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PREFACE 


In  the  twenty-nine  years  which  have  passed  since  Professor 
Langdell  published  his  ''Selection  of  Cases  on  the  Law  of 
Contracts,  prepared  for  use  as  a  textbook  in  Harvard  Law 
School,"  there  has  been  a  great  growth  of  similar  case-books  on 
diflFerent  titles  in  our  law,  adjective  as  well  as  substantive ;  but 
on  code  pleading,  notwithstanding  its  practical  importance  in 
many  states  of  the  Union,  there  has  been  no  case-book  fitted  for 
class  instruction. 

The  need  of  such  a  book  has  been  felt  by  me  almost  from  my 
first  meeting  with  the  class  in  code  pleading  in  the  Law  School 
of  the  Cincinnati  University.  Our  course  on  that  subject  was 
based  on  a  standard  treatise  and  the  Ohio  code  of  civil  procedure, 
both  supplemented  by  occasional  lectures  on  special  topics,  by 
occasional  illustrations  from  leading  cases,  and  by  the  drafting  of 
pleadings  under  the  code.  There  was  no  systematic  and  direct 
study  of  the  cases  themselves  as  embodying  principles  of  code 
pleading. 

Between  this  method  of  instruction  and  that  which  obtained 
in  classes  where  cases  were  used  as  the  basis  of  instruction, 
there  was  evidently  a  radical  difference-  With  the  latter 
method,  the  instructor  and  every  member  of  his  class  came  into 
direct  touch  with  the  subject-matter  of  their  investigation — the 
cases  embodying  the  principles  whose  nature  and  application 
they  sought  to  understand;  with  the  former  method,  the  law 
student  seldom  got  beyond  the  treatise.  While  reading  about 
the  cases  under  the  codes,  and  the  enactments  of  other  code 
states,  he  was  not  studying  either  at  first  hand,  but  rather  was 
memorizing  the  deductions  from  them  which  he  found  in  the 
treatise. 
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There  was,  however,  no  reason  apparent  why,  with  a  highly 
successful  use  of  cases  in  other  subjects  of  class  instruction,  a 
class  in  code  pleading  also  should  not  go  to  the  fountain  head. 
However  it  may  be  with  some  rules  of  practice  under  the  codes, 
our  law  of  code  pleading,  like  the  law  of  evidence,  is  not  "a 
handicraft  to  be  practised  by  rule  of  thumb,"  but  a  science  con- 
sisting of  a  body  of  principles  to  be  found,  for  the  most  part,  in 
the  adjudged  cases.  Not  only  so,  but  code  pleading  being  a  new 
growth  in  our  law,  there  is,  and  there  will  long  be,  a  special 
reason  for  the  study  of  its  principles  in  their  actual  embodiment. 

For  these  reasons,  and  also  for  the  sake  of  the  experiment,  I 
formed,  three  years  since,  a  small  class  for  the  direct  study,  by 
cases,  of  certain  principles  in  code  pleading  which  the  regular 
class  were  studying  by  means  of  a  treatise.  The  experiment 
was  hampered  by  the  necessity  of  resorting,  for  every  case  used, 
to  the  volume  of  the  reports  containing  it,  but  in  the  main  there 
was  an  obvious  improvement — more  stimulation  in  the  class,  a 
more  earnest  discussion,  a  greater  independence  of  thought  and 
research,  a  firmer  grasp  of  principle,  a  readier  command  of  con- 
crete instance.  The  result  was  my  adoption  of  case-study  as  the 
basis  for  a  large  part  of  the  work  of  the  regular  class  in  code 
pleading.  A  further  result  has  been  the  need  of  printing  the 
cases  and  statutes  which  I  wish  to  use  in  this  method  of  instruc- 
tion. 

It  is  not,  then,  the  aim  of  this  work  to  cover  the  whole  field 
of  instruction  in  civil  procedure  under  the  codes.  The  rules  of 
practice  lie  beyond  its  purpose,  although  many  of  them  are  inci- 
dentally illustrated  in  the  cases  given.  Nor  is  there  any  attempt 
to  give  all  the  enactments  of  code  pleading  which  the  law 
student  should  study.  But  the  leading  purpose  of  the  book  is  to 
facilitate,  especially  for  class  instruction,  the  study  at  first  hand 
of  those  statutes  and  decisions  which  embody  the  principles 
of  code  pleading. 

Ultimately,  of  course,  these  principles,  being  those  of  a  statu- 
tory system,  must  be  sought  in  the  statute  book ;  and  legislators 
have  sometimes  fancied  that  lawyers  would  find  it  unnecessary 
to  go  beyond  the  statute  book  for  a  comprehension  of  the  new 
system.  There  are,  it  is  true,  many  sections  in  our  codes  of 
civil  procedure  whose  full  scope  and  exact  bearing  appear  so 
clearly  that  the  courts  have  had  no  call  to  interpret  them.  But 
this  is  rather  the  exception  than  the  rule.  Certainly,  the  leading 
and  characteristic  enactments,  those  which  embody  the  funda- 
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mental  principles  of  code  pleading,  have  been  continually  under 
consideration  and  construction  by  the  courts.  The  history  of 
the  new  pleading,  indeed,  repeats  with  striking  emphasis  the 
history  of  more  than  one  famous  achievement  in  statute-making. 
A  code  is  never  the  complete  and  adequate  expression  of  a  com- 
plex system  of  law.  At  its  best,  it  is  but  the  foundation  upon 
which  the  courts  presently  begin  to  build.  We  speak  of  the 
New  York  code  of  1848,  of  the  Missouri  code  of  1849,  of  the 
Ohio  code  of  1853,  of  this  or  that  other  code,  as  if  a  complete 
system  of  code  pleading  had  then  appeared.  But  our  code 
pleading,  as  an  established  system,  came  in  no  such  way.  It  is 
a  growth,  a  slow  growth,  rather  than  the  sudden  creation  of  a 
legislative  fiat.  The  work  in  hand,  then,  has  chiefly  to  do  with 
principles  thus  reached,  principles  which  rest  upon  a  statute,  but 
have  been  in  many  ways  developed,  moderated,  distinguished, 
defined  by  courts  construing  the  statute. 

There  is  also  another  thing  to  be  kept  in  mind  when  one 
speaks  of  the  principles  of  code  pleading.  In  its  general  accepta- 
tion in  America,  and  as  used  in  this  work,  the  term  "code 
pleading "  is  not  a  mere  convenient  designation  for  systems  of 
pleading  which  have  this  only  in  common,  that  they  are  all  of  a 
statutory  origin.  With  the  break-up  of  common-law  pleading,  it 
was  possible,  and  predicted  by  some,  that  the  legislatures  of  the 
different  states  would  create  for  each  a  materially  different  sys- 
tem of  civil  pleading.  This  did  occur  to  a  limited  extent.  In 
the  early  fifties,  before  the  New  York  code  of  1848  had  become 
the  fashion,  several  states,  and  notably  Massacl;usetts,  enacted 
systems  of  pleading  which,  however  excellent,  have  remained 
peculiar  each  to  its  own  state.  But  it  is  a  fact  of  very  high  con- 
sequence in  our  modern  jurisprudence  that  when  the  break-up  of 
common-law  pleading  came  in  force,  the  states,  as  a  rule,  did  not 
go  separate  ways,  but  carefully  followed  in  the  footsteps  of  one 
leader.  With  slight  differences  in  detail,  the  systems  of  plead- 
ing which  have  been  enacted  in  more  than  half  the  American 
states  are  copied  from  one  models  that  of  the  early  New  York 
codes.  In  all  these  states,  the  bench  and  the  bar,  building  up  a 
new  system  of  pleading,  have  worked  from  the  same  statutory 
provisions,  and  under  the  influence  of  the  same  judicial  tradi- 
tions. The  process  has  been  more  or  less  halting.  Later  cases 
have  rejected  much  that  was  accepted  in  the  earlier  cases  as 
sound  doctrine  under  the  codes,  and  have  established  distinctions 
of  which  the  earlier  cases  show  no  sign.     The  trend,  however, 
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has  been  towards  an  assimilation  of  the  principles  and  rules 
of  code  pleading  in  all  these  diflFerent  states.  And  the  general 
result  is  that,  in  the  stead  of  our  inherited  common-law  pleading, 
we  have  in  these  states — the  "code  states," i  so  called — one  wide- 
spread statutory  pleading.  It  is  this  system  of  pleading — code 
pleading,  popularly  so  called — whose  principles  are  to  be  sought 
in  the  statutes  and  cases  which  follow. 

In  selecting  these  statutes  and  cases  I  have  had  in  view  also 
the  development  of  this  branch  of  our  law  since  the  enactment 
of  the  code  of  1848.  Under  each  principal  topic  of  code  plead- 
ing I  have,  therefore,  given,  first,  the  original  form  or  forms 
of  the  statute  in  the  earliest  codes,  then  its  present  forms,  after 
the  lapse  of  half  a  century,  in  each  of  the  code  states,  and  then 
a  selection  of  cases  unfolding  the  principles  which  the  courts 
have  found  in  these  statutes. 

The  forms  of  the  statutory  provisions  in  the  different  states, 
are  given  in  the  order  in  which  the  codes  were  originally  en- 
acted,^  as  being  in  itself  often  instructive  to  the  student  and, 
after  a  little  practice,  hardly  less  convenient  than  an  alphabetical 
arrangement. 

The  cases  also  are  given  in  their  chronological  order,  but  this 
rule  is  departed  from  when,  as  happens  not  infrequently,  a 
different  arrangement  appears  likely  to  be  more  instructive  in 
developing  the  particular  subject. 

Throughout  the  work,  and  especially  on  such  subjects  as  the 
one  form  of  action,  I  have  been  at  some  pains  to  select  cases 
which  present-  the  same  principle  from  different  points  of  view, 
and  as  involved  in  the  same  or  different  states  of  fact. 

Occasionally  I  have  given  cases  which  in  strictness  belong  to 
substantive  law ;  but  it  will  be  found,  I  think,  that  this  has  been 
done  only  when  the  doctrine  of  substantive  law  is  so  closely  con- 
nected with  some  leading  principle  of  code  pleading  that  the  lat- 
ter can  not  be  clearly  presented  without  the  former. 

It  need  hardly  be  added  that  my  aim  is  not,  in  any  way  or  de- 
gree, to  supplant  the  study  of  the  particular  code  under  which  a 
law  student  expects  to  practise,  with  a  study  of  codes  in  general. 
On  the  contrary,  a  leading  purpose  of  the  book  is  to  aid  the  in- 
structor in  inciting  every  member  of  a  class  in  code  pleading  to 
investigate  his  own  code.  Various  ways  in  which  this  can  be 
accomplished,  with  a  well-selected  book  of  cases,  will   readily 

>  For  an  enumeration  of  them,  see  page  4  of  the  text. 
*  See  page  4  of  the  text. 
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suggest  themselves — one,  above  all,  a  comparison  of  the  statu- 
tory basis  of  every  decision  with  the  corresponding  terms  of  the 
student's  own  code. 

A  word  as  to  the  use  of  treatises  on  code  pleading.  I  have 
spoken  of  giving  them  up  for  the  cases;  j'et  the  treatise  is  often 
of  value  in  class  instruction.  The  diflference  lies  in  the  character 
of  its  use.  As  the  basis  of  class  study  and  instruction,  a  treatise 
on  code  pleading  is,  in  my  judgment,  out  of  its  proper  place ;  as 
an  auxiliary,  it  serves  a  useful  end  in  more  ways  than  one.  And 
it  is  also  to  be  said  that  with  the  study  of  a  properly  selected 
book  of  cases  on  code  pleading  a  law  student  finds  very  much 
more  of  real  value  in  a  well  written  treatise  on  the  same  subject 
than  he  can  otherwise  hope  to  find  in  it. 

Charles  M.  Hepburn. 

15  AND  16  Carlisle  Building, 

Cincinnati,  October  5,  19CX). 
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CASES  AND  STATUTES 

.  -•  •  ON  THE 

PKINCIPLES  OF  CODE  PLEADING. 


•. 


CHAPTER  I. 
ORIGIN.  NATURE.  AND  EXTENT  OF  CODE  PIjEADING. 

In  its  natural  and  widest  sense  the  modem  phrase  ' '  code  ]pl<sading  ' ' 
denotes  any  system  of  pleading  whose  principles  have  been  red];ced  to 
the  form  of  a  statute.  So  understood,  the  term  would  apply  a^'well  ^o 
the  statutory  pleading  of  Louisiana  as  to  that  of  New  York,  to  the 
statutory  pleading  of  Germany  as  to  that  of  England.  But  popular 
usage  in  our  courts,  while  not  refusing  the  term  its  wider  meaning, 
tends  to  apply  it  to  one  kind  of  statutory  pleading  as  if  it  were  the 
only  kind.  For  the  system  to  which  American  decisions  and  text- 
books commonly  refer  as  unqualifiedly  *'code  pleading  "  is  not  found 
in  every  country  or  even  in  every  state  of  the  Union  where  the  prin- 
ciples of  pleading  have  been  reduced  to  the  form  of  a  statute.  Rather, 
it  is  a  peculiar  system,  pre-eminent  in  geographical  extent. 

It  is  apparently  an  abuse  of  terms  to  speak  of  any  system  of  statu- 
tory pleading  as  if  it  were  common  to  distinct  states.  For  code  plead- 
ing, ex  vi  termini^  always  rests  definitely  upon  the  existing  enactments 
of  some  particular  state— enactments  which  have  no  virtue  of  their  own 
bQTond  the  state  line.  In  any  given  case,  the  code  pleading  of  one 
state  can  properly  enough  be  regarded  as  standing  by  itself,  a  distinct 
system  independent  of  the  code  pleading  of  every  other  state.  Never- 
theless, it  is  customary  to  speak  of  the  peculiar  form  of  statutory- 
pleading  under  consideration  as  if  it  were  one  system  possessed  in  com- 
mon by  many  states.  Standard  textbooks  have  long  treated,  not  of  the 
•  •  code  pleading  of  New  York,  *  *  or  the  * '  code  pleading  of  Ohio,  * '  or  the 
code  pleading  of  this,  that,  or  the  other  state  or  gr^oup  of  states,  but 
simply  of  *'  code  pleading. "  The  same  tone  appears  time  and  again  in 
the  decisions.  And,  in  fact,  there  is  excellent  warrant  for  this  in  the 
remarkable  family  likeness  of  all  these  codes. 

Wherever  the  **code  pleading*'  of  our  decisions  and  textbooks  is 
found,  its  cardinal  characteristics  center  about  two  things — a  common 
origin  and  a  common  purpose.     Characteristically,  code  pleading  with 
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US  is  that  form  of  statutory  pleading  which  (i)  has  arisen  out  of  the 
English  common  law  procedure,  and  (2)  provides  for  the  following : 
(a)  one  judicial  instrument — a  ''single  form  of  action" — ^for  the 
protection  of  all  primary  rights,  whether  legal  or  equitable ;  (b)  a  lim- 
ited pleading  characterized  by  plain  and  concise  statements  of  the  actual 
substantive  facts,  and  none  but  such  substantive  facts,  of  the  cause  of 
action ;  (c)  the  bringing  in  of  new  parties,  and  the  joinder  of  different 
causes  of  action  between  the  necessary  parties,  with  a  view  to  the  com- 
plete determination  of  the  whole  contr^vdcsy ;  (d)  the  adjustment  of 
the  relief  according  to  the  substantt^f  •rt^hts,  pleaded  and  proven,  of 
all  the  parties  before  the  coyjit**^^*  of  each  of  them,  be  they  few  or 
many.  ;••,**••'• 

With  such  charactepspl^iCcode  pleading  *'  is  often  antagonistic  to 
common  law  pleadijigl  *^et  the  causes  which  gave  rise  to  code  plead- 
ing  lay  in  the  c^pipmOn  law  itself,  and  the  materials  out  of  which  code 
pleading  is  poft^lrctlcted  are  those  which  had  become  available  through 
the  deval9pn}ept*of  English  and  American  jurisprudence  in  both  legal 
and  ^qui\ai^*  causes.  Revolutionary  as  it  seemed  to  be,  the  direct  aim 
of  ^t^ecMes  was  not  so  much  to  destroy  both  the  root  and  the  branch 
of  tiie  existing  systems — ^the  pleading  at  law  and  the  pleading  in 
equity — and  to  put  an  entirely  new  pleading  in  their  place,  as  to  reduce 
these  venerable  and  often  conflicting  modes  of  pleading  to  one  simple, 
uniform  system,  free  from  the  faults  and  defects  which  the  experience 
of  centuries  had  revealed  in  them.  The  result  was,  indeed,  a  new 
pleading,  markedly  different  from  both  the  older  systems.  But  it  is 
plain  at  every  turn  that  the  new  pleading  is  built  out  of  the  old. 
Much  is  discarded,  but  rarely  is  new  material  introduced.  And 
not  only  was  code  pleading  built  out  of  the  older  systems,  it  was 
designed  for  the  same  purpose  which  they  had  sought  to  serve — ^the 
administration  of  the  substantive  common  law  of  England. 

So  marked  is  their  common  origin  and  common  purpose  that  these 
different  systems  of  "code  pleading,"  however  distinct  and  independ- 
ent each  of  the  other,  as  being  statutes  of  sovereign  states,  still  make 
up  a  highly  individualized  group  of  codes.  They  may  well  be  con- 
sidered together  as  constituting  a  system  of  their  own,  or  as  but  dis- 
tinct expressions  of  the  same  system. 

This  family  likeness  is  strengthened,  in  America  at  least,  by  another 
fact:  very  many  of  these  codes  have  been  framed  with  painstaking 
exactness  upon  the  lines  of  one  or  the  other  of  the  two  or  three  earliest 
codes,  themselves  formed  after  one  model.  The  same  general  topics, 
the  same  arrangement  of  divisions  and  subdivisions,  the  same  phrase- 
ology are  steadily  repeated  through  more  than  a  score  of  American 
codes.  They  are  one  in  spirit;  to  a  marked  degree  they  are  one  in  the 
letter  also.  And,  while  the  letter  of  this  system  has  not  been  so  often 
repeated  outside  the  United  States,  the  cardinal  characteristics  men- 
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tioned  above  are  found  in  many  other  statutes  besides  those  which 
establish  the  American  codes. 

Apart  from  any  question  as  to  the  merits  of  this  type  of  pleading, 
its  geographical  extent  gives  it  an  easy  pre-eminence  over  every  other 
American  and  English  statutory  pleading,  and  over  what  is  left  of  com- 
mon law  pleading.  The  latter  was  not  so  widespread  in  its  palmiest 
days.  For  **  code  pleading  **  has  already  supplanted  it  or  usurped  its 
natural  place  in  twenty-seven  states  of  the  American  Union,  and  in 
essentials  if  not  in  the  very  letter  has  dispossessed  common  law  plead- 
ing in  England,  and  has  found  its  way  into  India,  into  the  colonies  of 
Australia,  into  the  Dominion  of  Canada,  and  widely  elsewhere  among 
the  British  possessions.  Following  the  sway  of  the  Anglo-Saxon,  it 
has  encircled  the  earth. 

Within  the  American  Union  code  pleading  now  prevails  in  four  of 
the  Atlantic  States,  in  three  of  the  Central  States,  and  almost  exclu- 
sively in  the  West — ^in  Connecticut,  New  York,  North  Carolina,  and 
South  Carolina;  in  Kentucky,  Ohio,  and  Indiana;  and  in  Wisconsin, 
Minnesota,  Iowa,  Missouri,  Arkansas,  Indian  Territory,  Oklahoma, 
Kansas,  Nebraska,  South  Dakota,  North  Dakota,  Montana,  Wyoming, 
Colorado,  New  Mexico,  Arizona,  Utah,  Nevada,  Idaho,  Washington, 
Oregon,  and  California. 

The  states  named  above  make  up  what  are  commonly  called  the 
•*code  states  ";  there  is  a  tendency  to  group  all  the  other  members  of 
the  Union  as  "common  law  states.**  But  here  a  distinction  or  two 
must  be  kept  in  mind.  In  every  one  of  the  United  States  statutory 
modifications  of  the  older  procedure  have  been  so  many  and  so  g^eat 
that  the  system  of  common  law  pleading  no  longer  exists  anywhere 
with  us  in  its  entirety.  By  *' common  law  states,  **  then,  is  to  be 
understood  those  states  in  which  the  pleading  is  partly  according  to 
common  law  rules,  whether  now  existing  as  unwritten  law  or  in  the 
form  of  statutory  enactments,  and  partly  according  to  new  statutory 
requirements,  with  the  common  law  element  predominating.  The  term 
may  be  applied,  with  more  or  less  appropriateness,  to  the  states  of 
Maine,  ^  New  Hampshire.  Vermont,  Rhode  Island,  New  Jersey,  Penn- 
sylvania, Delaware,  Maryland,  Virginia,  West  Virginia,  and  Florida, 
Illinois,  and  Michigan,  and  the  District  of  Columbia. 

But  not  all  the  remaining  states  are  *' common  law  states,'*  even  in 
this  loose  sense.  Massachusetts,  Maryland,  Tennessee,  Georgia,  Ala- 
bama, and  Mississippi  have  not  established  "code  pleading'*  in  the 
sense  already  explained,  but  they  have  established  fairly  complete 
statutory  systems,  which,  like  "code  pleading,**  arise  out  of  the  com- 
mon law,  and  in  other  respects  are  very  near  akin  to  "code  pleading. ** 

1  Maine,  however,  is  sometimes  included  among  the  "code  sUtes"  (So  Dillon,  Laws  and 
Jurisprudence,  26o«,  and  Phillips,  Code  Pleading,  i66»,  both  quoting  from  Mr.  David  Dudley 
Field's  paper  for  the  Columbian  Hxpoaition);  but  the  published  statutes  of  Maine  fail  to  bear 
this  out.    It  is  rather  a  common  law  state  with  statutory  modifications. 
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In  a  sharply  drawn  division  between  *'  code  states  * '  and  ' '  common  law 
states, "  they  are  to  be  ranked  with  the  former.  For  convenience  they 
may  be  referred  to  as  qnasi-code  states.  With  them  should  be  included 
the  state  of  Texas,  whose  statutory  civil  pleading,  although  not  fotmded 
on  common  law,  has  very  closely  approximated  the  system  of  rules 
found  in  the  ''code  states  *'  generally. 

Another  distinction  is  to  be  noted  here.  Predominant  in  the  United 
States  and  first  established  there,  "code pleading  '*  has  been  somewhat 
formally  designated  as  the  "American  system,"  as  if  it  were  peculiar 
to  the  United  States.  This  was  true  enough  for  a  quarter  of  a  cen- 
tury, and  the  term  is  still  a  convenient  term  in  several  ways ;  but, 
when  used  with  respect  to  the  essentials  of  the  system  to  which  it 
refers,  it  is  now  apt  to  mislead.  "  Code  pleading, "  in  the  sense  already 
explained,  is  no  longer  peculiar  to  the  United  States.  It  holds  an  even 
more  complete  sway  in  Bngland,  in  Ontario,  in  Nova  Scotia,  in  Victo- 
ria, and  elsewhere  in  the  British  Empire.  In  its  essentials,  it  is  char- 
acteristically that  system  of  pleading  which  the  great  majority  of 
English-speaking  peoples  have  deliberately  adopted  within  the  last 
half  century  for  their  courts  of  record.* 

The  codes  which  wrought  this  revolutionary  change  begin  in  Amer- 
ica with  the  New  York  Code  of  Procedure  of  1848,  in  England  with 
the  Judicature  Acts  of  1873  and  1875.  The  other  codes  follow  in  rapid 
succession,  the  American  legislatures,  with  scarcely  an  exception, 
keeping  close  to  the  letter  of  the  New  York  act  and  its  earlier  amend- 
ments,* the  English  colonial  legislatures  copying  no  less  carefully  the 
enactments  of  the  mother  country.' 

The  American  codes,  bearing  different  titles — **code  of  procedure," 
*  *  code  of  civil  procedure, '  *  *  *  code  of  practice,  *  *  *  *  practice  art,  *  *  *  *  civil 
practice  art,**  '* civil  code'* — appeared  in  this  order:  the  New  York 
code  in  1848,  the  code  of  Missouri  in  1849,  that  of  California  in  1850, 
of  Kentucky  in  1 851,  of  Iowa  in  1851,  of  Minnesota  in  1851,  of  Indi- 
ana in  1852,  of  Ohio  in  1853,  of  Oregon  in  1854,  of  Washington  in  1854, 
of  Nebraska  in  1855,  of  Wisconsin  in  1856,  of  Kansas  in  1859,  of  Nevada 
in  1861,  of  Dakota  in  1862,  of  Idaho  in  1864,  of  Arizona  in  1864,  of 
Montana  in  1865,  of  North  Carolina  in  1868,  of  Arkansas  in  1868,  of 
Wyoming  in  1869,  of  South  Carolina  in  1870,  of  Utah  in  1870,  of  Col- 
orado in  1877,  of  Connecticut  in  1879,  ^^  Oklahoma  in  1890,  of  Indian 
Territory  of  1890,*  of  New  Mexico  in  1897. 

1  The  foregoing  passages  are  from  Hepburn's  Historical  DeveloP'nent  of  Code  Pleading. 

2  At  first,  however,  there  was  considerable  hesitation  over  the  "  fusion  "  of  law  and  equity. 
SThe  subject  is  somewhat  fully  treated  in  Hepburn's  Historical  Development  of  Code 

Pleading. 

4  By  Act  of  Congress,  May  2, 1890,  the  existing  code  of  Arkansas  was  substantially  adopted 
for  the  Indian  Territory  (20  U.  S.  Stats,  at  I^arge,  p.  8x). 
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THE  ONE  FORM  OF  CIVIL  ACTION. 

SECTION  I.      run  TBRMS  OP  THE  STATUTE. 

A.   The  Leading  Original  Enactments, 

New  York:  The  distinction  between  actions  at  law  and  suits  in 
equity,  and  the  forms  of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished ;  and  there  shall  be  in  this  State,  hereafter,  but  one  form 
of  action,  for  the  enforcement  or  protection  of  private  rights  and  the 
redress  or  prevention  ^  of  private  wrongs,  which  shall  be  denominated  a 
civil  action.     {Laws  of  1848,  Chap.  379,  §  62,  April  12,  1848.) 

Missouri  :  The  distinction  between  the  different  actions  at  law,  and 
between  actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such 
actions  and  suits  heretofore  existing,  are  abolished ;  and  there  shall  be 
in  this  State,  hereafter,  but  one  form  of  action  for  the  enforcement  or 
protection  of  private  rights,  and  the  redress  or  prevention  of  private 
wrongs,  which  shall  be  dominated  a  civil  action.  {Laws  of  1848-9,  p. 
73;  Act  of  February  2^,  1849,  5  i-) 

California  :  There  shall  be  in  this  State,  hereafter,  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights  and  the  redress 
of  private  wrongs,  which  shall  be  denominated  a  civil  action.  {Laws 
of  1849-50,  chap.  142,  Act  of  April  22,  1850,  §  i.) 

Kentucky  :  The  forms  of  all  actions  and  suits,  heretofore  existing, 
are  abolished ;  and  heseafter,  there  shall  be  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights,  and  the  redress  or  pre- 
vention of  private  wrongs,  which  shall  be  called  a  civil  action.  {Act 
of  March  22,  1851,  Code  of  Practice  in  Civil  Cases,  Title  i,  §  i.) 

The  proceedings  in  a  civil  action  may  be  of  two  kinds,  (i)  Ordinary, 
(2)  Equitable,     {find,  I  3.) 

The  plaintiff  may  prosecute  his  action  by  equitable  proceedings,  in 
all  cases  where  courts  of  chancery,  before  the  adoption  of  this  code, 
had  jurisdiction ;  and  must  so  proceed  in  all  cases  where  such  jurisdic- 
tion was  exclusive.    {Ibid,  §  4.) 

An  error  of  the  plaintiff  as  to  the  kind  of  proceedings  adopted,  shall 
not  cause  the  abatement  or  dismissal  of  the  action,  but  merely  a  change 
into  the  proper  proceedings  by  an  amendment  in  the  pleadings  and  a 
transfer  of  the  action  to  the  proper  docket.     {Ibid,  g  6.) 

Ohio  :  The  distinction  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are 

1  **  Or  prevention  **  omitted  in  1849  And  subsequently  in  New  York. 
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abolished  ;  and  in  their  place,  there  shall  be,  hereafter,  but  one  form  of 
action,  which  shall  be  called  a  civil  action.  {Ac/  of  March  ii,  1853, 
Code  of  Civ.  Pro.,  §  3.) 

B.    The  Present  Terms  of  the  Statute. 

New  York  :  There  is  only  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  actions  and  suits,  have 
been  abolished.  •  (Code  of  Civil  Pro.  §  3339.) 

Missouri  :  There  shall  be  in  this  state  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights,  and  the  redress  or  prevention  of  private 
wrongs,  which  shall  be  denominated  a  civil  action.     {^Rev.  Stats.,  1889,  §  1989.) 

California  :  There  is  in  this  State  but  one  form  of  civil  action  for  the  en- 
forcement dr  protection  of  private  rights  and  the  redress  or  prevention  of  private 
wrongs,     (Code  of  Civ.  Pro.  g  307.) 

Ksntucky:  There  shall  be  but  one  form  of  action.  {Civ.  Co,  of  Prac.  §  4.) 
Actions  are  ordinary  or  equitable.  {Ihid%y)  Unless  otherwise  provided  by 
this  code  or  other  statute,  (i)  Actions  of  which  courts  of  chancery  had  jurisdic- 
tion before  the  first  day  of  August,  1851,  may  be  equitable ;  and  actions  of  which 
such  jurisdiction  was  exclusive  must  be  equitable.  (2)  All  other  actions  must 
be  ordinary.     {Ibid  §  6.) 

An  error  of  the  plaintiff  as  to  the  form  of  action  shall  be  cause,  not  for  the 
abatement  or  dismissal  of  it,  but  merely  for  a  changfe  into  the  proper  proceed- 
ings by  an  amendment  of  the  pleadings  and  a  transfer  of  the  action  to  the  proper 
docket.     (Ibid,  §  8.) 

Iowa  :  All  forms  of  actions  are  abolished  ;  but  proceedings  in  a  civil  action 
may  be  of  two  kinds,  ordinary  or  equitable.     (Code  of  Iowa,  1897,  §  3426.) 

The  plaintiff  may  prosecute  his  action  by  equitable  proceedings  in  all  cases 
where  courts  of  equity,  before  the  adoption  of  this  code,  had  jurisdiction,  and 
must  so  proceed  in  all  cases  where  such  jurisdiction  was  exclusive.     (Jbid,  §  3427.) 

In  all  other  cases,  unless  otherwise  provided,  the  plaintiff  must  prosecute  his 
action  by  ordinary  proceedings.     (Ibid,  §  3431.) 

An  error  of  the  plaintiff  as  to  the  kind  of  proceedings  adopted  shall  not  cause 
the  abatement  or  dismissal  of  the  actions,  but  merely  a  change  into  the  proper 
proceedings,  and  a  transfer  to  the  proper  docket.     {Ibid,  §  3432.) 

Minnesota  :  The  distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits,  are  abolished  ;  and  there  shall  be  in  this 
state  but  one  form  of  action,  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  of  private  wrongs ;  which  shall  be  called  a  civil  action. 
{Stats.  1894.  §  5131.) 

Indiana  :  There  shall  be  no  distinction  in  pleading  and  practice  between 
actions  at  law  and  suits  in  equity ;  and  there  shall  be  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the  redress  of  private 
wrongs,  which  shall  be  denominated  a  civil  action.     {Stats.,  Rev.  of  1894, 

§  249.) 

Ohio  :    There  shall  be  but  one  form  of  action,  which  shall  be  known  as  a 

civil  action.     {Rev.  Stats.,  §4971.) 

Oregon  :  The  distinction  heretofore  existing  between  forms  of  action  at  law 

is  abolished,  and  hereafter  there  shall  be  but  one  form  of  action  at  law  for  the 

enforcement  of  private  rights  or  the  redress  of  private  wrongs.     {Code  of  Civ. 

Pro.,  §  I,  HUts  Annotated  Laws  of  1892.) 
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The  enforcement  or  protection  of  a  private  right,  or  the  prevention  of  or 
redress  for  an  injury  thereto,  shall  be  obtained  by  a  suit  in  equity  in  all  cases 
where  there  is  not  a  plain,  adequate,  and  complete  remedy  at  law  ;  and  may  be 
obtained  thereby  in  all  cases  where  courts  of  equity  have  been  used  t6  exercise 
concurrent  jurisdiction  with  courts  of  law,  unless  otherwise  specially  provided 
in  this  chapter.     {Ibid,  §  380.) 

Washington  :  There  shall  be  in  this  state  hereafter  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the  redress  of  private 
wrongs,  which  shall  be  called  a  civil  action.  {CocU  of  Pro.,  §  Z09,  Hill's  Anno- 
tcUed  Stats,  and  Codes,  1891.) 

Nebaraska  :  The  distinction  between  actions  at  law  and  suits  in  equity,  and 
the  form  of  all  such  actions  and  suits  heretofore  existing  are  abolished ;  and  in 
their  place  there  shall  be  hereafter  but  one  form  of  action,  which  shall  be  called 
a  civil  action.     {Code  of  Civ,  Pro.,  Compiled  Stats.,  1897,  §  5592.) 

Wisconsin  :  The  distinction  between  actions  at  law,  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits,  have  been  abolished,  and  there  is  in  this 
state  but  one  form  of  action  for  the  enforcement  or  protection  of  private  rights, 
and  the  redress  or  prevention  of  private  wrongs,  which  is  denominated  a  civil 
action.     (Stats,  of  1898.  §  2600.) 

Kansas:    As  in    Ohio  originaUy,    (Code  Civ,  Pro,,  g  6,  .ATan .  Gen.  Stats., 

1897.) 

Nbvada  :  There  shall  be  in  this  state  but  one  form  of  civil  action  for  the 
enforcement  or  protection  of  private  rights,  and  the  redress  or  prevention  of 
private  wrongs.     (Code  of  Civil  Pro.,  Gen.  Stats.,  1885,  §  3023.) 

North  Dakota  :  The  distinction  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  all  such  actions  and  suits  heretofore  existing  are  abolished ; 
and  there  shall  be  in  this  state  hereafter  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action.  (Code  of  Civ.  Pro.,  Rev,  Codes,  1895,  § 
5x81.) 

South  Dakota  :  As  in  North  Dakota,  (Coele  of  Civ.  Pro.,  S.  Dak.,  Antio^ 
toted  Stats,,  1899,  §  6030.) 

Idaho  :  There  is  in  this  territory  but  one  form  of  civil  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  or  prevention  of  private 
wrongs;  Provided,  That  in  all  matters  not  regulated  by  this  code,  in  which 
there  is  any  conflict  or  variance  between  the  rules  of  equity  jurisprudence  and 
the  rules  of  the  common  law,  with  reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail.     (Rev,  Stats.,  1887,  g  4020.) 

Montana  :  There  is  in  this  state  but  one  form  of  civil  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  or  prevention  of  private 
wTxmgs.     (Code  of  Civ,  Pro.,  §  460,  Montana  Codes,  1895.) 

Arizona  :  The  complaint  shall  set  forth  clearly  the  names  of  the  parties  and 
their  residence,  if  known,  with  a  full  and  clear  statement  of  the  cause  of  action, 
without  any  distinction  between  suits  at  law  and  in  equity.  (Reznsed  Stats., 
1887.  g  668.) 

North  Carolina  :  The  distinction  between  actions  at  law  and  8uit3  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are  abolished, 
and  there  shall  be  hereafter  but  one  form  of  action  for  the  enforcement  or  pro« 
tection  of  private  rights,  and  the  redress  of  private  wrongs,  which  shall  be 
denominated  a  civil  action.    (Code,  1883,  g  133.) 
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South  Carouna  :  There  shall  be  in  this  state  but  oDe  fonn  of  action  for  the 
enforcement  or  protection  of  private  rights,  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action.     {Rev,  Stats,,  1893,  §  89.) 

Arkansas  :  The  forms  of  all  actions  and  suits  heretofore  existing  are  abol- 
ished. {Digest  of  Stats,  y  i894i  §  5604.)  There  shall  be  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights,  and  the  redress  or  preven- 
tion of  private  wrongs,  which  shall  be  called  a  civil  action.     {Jbid^  §  5605.) 

The  proceedings  in  a  civil  action  may  be  of  two  kinds,  firsts  at  law,  second^ 
in  equity.     {Ibid,  §  5607.) 

The  plaintiff  may  prosecute  his  action  by  equitable  proceedings  in  all  cases 
where  courts  of  chancery,  before  the  adoption  of  this  code,  had  jurisdiction,  and 
must  so  proceed  in  all  cases  where  snch  jurisdiction  was  exclusive.  {Ibid^  g 
5608.) 

In  all  other  cases  the  plaintiff  must  prosecute  his  action  by  proceedings  at 
law.    (/e«if,  §  5609.) 

An  error  of  the  plaintiff  as  to  the  kind  of  proceedings  adopted,  shall  not 
cause  the  abatement  or  dismissal  of  the  action,  but  merely  a  change  into  the 
proper  proceedings  by  an  amendment  in  the  pleadings  and  a  transfer  of  the 
action  to  the  proper  docket.     (Ibid,  §  5615.) 

Wyoming  :  As  in  Ohio  originally.     {Rev.  Stats,  of  Wyoming,  1887,  §  2360.) 

Utah  :  As  now  in  California.     {Rev,  Stats,  of  Utah,  1898,  §  2852.) 

Colorado  :  The  distinction  between  actions  at  law  and  suits  in  equity,  and 
the  distinct  forms  of  actions,  and  suits  heretofore  existing,  are  abolished,  and 
there  shall  be  in  this  state  but  one  form  of  civil  action  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  or  prevention  of  private  wrongs, 
which  shall  be  the  same  at  law  and  in  equity,  and  which  shall  be  denominated  a 
civil  action,  and  which  shall  be  prosecuted  and  defended  as  prescribed  in  this 
act.     {Lan/s  of  1887,  p.  97.) 

Connecticut  :  There  shall  be  but  one  form  of  civil  action.  .  .  .  {Gen,  StcUs., 
1888  §  872.)  All  courts,  which  are  vested  with  jurisdiction  both  at  law  and  in 
equity,  may  hereafter,  to  the  full  extent  of  their  respective  jurisdictions,  admin- 
ister legal  and  equitable  rights,  and  apply  legal  and  equitable  remedies,  in  favor 
of  either  party,  in  one  and  the  same  suit,  so  that  legal  and  equitable  rights  of 
the  parties  may  be  enforced  and  protected  in  one  action:  provided,  that 
wherever  there  is  any  variance  between  the  rules  of  equity  and  the  rules  of 
the  common  law,  in  reference  to  the  same  matter,  the  rules  of  equity  shall  pre- 
vail {Ibid,  §  877). 

Oklahoma:  4 The  distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are  abolished;  and  in 
their  place  there  shall  be,  hereafter,  but  one  form  of  action,  which  shall  be 
called  a  civil  action.     {Stats.,  1863,  §  3882.) 

New  Mexico:  There  shall  be  in  the  territory  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights,  and  the  redress  or  prevention  of 
private  wrongs,  which  shall  be  denominated  a  civil  action.  {Compiled  Lazvs, 
1897,  §  2685,  Stdf.  Sect.  I. 
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ier  ^.        ^9ftBiposed  Change,  in  General, 

•^^  ^  distinction  between  the  early  and 

"^ifications  of  legal  rules,  is  that 
yg  and  procedure,  fall  into  a 
n  called  them,  Adjective  law. 
.  writers  had  advanced,  since 
third  and  last  compartment  of 
better  than  an  Englishman  that 
easily  and  spontaneously  suggests 
I  ne  ascendency  of  the  I^aw  of  Actions 
.ice,  that  substantive  law  has  at  first  the 
ited  in  the  interstices  of  procedure ;  and 
.ice  the  law  through  the  envelope  of  its  tech- 
j  and  Custom,  p.  389.) 
^AND :  That  characteristic  mark  of  ancient  bod- 
^ent  place  given  to  what  we  sometimes  speak  of 
'  the  apparent  subordination  of  rights  to  remedies, 
it                         .oticeable  in  our  own  case,  and  endures  until  modem 
timv                  .urally,  for  our  common  law  is  the  law  of  courts  which 
gradub          ^nire  their  jurisdiction  by  the  development  and  interpreta- 
tion of  pi.  jedural  formulas 

We  have  yet  to  speak  of  the  most  distinctively  English  trait  of  our 
medieval  law,  its  **  formulary  system  "  of  actions.  We  call  it  distinct- 
ively English ;  but  it  is  also  in  a  certain  sense  very  Roman.  While 
the  other  nations  of  Western  Europe  were  beginning  to  adopt  as  their 
own  the  ultilnate  results  of  Roman  legal  history,  England  was  un- 
consciously reproducing  that  history ;  it  was  developing  a  formulary 
system  which  in  the  ages  that  were  coming  would  be  the  strongest 
bulwark  against  Romanism  and  sever  our  English  law  from  all  her 
sisters.  The  phenomenon  that  is  before  us  can  not  be  traced  to  any 
exceptional  formalism  in  the  procedure  which  prevailed  in  the  England 
of  the  eleventh  century.  All  ancient  procedure  is  formal  enough,  and 
in  all  probability  neither  the  victors  nor  the  vanquished  on  the  field  at 
Hastings  knew  any  one  legal  formula  or  legal  formality  that  was  not 
well  known  throughout  many  lands.  No,  the  English  peculiarity  is 
this,  that  in  the  middle  of  the  twelfth  century  the  old,  oral  and  tradi- 
tional formalism  is  in  part  supplanted  and  in  part  reinforced  by  a  new, 
written  and  authoritative  formalism,  for  the  like  of  which  we  shall 
look  in  vain  elsewhere,  unless  we  go  back  to  a  remote  stage  of  Roman 
history.  Our  legis  actiones  give  way  to  a  formulary  system.  Our  law 
passes  under  the  dominion  of  a  system  of  writs  which  flow  from  the 
royal  chancery 
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Our  fonns  of  action  are  not  mere  rubrics  nor  dead  categories ;  they 
are  not  the  outcome  of  a  classificatory  process  that  has  been  applied  to 
pre-existing  materials.  They  are  institutes  of  the  law ;  they  are — we 
say  it  without  scruple — ^living  things.  Each  of  them  lives  its  own  life, 
has  its  own  adventures,  enjoys  a  longer  or  shorter  day  of  vigour,  use- 
fulness and  popularity,  and  then  sinks  perhaps  into  a  decrepit  and 
friendless  old  age.  A  few  are  still-bom,  some  are  sterile,  others  live  to 
see  their  children  and  children's  children  in  high  places.  The  struggle 
for  life  is  keen  among  them  and  only  the  fittest  survive 

The  last  years  of  Henry  III.  's  day  we  may  regard  as  the  golden  age 
of  the  forms.  We  mean  that  this  was  the  time  in  which  the  number 
of  forms  which  were  living  and  thriving  was  at  its  maximum.  Very 
few  of  the  writs  that  had  as  yet  been  invented  had  become  obsolete, 
and,  on  the  other  hand,  the  common  law's  power  of  producing  new 
forms  was  almost  exhausted.  Bracton  can  still  say.  Tot  erunt formulae 
brevium  quot  sunt  genera  actionum,  A  little  later  we  shall  have  to  take 
the  tale  of  writs  as  the  fixed  quantity  and  our  maxim  will  be  Tot  erunt 
genera  acttonum  quot  sunt  formulae  brevium.  Only  some  slight  power 
of  varying  the  ancient  formulas  will  be  conceded  to  the  chancellor ;  all 
that  goes  beyond  this  must  be  done  by  statutes,  and,  when  Edward  I. 
is  dead,  statutes  will  do  little  for  our  ordinary  private  law.  The  sub- 
sequent development  of  forms  will  consist  almost  entirely  of  modifica- 
tions of  a  single  action,  namely.  Trespass,  until  at  length  it  and  its 
progeny — Ejectment,  Case,  Assumpsit,  Trover, — ^will  have  ousted  nearly 
all  the  older  actions.  This  process,  if  regarded  from  one  point  of  view, 
represents  a  vigorous,  though  contorted,  growth  of  our  substantive 
law ;  but  it  is  the  decline  and  fall  of  our  formulary  system,  for  writs 
are  being  made  to  do  work  for  which  they  were  not  originally  intended, 
and  that  work  they  can  only  do  by  means  of  fiction,  (i  Hist.  Eng, 
Law,  208,  2  Id.  556,  559,  562.) 

Sir  Frederick  Pollock:  Redress  for  manifest  wrong  appears  to 
us  a  matter  of  course,  and  we  work  out  legal  problems  in  full  assur- 
ance that  the  solution,  when  finally  arrived  at,  will  be  acted  upon 
without  difficulty.  There  were  times  when  the  problem  was  whether 
and  by  what  means  right  could  be  done  at  all.  Our  modem  maxim 
**  No  right  without  a  remedy  "  assumes  the  benevolent  and  irresistible 
power  of  the  modem  law-giver.  Under  early  forms  of  law  *'  no  remedy 
no  right,  *'  would  be  nearer  the  truth  :  a  man  who  could  not  fit  his  case 
exactly  to  an  appropriate  remedy  among  a  strictly  limited  number  of 
formulas  had  practically  no  right. 

The  expansion  of  remedial  justice,  the  perfection  of  executive  method, 
are  no  less  important  in  the  history  of  law  than  the  development  of  posi- 
tive rules.  What  is  more,  the  form  in  which  positive  rules  are  declared, 
the  directions  in  which  definition  is  attempted  or  left  alone,  and  the 
extent  to  which  it  is  carried  in  particular  branches  of  the  law,  depend 
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largely  on  the  procedure  by  which  the  rules  are  to  be  appliecL     (li 
Harv.  Law  Rev. y  1898,  424-5.) 

Lord  Raymond  :  We  must  keep  up  the  boundaries  of  actions,  other- 
wise we  shall  introduce  the  utmost  confusion :  if  the  act  in  the  first 
instance  be  unlawful,  trespass  will  lie ;  but  if  the  act  is  prima  facie 
lawful  (as  it  was  in  this  case)  and  the  prejudice  to  another  is  not  imme- 
diate, but  consequential,  it  must  be  an  action  upon  the  case,  and  this 
is  the  distinction.     (Reynolds  v,  Clarke,  1725,  i  Sir,  634,  635.) 

Van  Ness,  J. :  It  is  of  importance  that  the  boundaries  between  the 
different  actions  should  be  preserved,  particularly  between  the  action  of 
trespass  and  case.  In  the  case  of  Sevignac  v,  Roome  (6  Term  Rep.  125), 
the  judgment  was  arrested,  after  a  trial  and  verdict  for  the  plaintiff, 
because  it  appeared  from  the  declaration  that  the  action  ought  to  have 
been  trespass  and  not  case,   ( Vail  v,  Lewis,  1809,  4  Johns. ,  N.  Y.  450,  458.) 

Woods,  C.  J. :  The  various  forms  of  action  have  always  been  regarded 
as  substantial  and  material.  A  uniform  practice  has  treated  them  as 
being  so.     {Little  v,  Morgan,  1855,  31  N.  H.  499,  500.) 

Samson  Mason  :  I  do  not  wish  this  commission,^  when  appointed,  to 
f(^l  compelled  to  abolish  all  of  the  old  forms.  I  do  not  wish  to  see  all 
distinction  between  law  and  chancery  broken  down.  By  such  a  course 
you  would  have  all  things  legal  so  mixed  and  commingled  that  no 
lawyer  could  tell  where  he  was.  The  youngest  member  of  the  bar 
would  have  enough  to  do  to  learn  all  of  your  forms. 

The  old  land-marks  are  obliterated — the  mile-stones  removed — ^the 
*' signs**  have  been  knocked  down  in  a  riot — all  is  confusion,  and 
ever3rthing  is  confused.  Call  upon  the  oldest  and  ablest  lawyer  and  he 
can  not  help  you.  Three- fourths  of  the  law  libraries  may  as  well  be 
thrown  out  upon  the  common.  The  books  upon  evidence  are  useless, 
because  those  books  are  mostly  taken  up  with  the  forms  of  actions. 
Everything  is  changed.  The  costly  lamp  of  experience  no  longer 
lights  up  our  pathway.  We  are  out  upon  an  unknown  sea  of  experi- 
ment, without  chart  or  compass,  (i  Ohio  Debates,  577,  Constitutional 
Convention,  1850.) 

Mr.  Justice  Sei*den:  In  that  stage  of  transition  through  which 
the  forms  and  modes  of  judicial  proceedings  are  now  passing  in  this 
state,  there  is  nothing  which  occasions  more  just  anxiety  than  the 
settlement  of  those  rules  and  principles  which  are  hereafter  to  govern 
parties  in  making  their  respective  allegations.  The  science  of  legal 
pleading  is  broken  up.  Its  foundations  are  now  to  be  relaid,  if  there 
is  any  one  who  can  meet  the  responsibility  of  acting  judiciously  upon 
the  subject  with  unshaken  nerve.     I  am  not  the  man.     It  required 

1  The  commission  proposed  in,  and  afterward  appointed  under,  Article  ziv.  of  the  Ohio 
Constitution  of  1851,  to  "revise,  reform,  simplify,  and  abridge  the  practice,  pleadings, 
forms,  and  proceedings  of  the  courts  of  record  of  this  state,  and,  as  far  as  practicable  and 
expedient,  to  provide  for  the  abolition  of  the  distinct  forms  of  action  at  law.  now  in  use, 
and  for  the  administration  of  justice  by  a  uniform  mode  of  proceeding,  without  reference 
to  any  distinction  between  law  and  equity." 
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great  boldness  to  tear  down  this  science ;  it  requites  almost  equal  cour- 
age to  build  up  another  in  its  place.  But  let  each  one  whose  duty  it 
may  become  to  aid  in  the  erection  of  the  new  edifice,  lay  his  block ;  and 
if  found  not  to  fit,  let  more  skillful  masons  remove  it  and  fill  the 
vacancy  with  another.     {Wooden  v.    Waffle^  185 1,  6  How.  Pr.,  N.  Y., 

i45»  148.) 

Mr.  Justice  Grier  :  This  system  [of  common  law  pleading],  ma- 
tured by  the  wisdom  of  ages,  founded  on  principles  of  truth  and  sound 
reason,  has  been  ruthlessly  abolished  in  many  of  our  states,  who  have 
rashly  substituted  in  its  place  the  suggestions  of  sciolists,  who  invent 
new  codes  and  systems  of  pleadings  to  order.  But  this  attempt  to  abol- 
ish all  species,  and  establish  a  single  genus,  is  found  to  be  beyond  the 
power  of  legislative  omnipotence.  They  can  not  compel  the  human 
mind  not  to  distinguish  between  things  that  differ.  The  distinction 
between  the  different  forms  of  actions  for  different  wrongs,  requiring  dif- 
ferent remedies,  lies  in  the  nature  of  things ;  it  is  absolutely  insepara- 
ble from  the  correct  administration  of  justice  in  oommon-law  courts. 
{McFaul  V,  RaTHsey,  1857,  20  How.  523,  525.) 

New  York  Commissioners  on  Practice  and  Pleadings:  Per- 
aonal  actions,  as  they  existed  at  common  law,  and  as  they  are  still 
retained  in  this  state,  are  divided  into  actions  ex  contractu  and  ex  delicto. 
These  again  are  subdivided,  the  former  into  actions  of  account,  assump- 
sit, covenant,  debt,  annuity,  and  scire  facias ;  and  the  latter  into  tres- 
pass, trespass  on  the  case,  and  replevin Within  some  one  of 

these  forms  of  action,  every  injury  to  personal  rights,  which  is  the 
subject  of  leg^l  redress,  must  be  brought ;  and  the  failure  to  select  the 
one  which  is  strictly  appropriate,  is  as  fatal  to  the  rights  of  the  party, 
as  his  failure  to  sustain  the  merits  upon  which  his  claim  to  redress  is 
founded.  There  is  no  branch  of  legal  science  upon  which  so  much 
curious,  and  we  may  be  permitted  to  add,  unnecessary  learning  has 
been  expended,  as  in  the  attempt  to  define  the  precise  boundaries  which 
distinguish  these  various  forms  of  action.  {Report  of  February  29,  1848, 
pp.  78,  81.) 

Ohio  Commissioners  on  Practice  and  Pleadings  :  We  say  it  is 
practicable  to  abolish  the  distinctions  between  actions  at  law.  We 
know  that  very  many  of  them  have  passed  away  by  mere  n^lect,  and 
some  of  the  few  we  have  retained,  are  now  languishing  in  obscurity 
and  oblivion.  Our  chancery  practice  owes  its  origin  in  part,  to  this 
defect  in  the  law  practice,  and  has,  long  since,  fully  illustrated  the 
proposition,  that  one  form  of  action  will  answer  for  every  case.  The 
simple  petition  has  served  for  all  the  cases  cognizable  in  the  courts  of 
chancery,  and  they  are  quite  as  complex  and  various,  as  those  that 
must  be  brought  in  the  courts  of  law. 

Is  it  expedient  to  abolish  the  distinctions  between  actions  at  law  ? 

There  are  in  Ohio,  say  ten  actions  for  law  cases,  and  but  one  for 
chancery  cases.     These  ten  actions  are  different,  each  from  every  other 
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one,  and  each  one  has  been  framed  for  a  particular  purpose.  Where  claims 
of  one  kind  are  used,  the  action  must  be  assumpsit;  for  claims  of  another 
kind,  the  action  must  be  covenant;  of  another,  trespass;  of  another, 
trespass  on  the  case,  and  so  throughout. 

For  every  class  of  claims  there  is  an  appropriate  action.  If  a  party 
having  a  claim,  sue  upon  it  and  mistake  the  appropriate  action,  the 
mistake  is  fatal  to  the  suit.  <<  In  some  cases,  there  is  only  one  action, 
by  which  the  plainti£f  can  succeed.  There  is  one  right  action  and 
eight  or  nine  wrong  ones.  In  other  cases  there  are  two  or  more 
actions,  either  of  which  will  enable  him  to  recover ;  but  generally  some 
one  is  more  appropriate  than  any  other,  and  will  afford  the  means  of 
taking  some  advantage.  If  the  wrong  action  be  brought,  as  we  have 
before  said,  the  error  is  fatal.  The  plaintiff  must  go  out  of  court.'* 
He  may  have  served  his  adversary  in  due  time ;  he  may  have  advised 
him  fully  of  the  nature  of  his  claim ;  he  may  have  proceeded  openly 
and  fairly ;  but  this  will  not  be  considered,  if  the  action  be  a  wrong 
one,  as  trespass,  when  it  should  have  been  trespass  on  the  case.  He 
must  pay  the  costs,  and  go  out  of  court.  If  he  choose,  he  may  begin 
again ;  but  he  must  be  careful  to  adopt  the  right  action,  for  no  other 
will  bring  his  case  into  court. 

It  is  often  very  difficult  to  determine  the  right  action.  The  client  is,  of 
course,  entirely  ignorant  about  it,  and  good  lawyers  are  not  seldom  per 
plexed  in  making  the  selection.  Time  and  money  have  been  wasted, 
and  much  injustice  has  been  done  by  the  application  of  this  rule.  The 
cases  where  parties  have  been  turned  out  of  court  for  such  mistakes  are 
numberless,  and  occupy  a  large  space  in  the  volumes  of  reports.  This 
evil  may  be  remedied  in  part  by  statutes  of  amendments,  and  probably 
in  other  ways.  It  has  been  long  felt  and  acknowledged,  and  we  are 
aware  of  the  efforts,  that  have  been  made  in  our  own  state,  to  obviate 
it.  We  have  now  a  statute,  Ohio  Laws,  vol.  42,  p.  72,  doing  away  in 
some  degree,  with  the  embarrassing  differences  between  trespass  and 
trespass  on  the  case.  This  statute  abolishes,  in  part,  the  distinction 
between  two  leading  actions.  It  is  the  beginning  of  the  work  we  pro- 
pose to  finish.  Nothing  short  of  what  we  propose,  will  entirely  remove 
the  evil,  and  we  can  see  no  reason  for  contenting  ourselves  with  a  par- 
tial, rather  than  a  complete  remedy.     (Report  of  January  15,  1853,  pp. 

4,  5.) 

PoMEROY.   First  in  importance,  underlying  the  whole  system,  and 

from  which  all  others  flow  as  natural  consequences,  is  the  abolition  of 
the  distinction  between  actions  at  law  and  suits  in  equity.  The  new  pro- 
cedure is  built  upon  this  fact  as  its  very  comer-stone ;  every  other  char- 
acteristic feature  of  the  civil  action  results  from  it  as  a  necessary  corol- 
lary. The  interpretation  given  to  this  one  legislative  enactment  by 
the  courts  of  any  state  must  determine  the  nature  of  the  system  which 
is  created  therein,  whether  it  shall  comply  with  or  disregard  the  intent 
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of  the  law-makers,  whether  it  shall  accomplish  or  defeat  the  objects  of 
the  reform.     {Cade  Remedies,  §  35.) 

Odgers  :  The  system  of  pleading  introduced  by  the  Judicature  Acts 
is  in  theory  the  best  and  wisest,  and  indeed  the  only  sensible,  system 
of  pleading  in  civil  actions.  Each  party  iii  turn  is  required  to  state 
the  material  facts  on  which  he  relies ;  he  must  also  deal  specifically 
with  the  facts  alleged  by  his  opponent,  admitting  or  denying  each  of 
them  in  detail ;  and  thus  the  matters  really  in  dispute  are  speedily 
ascertained  and  defined 

Forms  of  action  are  in  fact  abolished :  it  is  now  no  longer  necessary 
to  state  on  the  pleadings  whether  the  plaintiff  is  suing  in  trespass  or  on 
the  case,  in  detinue  or  in  trover.  This  is  a  most  important  and  most 
valuable  alteration.  Formerly,  everything  turned  on  the  form  of  action 
in  which  the  plaintiff  elected  to  sue.  If  he  sued  on  a  money  count 
and  it  turned  out  that  there  was  a  special  contract,  he  was  non-suited, 
and  had  to  pay  the  costs  of  the  first  action  before  he  could  bring  an- 
other on  the  special  contract.*  Again,  if  he  sued  in  trespass  and  tres- 
pass did  not  lie,  the  plaintiff  was  non-suited,  although  trover  or  detinue 
would  lie.  In  all  the  old  reports,  the  form  of  action  is  usually  stated 
first  in  capitals.  And  the  court  never  decided  that  no  action  lay  on 
such  a  set  of  facts ;  but  only  that  the  action  did  not  lie  in  that  form. 
There  were  seven  different  forms  of  personal  actions :  debt,  covenant, 
assumpsit,  detinue,  trespass,  trespass  on  the  case,  and  replevin ;  there 
were  three  real  actions :  dower,  writ  of  right  of  dower,  and  quare  im- 
pedit ;  and  one  mixed  action :  ejectment.  And  in  some  cases,  it  was 
only  by  a  costly  process  of  elimination  that  a  plaintiff  could  ascertain 
for  certain  what  his  proper  remedy  was. 

This  strictness  had  undoubted  advantages.  It  taught  barristers  to  be 
precise.  And  to  this  day  it  affords  one  of  the  best  means  of  testing  a 
point  of  law.  Ask  a  lawyer  of  the  old  school  whether  an  action  would 
lie,  if  one  g^est  at  a  shooting  party  shot  another  by  accident  through 
the  hedge,  there  being  no  negligence  on  the  part  of  either,  and  he  will 
approach  the  question  by  asking  himself,  would  trespass  lie  ?  or  must 
the  injured  man  sue  in  case  f  But  it  was  clearly  bad  for  the  suitors, 
who  deserve  some  consideration,  and  it  has  accordingly  been  abolished. 
Each  party  now  states  the  facts  on  which  he  relies ;  and  the  Court  will 
declare  the  law  arising  upon  the  facts  pleaded.  {Principles  of  Pleading 
\undfr  the  English  Judicature  Acts]  pp.  vii.,  150.) 

1  See  White  v.  The  Great  Western  Railway  Co.  (1857),  2  C.  B..  N.  S,  7. 
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B.  Effect  of  the  Statute  in  Adjective  Law. 

I.    THE  ONE  FORM  OF  ACTION   IN   THE  STEAD  OF  ACTIONS  AT  LAW  AND 

THE  SUIT  IN  EQUITY. 

GETTY  V,  THE  HUDSON  RIVER  RAILROAD  COMPANY. 
Supreme  Court  of  New  York,  Special  Term,  November,  185  i. 

[6  How,  Pr,  269.] 

This  was  a  motion  to  set  aside  an  amended  complaint.  The  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

Monell,  for  defendant. 

Genet,  for  plaintiff. 

Parker,  Justice. — ^The  defendant  seeks  to  set  aside  the  amended 
complaint  on  the  g^und  that  it  is  for  a  cause  of  action  different  from 
that  set  forth  in  the  original  complaint,  and  therefore  irregular. 

The  original  complaint  alleged  the  construction  of  a  railroad  across 
a  bay  between  the  plaintiff  *s  farm  and  the  Hudson  River,  and  claimed 
damages  for  thus  obstructing  the  navigation  between  the  farm  and  the 
river.  The  amended  complaint  not  only  claims  such  damages  for  the 
injury  already  suffered  by  such  obstruction,  but  also  seeks  indemnity 
for  the  future,  by  praying  that  the  defendants  be  adjudged  and  enjoined 
to  construct  such  a  bridge  as  is  required  by  the  fifteenth  section  of  their 
charter,  so  as  to  admit  of  the  passage  of  plaintiff's  boat  and  vessels 
between  his  farm  and  the  river. 

The  original  complaint  claimed  only  legal  relief.  The  amended  com- 
plaint claims  relief  both  legal  and  equitable ;  and  it  is  here  contended 
by  the  defendant's  cotmsel  that  they  can  not  both  be  united  in  the  same 
action. 

The  facts  set  forth  in  both  the  complaint  and  the  amended  complaint 
are  substantially  the  same.  It  is  only  in  the  relief  prayed  that  they 
differ. 

We  have  certainly  made  but  little  progress  in  the  reform  that  has 
been  attempted,  if  law  and  equity  can  now  only  be  administered  in 
separate  actions.  If  such  is  held  to  be  the  present  rule  of  practice,  the 
very  object  of  having  law  and  equity  administered  in  the  same  tribunal 
and  in  the  same  forms  of  proceeding  will  be  defeated.  It  was  formerly 
considered  a  great  evil  that  in  a  suit  at  law  the  plaintiff  could  be  turned 
out  of  court,  on  the  ground  that  his  relief  was  in  chancery  ;  and  that 
where  a  bill  was  filed  in  the  Court  of  Chancery,  it  might  be  dismissed, 
on  the  ground  that  the  complainant  had  an  ample  remedy  at  law.  The 
evil  is  still  just  as  great  as  it  was  formerly,  if  a  party  can  have  only 
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legal  or  equitable  relief  in  the  same  action.  In  such  case,  if  he  com- 
mences his  action  asking  for  equitable  relief,  as  for  instance  a  specific 
performance,  and  it  turns  out  that  he  is  not  entitled  to  it,  but  only  to 
legal  relief,  by  way  of  damages,  he  might  perhaps,  if  such  strictness 
is  to  govern,  be  put  to  a  new  action  to  obtain  redress.  This  certainly 
ought  not  to  be ;  and  such  a  strictness  is  hostile  to  the  whole  spirit  of 
the  change  that  has  been  made.  In  trying  such  a  cause  at  the  circuit, 
I  should  most  certainly  allow  whatever  amendment  in  the  pleadings 
was  necessary  to  give  the  party  redress.  If  the  plaintiff  had  asked  for 
equitable  relief,  and  it  turned  out  that  he  was  entitled  to  legal  relief 
only,  I  should  permit  him  to  take  it  in  that  form.  And  if  he  had 
asked  for  legal  relief  only,  when  he  was  entitled  to  both  legal  and 
equitable  relief,  I  should  allow  the  proper  amendment  to  administer 
complete  justice  in  the  case.  The  power  to  amend,  authorized  by  the 
Code,  is  ample  for  such  purpose.  Now  the  last  case  of  amendment  I 
have  mentioned  as  permissible  at  the  circuit,  is  precisely  what  is 
claimed  in  this  case,  with  this  difference  only,  that  it  is  claimed  to  be 
made  here,  before  issue  joined,  and  when,  of  course,  the  defendant  has 
abundant  time  and  opportunity  to  prepare  to  meet  the  claim  at  the 
circuit. 

I  see  no  objection  in  this  case  to  uniting  claims  for  both  leg^l  and 
equitable  relief  in  the  same  action.  Both  depend  on  the  same  transac- 
tion and  both  are  necessary  to  indemnify  the  plaintiff  for  past,  and  to 
protect  him  against  future  injury. 

I  think  the  proper  course,  under  our  present  system  of  practice,  is  to 
give  the  party  whatever  relief  is  applicable  to  the  facts  put  in  issue  in 
the  pleadings  and  established  on  the  trial,  whether  such  relief  be  legal 
or  equitable,  or  both.  And  I  see  no  reason  against  uniting  in  one  action 
claims  for  both  legal  and  equitable  relief,  when  they  are  not  inconsist- 
ent with  each  other.  *  Substantial  justice  must  no  longer  be  sacrificed 
to  mere  form  and  technicality. 

It  is  said  that  different  modes  of  trials  are  prescribed  for  legal  and 
equitable  issues.  But  they  are  not  necessarily  to  be  tried  differently, 
for  section  254  of  the  Code  gives  ample  power  to  the  court  to  direct 
that  the  latter  class  be  tried  before  the  same  tribunal,  which  is  pre- 
scribed by  sections  252  and  253  for  the  former  class.  Nor  is  the  distinc- 
tion at  all  material ;  in  as  much  as  the  court  adjudges  the  relief  in  all 
cases,  both  legal  and  equitable,  on  the  facts  established,  whether  they 
were  found  by  the  court  itself  or  by  a  jury. 

I  think  the  amended  complaint  is  regular,  and  the  motion  must  there- 
fore be  denied  with  $10  costs 

ll«inden  v.  Hepburn,  (1850),  5  How.  Pr.  188. 
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CRARY  V,  GOODMAN. 
Court  of  Afpbai^  of  New  York,  March,  1855. 

[12  N.  v.  266.] 

Action  to  recover  possession  of  a  parcel  of  land  situate  in  Cattarau- 
gus County,  commenced  in  December,  1848.  The  cause  was  tried  in 
January,  1850,  before  Mr.  Justice  Hoyt.  The  plaintiflF  proved  that  he 
had  the  legal  title  to  the  premises  in  controversy.  The  defendant 
proved  that  he  occupied  the  premises  as  tenant  under  one  Huntley,  and 
that  they  were  adjacent  to  other  lands  owned  by  the  latter ;  and  he 
alleged  in  his  answer,  and  offered  to  prove  upon  the  trial,  facts  tending 
to  show  that  the  land  in  dispute  was  included  in  the  purchase,  by  Hunt- 
ley, of  the  adjacent  premises  from  the  plaintiff's  grantors,  and  that  by 
a  mutual  mistake  of  the  parties,  it  was  not  included  in  the  conveyance 
thereof;  and  that  in  equity  Huntley  was  entitled,  as  against  the  plain- 
tiff" and  his  grantors,  to  a  conveyance  of  the  premises,  the  possession 
of  which  was  in  controversy.  To  this  evidence  the  counsel  for  the 
plaintiff  objected ;  and  the  justice  decided  that  no  equitable  defence 
could  be  interposed  in  this  action  to  the  plaintiff's  right  to  recover  upon 
the  legal  title,  and  rejected  the  evidence ;  the  counsel  for  the  defendant 
excepted.  A  verdict  was  rendered  in  favor  of  the  plaintiff.  From  the 
judgment  entered  on  this  verdict  the  defendant  appealed.  The  case 
was  heard  on  the  appeal  at  a  general  term  of  the  Supreme  Court  in  the 
8th  District,  and  the  judgment  affirmed.^  The  defendant  appealed  to 
this  court.     The  case  was  submitted  on  printed  briefs. 

J^ice  &  Cobby  for  the  appellant. 

D,  R,  Wheeler^  for  the  respondent. 

Johnson,  J.,  delivered  the  opinion  of  the  court.  The  principal 
ground  on  which  this  case  was  disposed  of  at  the  trial  was,  that  in  an 
action  to  recover  real  property  brought  under  the  code  of  1848,  when 
the  plaintiff 's  claim  is  founded  upon  a  legal  title,  the  defendant  can  not 
avail  himself  of  an  equitable  right  to  defeat  that  title  by  way  of  defence 
in  the  suit.  This,  likewise,  was  the  single  ground  upon  which  the 
judgment  at  the  trial  was  affirmed  at  general  term.'  Although  much 
difference  of  opinion  has  existed  in  the  different  courts  of  this  state  in 
regard  to  the  effect  of  the  Code  of  Procedure  in  this  particular,  the 
question  has  been  adjudged  in  this  court  \^  and  it  is  now  neither  neces- 
sary nor  proper  to  discuss  it.  In  the  case  cited,  which  was  an  action 
upon  a  judgment,  the  superior  court  of  the  City  of  New  York  allowed, 
as  a  defence  to  the  action,  facts  which  made  out  a  right  in  the  defend- 

1  See  9  Barbour,  657.       «  9  Barb.  657,      8  Dobson  v.  Pearce  (1854),  12  N.  Y.,  156,  iM/ra,  p.  33. 
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ant  to  relief  upon  equitable  grounds  against  the  judgment,  but  which 
confessedly  would  not  have  been  available  as  a  defence  to  the  action  at 
law,  before  the  Code.  The  case  arose  and  was  tried  in  the  Superior 
Court,  before  the  amendments  to  the  code  passed  in  1852,  one  of  which 
provides,  in  express  terms,  that  the  defendant  may  set  up  as  many 
defences  as  he  has,  whether  they  are  such  as  have  been  theretofore 
denominated  legal  or  equitable,  or  both.  This  judgment  was  affirmed 
in  this  court  upon  the  ground,  that  since  the  enactment  of  the  Code, 
which  in  terms  abolishes  the  distinction  between  actions  at  law  and 
suits  in  equity,  and  prescribes  but  a  single  form  of  civil  action,  the 
question  in  an  action  is  not  whether  the  plaintiff  has  a  legal  right  or  an 
equitable  right,  or  the  defendant  a  legal  or  an  equitable  defence  against 
the  plaintiff's  claim ;  but  whether,  according  to  the  whole  law  of  the 
land,  applicable  to  the  case,  the  plaintiff  makes  out  the  right  which  he 
seeks  to  establish,  or  the  defendant  shows  that  the  plaintiff  ought  not 
to  have  the  relief  sought  for. 

As  the  court,  upon  the  defendant's  offers  of  proof,  ruled  that  no 
equitable  defence  could  be  interposed,  and  in  this  was,  as  we  have  seen, 
in  error,  the  defendant  is  entitled  to  a  new  trial.  We  express  no  opin- 
ion whether  the  defendant  did  or  did  not  make  out  by  his  offer  such 
an  equitable  defence ;  because,  if  his  offer  was  defective,  under  the  dis- 
tinct ruling  of  the  court,  no  alteration  in  its  terms  or  substance  would 
have  availed  him.  The  judgment  should  be  reversed  and  a  new  trial 
ordered.  Judgment  accordingly. 


LORD  HANMER  v,  FLIGHT. 

Common  Pleas  Division,  High  Court  of  Justice,  February 

12,  1876. 

[24   W,  R.  346.] 

This  was  an  appeal  from  an  order  made  by  Archibald,  J.,  at  chambers. 

The  plaintiff  is  the  owner  of  several  small  tenements  in  Church-lane 
St.,  Giles *-in-the-Fields,  which  by  an  indenture,  dated  the  26th  of  Sep- 
tember, 1859,  he  devised  to  Patrick  Mara  for  a  term  of  thirty-one  years 
at  a  yearly  rental  of  £,io^  payable  on  the  usual  quarter  days.  The 
lease  contained  covenants  to  pay  the  rent,  to  repair  and  amend  within 
three  months  after  notice,  and  to  pay  all  taxes  and  the  costs  of  all 
drains  and  other  works  executed  by  order  of  the  Board  of  Works,  and 
to  conform  to  all  the  bye-laws  of  the  Board  of  Works  and  Acts  of  Parlia- 
ment relating  to  common  lodging-houses,  etc.  About  the  year  1870 
the  defendant  entered  into  possession  of  the  premises  and  paid  the 
rent  reserved  by  the  lease  up  to  March,  1874.     On  the  20th  of  Sep- 
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tember,  1875,  the  plaintiif  abandoned  the  premises,  part  of  them  being 
at  that  time  closed  by  order  of  the  Board  of  Works  requiring  their 
demolition,  and  the  rest  substantially  out  of  repair.  The  plaintiff  sued 
the  defendant  as  assignee  of  the  lease,  averring  breaches  of  all  the 
covenants,  and  claiming — (i)  possession  of  the  said  premises ;  (2)  ;£i57 
lof .  for  arrears  of  rent  to  September  29,  1875,  or  for  the  use  and  occupa- 
tion of  the  premises ;  (3)  ;£6oo  damages  for  the  defendant's  breaches  of 
covenant  above  set  forth ;  (4)  mesne  profits  from  September  29,  1875, 
down  to  the  date  of  the  plaintiff  *s  recovering  possession. 

The  defendant  in  his  statement  of  defence  denied  that  he  was  assignee 
of  the  lease  or  liable  under  any  of  its  covenants  ;  but  admitted  that  the 
lease  had  been  avoided,  and  that  the  plaintiff  was  entitled  to  reenter. 
And  he  paid  into  court  the  sum  of  £2^^  and  said  that  that  was  enough  to 
satisfy  the  plsdntiff  *s  claim  in  respect  of  mesne  profits.  Upon  this  the 
plaintiff  took  out  a  summons  at  chambers  to  strike  out  some  of  the 
paragraphs  in  the  statement  of  defence,  and  also  claiming  judgment 
for  so  much  of  his  claim  as  related  to  money  due  for  rent  or  for  use  and 
occupation,  upon  the  ground  that  the  statement  of  defence  was  silent 
as  to  this  part  of  the  claim,  and  therefore  admitted  that  the  defendant 
had  been  in  possession  of  the  premises  from  1870  to  September,  1875.* 
On  the  2ist  of  December,  1875,  Master  Dodgson  amended  paragraph  3 
of  the  statement  of  defence,  but  refused  judgment.  On  January  26, 
1876,  Archibald,  J.,  varied  this  order,  giving  the  plaintiff  liberty  to 
sign  judgment  for  ;£i57  lor.  arrears  of  rent  to  September  29,  1875,  ^^^ 
for  costs  of  appeal,  and  his  lordship  also  amended  paragraph  2  of  the 
statement  of  defence.  On  the  next  day  the  defendant  g^ve  notice  of 
appeal  to  this  divisional  court. 

BeasUy,  for  the  defendant  now  moved  the  court  for  a  rule  rescinding 
so  much  of  the  order  of  Archibald,  J.,  as  varied  the  order  of  Master 
Dodgson. 

Bowen^  in  support  for  the  order. 

Brktt,  J. — ^This  is  one  of  the  cases  which  show  the  value  ot  the 
reforms  introduced  by  the  Judicature  Act.  Formerly,  a  man  who  had 
a  substantial  right  to  be  paid  a  sum  of  money  could  not  recover  until 
he  had  determined  upon  a  particular  form  of  action,  and  had  estab- 
lished that  the  circumstances  justified  an  action  in  that  form.  But 
now  when  a  jnan  clearly  has  an  undoubted  right  to  recover  the  money 
in  some  form  of  action  or  other,  he  may  at  once  sign  judgment  for  the 
amount  without  staying  to  determine  the  precise  legal  relation  on 
which  he  stands  to  the  defendant.  Objection  has  been  taken  to  the 
statement  of  claim  in  this  case  on  the  ground  that  it  does  not  disclose 
in  what  precise  form  of  action  the  plaintiff  wishes  to  recover  his  rent. 
Bnt  it  need  not  do  so.  Pleadings  are  now  to  be  merely  concise  state- 
ments of  the  facts  which  the  party  pleading  deems  material  to  his  case. 
This  statement  contains  allegations  of  all  the  facts  that  the  plsdntiff 

1  Ord.  19,  r.  17. 
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deemed  necessary  to  establish  his  legal  rights,  but  it  does  not  state, 
and  it  need  not  state,  what  form  his  legal  rights  take.  That  is  an  infer- 
ence of  law  to  be  drawn  by  the  court  from  the  facts  averred  on  either 
side.  Allegations  of  fact  are  made  in  this  statement  of  claim,  and 
some  are  denied,  and  some  are  not.  Those  that  are  not  denied  are 
taken  as  being  admitted.  And  then  by  Order  14,  rule  4,  *'  If  it  appear 
that  the  defence  set  up  by  the  defendant  applies  only  to  a  part  of  the 
plaintiff 's  claim,  or  that  any  part  of  his  claim  is  admitted  to  be  due, 
the  plaintiif  shall  have  judgment  forthwith  for  such  part  of  his  claim 
as  the  defence  does  not  apply  to,  or  as  is  admitted  to  be  due."  What 
are  the  undisputed  facts  in  this  case  ?  It  is  not  denied  by  the  defend- 
ant that  he  was  in  possession  of  these  premises,  that  he  paid  rent  for 
them  at  the  rate  of  ;£io5  a  year,  up  to  Lady  day,  1874,  that  he  contin- 
ued in  possession  of  them  till  September,  1875,  ^^^  ^^^^  ^^^  ^^^^  further 
period  he  has  not  paid  his  rent.  Surely,  then,  judgment  may  be  signed 
at  once  for  the  eighteen  months*  rent.  The  defendant  can  not  turn 
round  now  and  say  to  the  plaintiff,  *'  You  are  not  my  landlord. ''  He  is 
estopped  from  saying  so.  He  must  pay  his  rent  as  before.  Nor  are  we 
concerned  to  inquire  in  what  precise  legal  relation  the  defendant  stands 
to  the  plaintiff,  or  to  Patrick  Mara,  or  to  any  one  else.  That  may  be  a 
necessary  inquiry  with  regard  to  the  want  of  repair,  and  the  other  mat- 
ters contained  in  this  statement  of  claim.  But,  however  that  may 
turn  out,  it  is  abundantly  clear  that  an  action  in  some  form  or  other 
must  sooner  or  later  have  justified  this  judgment.  This  is  precisely 
the  case  contemplated  by  the  statute.  The  order  of  my  Brother  Archi- 
bald is  quite  correct  and  judgment  may  be  signed  forthwith.  And  this 
motion  must  be  dismissed  with  costs. 
Archibald  and  Lindley^  JJ.,  concurred.* 


WILLIAMS  V.  HAYES, 

Supreme  Court  op  New  York,  Rensselaer  Special  Term, 

January,  1851. 

[5  How,  Pr.  470.] 

Motion  to  strike  out  irrevelant  and  redundant  matter.  The  action 
was  brought  to  restrain  the  defendant  from  foreclosing  a  mortgage  exe- 
cuted by  the  plaintiff  and  his  wife  to  one  Boughton,  and  to  have  the 

1  The  ruling  in  thi^  case  was  reversed  in  the  Court  of  Appeal,  which  was  ''unanimously 
of  opinion  that  although  the  statement  of  defence  did  not  answer  the  plaintiff 's  claim  for 
use  and  occupation,  the  facts  disclosed  in  the  statement  of  claim  did  not  support  the  claim 
for  such  use  and  occupation  of  the  premises,  and  that  under  these  circumstances  the  plain* 
tiff  was  not  entitled  to  sign  judgment  under  Order  XIV.,  r.  4,  for  the  snm  claimed  in  respect 
of  such  use  and  occupation."    I«ord  Hanmer  v.  Plight  (1876),  36  L-  T.  279. 
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same  cancelled.  The  complaint  states  that  on  the  7th  of  April,  1838, 
the  plaintiff  and  his  wife  mortgaged  certain  premises  to  Boughton  to 
secure  the  pa3rment  of  $250 ;  that  Boughton  died  in  1846,  and  that, 
before  his  death,  the  mortgage  had  been  fully  paid ;  that  after  the  death 
of  Boughton  the  mortgage  came  into  the  possession  of  the  defendant, 
who  claims  to  be  the  owner  and  assignee  thereof,  and  is  seeking  to 
foreclose  the  same.  The  complaint  then  proceeds  to  state  that  Bough- 
ton had  in  his  lifetime  publicly  stated  that  the  plaintiff  had  paid  up  the 
mortgage,  and  that  he  was  indebted  to  the  plaintiff;  that  the  only 
reason  why  the  mortgage  had  not  been  legally  discharged  was,  that  the 
parties,  being  ignorant  of  the  law,  had  not  deemed  it  necessary ;  that 
after  the  mortgage  had  come  into  the  possession  of  the  defendant,  he 
had  sold  it  to  one  Greenman,  representing  that  there  Was  still  due 
thereon  $54 ;  that  Greenman  having  ascertained  that  the  mortgage  had 
been  paid  and  that  its  payment  could  be  proved,  sued  the  defendant  to 
recover  back  the  amount  paid  for  the  mortgage,  and  before  the  trial  the 
defendant  refunded  to  Greenman  the  amount  paid  by  him,  and  received 
the  mortgage  back  ;  that  after  this  the  defendant  had  offered  to  sell  and 
deliver  the  mortgage  to  the  plaintiff  for  $30,  which  the  plaintiff,  to 
avoid  litigation,  had  agreed  to  pay,  upon  condition  that  the  defendant 
would  execute  an  instrument  whereby  it  might  be  legally  discharged, 
which  the  defendant  refused  to  do ;  that  before  the  death  of  Boughton 
he  and  the  plaintiff  had,  for  six  years  or  more,  dealt  largely  together 
and  had  not  settled;  that  they  were  about  settling  when  Boughton 
died  ;  that  the  plaintiff  has  but  little  property,  and  if  the  defendant  is 
|>ermitted  to  enforce  the  mortgage,  the  plaintiff  will  be  left  nearly,  if 
not  entirely  destitute. 

All  these  statements,  subsequent  to  the  allegation  that  the  defendant 
is  seeking  to  foreclose  the  mortgage,  the  defendant  moved  to  strike  out, 
as  redundant  or  irrevelant. 

E.  R.  Peck,  for  plaintiff. 

Bingham  <Sf  McClellan,  for  defendant. 

Harris,  Justice. — A  prominent  object  of  reform  instituted  by  the 
Code  was  **/^  simplify  and  abridge  pleadings y^*  to  substitute  for  the 
unmeaning  forms,  and  prolix  statements  with  which  pleadings,  both 
at  law  and  in  equity,  had  been  incumbered,  a  simple  statement  of  the 
facts  which  constitute  the  cause  of  action,  or  the  grounds  of  defence, 
in  such  a  manner  as  .to  present  to  the  court  the  precise  points  in  dis- 
pute, and  when  the  controversy  is  ended,  to  preserve  a  record  of  the 
precise  matters  determined.  Hence  it  is  specifically  required,  in  respect 
to  all  pleadings,  that  the  matter  to  be  alleged  shall  be  stated  in  ''ordi- 
nary and  concise  language."  The  complaint  is  to  contain  ''a  state- 
ment of  the  facts  constituting  the  cause  of  action.*'  The  answer, 
besides  a  denial  of  the  allegations  of  the  complaint,  may  contain  a 
statement  of  any  new  matter  constituting  a  defence.  In  like  manner 
the  reply,  in  addition  to  a  denial  of  the  statements  in  the  answer,  may 
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contain    allegations  of   new  matter,   in  avoidance    of  the  answer.^ 
Whatever  statements  may  be  found  in    either  of  these   pleadings 
beyond  this,   are  redundant  or  irrelevant ;    and  this,  too,  whatever 
the  natnre  of  the  action ;  whether  under  the  system  now  abolished  it 
would  have  been  a  case  of  legal  or  equitable  cogniasance.     It  was  the 
avowed  object  of  the  legislature,  in  adopting  the  Code,  not  only  to  abol- 
ish the  distinction  between  legal  and  equitable  remedies,  but  to  estab- 
lish an  uniform  course  of  proceeding  in  all  cases  (see  preamble  to  the 
Code).     Under  such  a  system,  neither  thfe  rules  by  which  the  sufficiency 
or  insufficiency  of  pleadings  in  common  law  courts,  nor  those  which 
were  applicable  to  pleadings  in  courts  of  equitable  jurisdiction,  can  be 
adopted  as  a  sure  guide.     The  principle  by  which  questions  of  this 
description  are  to  be  determined  under  the  present  system,  has  been 
exceedingly  well  stated  by  Mr.  Justice  Selden,  in  Knowles  v.  Gee.^    The 
facts  which  pleadings  under  the  Code  are  to  contain  are,  he  says,  * '  issu- 
able facts — facts  essential  to  the  cause  of  action,  or  defence,  and  not 
those  facts  and  circumstances  which  merely  go  to  establish  such  essen- 
tial facts."'     The  criterion  in  every  such  case  is,  I  think,  whether  the 
allegation  in  question  can  be  made  the  subject  of  a  material  issue.     If 
it  can,  it  has  a  right  to  be  found  in  the  pleadings ;  if  not,  it  ought  not  to 
be  there.     The  rule  may  be  illustrated  by  the  case  under  consideration. 
A  material  fact  stated  in  the  complaint  is,  that  the  mortgage  in  ques- 
tion has  been  paid.     Upon  this  allegation  a  material  issue  might  be 
made.     Upon  this  issue,  it  would  be  very  pertinent  to  prove  another 
allegation  in  the  complaint,  that  the  mortgagee  had  in  his  life  time 
publicly  stated  that  the  mortgage  was  paid.     This  would  be  evidence 
tending  to  show  that  the  mortgage  was  in  fact  paid  ;  but  could  a  mate- 
rial issue  be  made  upon  the  latter  allegation  ?    Whether  the  mortgagee 
had  said  so  or  not,  is  only  important  as  it  may  furnish  evidence  upon 
another  issue,  that  is,  whether  the  mortgagee  had,  in  fact,  been  paid  or 
not.     In  the  language  of  Justice  Selden,  **it  is  a  fact  which  merely 
goes  to  establish  the  essentiaiyar/, ' '  namely,  that  the  mortgagee  is  really 
paid.     The  Code  has  nowhere  provided  that  evidence,  or,  which  is  the 
same  thing,  facts  which  constitute  evidence  of  an  essential  fact  in  the 
case,  may  be  inserted  in  any  pleading.     On  the  contrary  it  limits  plead- 
ings to  the  statement  of  such  facts  as  constitute  a  cause  of  action  or  a 
defence ;  or,  in  case  of  a  reply,  such  facts  as  will  avoid  a  defence.     The 
learned  judge  whose  doctrine,  as  stated  in  Knowles  v.  Gee,*  I  am  so 
willing  to  adopt,  has,  in  a  more  recent  case  himself  laid  down  a  differ- 
ent   rule.*    In    The  Rochester  City  Bank  v.  Suydam  he  has  held  that 
"the  statement  of  facts  in  the  complaint,  should  be  in  conformity 

lCode,|il43,  149.  153- 
•  4  Howard  Pr.  317  (1850). 

8  See  also  Shaw  v.  Jaynea,  4  Howard  Pr.  119 ;  Glenny  v.  Hitchina,  id.  98 ;  RusaeU  v.  Clapp, 
id.  347  ;  McMurray  v.  Gifford,  5  id.  14. 
4  4  Howard  Pr.  317  (1850). 
A  Howard  Pr.  ai6  (1851). 
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with  the  nature  of  the  action.  If  the  case  and  relief  sought  be  of  an 
equitable  nature  then  the  rules  of  chancery  pleading  are  to  be  applied ; 
otherwise  those  of  the  common  law.  With  g^eat  deference,  I  am  con- 
strained to  dissent  from  this  conclusion.  It  was  not  the  intention  of 
the  legislature,  in  adopting  the  Code,  to  continue  the  distinction 
between  common  law  and  equity  pleadings.  On  the  contrary,  it  was 
intended  that  there  should  be  but  one  system  of  pleadings.  It  was  not 
intended  that  the  rules  of  common  law  pleading  should  be  applicable 
to  one  class  of  cases,  and  those  of  chancery  pleading,  to  another.  On 
the  contrary,  it  was  intended  that  neither  the  rules  of  common  law 
pleading,  not  those  of  equity  pleading,  should  be  exclusively  applica- 
ble to  any  case  of  pleading  under  the  Code.  In  every  case  the  criterion, 
by  which  to  judge  of  the  sufficiency  or  insufficiency  of  the  pleading,  is 
to  be  the  same.  Whether  the  case  is  one  of  an  equitable  nature,  or  of 
common  law  jurisdiction,  so  far  as  the  pleading  states  facts  essential  to 
the  cause  of  action,  or  the  defence,  or  to  avoid  the  matter  of  the  defence, 
so  far  it  is  unobjectionable ;  whatever  else  it  contains,  is  redundant  or 
irrelevant,  and  may  properly  be  stricken  out.* 

The  motion  must  be  granted  with  costs. 


LeROY  v.  MARSHALL. 

SUPRBME  COURT  OP  NEW   YORK,  DUTCHESS  SPECIAL  TERM,  JUNE,   1853. 

[8  How,  Pr.  373.] 

The  plaintiff  having  a  judgment  against  Stephen  Briggs,  Henry 
Briggs,  and  Elias  Alley,  upon  which  an  execution  had  been  returned 
unsatisfied,  brings  this  action  to  reach  certain  property  assigned  b}' 
Stephen,  for  the  benefit  of  his  creditors.  It  is  alleged  that  the  assign- 
ment was  made  to  hinder,  delay,  and  defraud  creditors,  and  especially, 
that  it  fraudulently  provided  for  the  payment  of  two  notes,  of  $500 
each,  g^ven  by  Stephen  to  two  of  his  sons,  which  notes,  the  complaint 
avers,  were  given  without  consideration. 

The  answer  of  all  the  defendants  sets  up,  among  other  things,  that 
said  Stephen  was  only  surety  on  the  claim  upon  which  the  judgment 
was  founded. 

The  answer  also  admits  the  giving  of  the  two  notes,  and  sets  forth, 
particularly  and  circumstantially,  the  consideration  therefore,  which 
consisted  of  work  and  labor  performed  by  the  sons  for  the  father,  after 
they  had  attained  lawful  age ;  for  which,  on  a  settlement  made,  the 
indebtedness  was  found  due.  The  answer  further  sets  forth,  that  one 
of  the  sons,  Stephen  D.  Briggs,  gave  his  note  to  the  other  son,  Daniel 

i  Part  of  the  opinion  is  omitted. 
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Briggs,  to  secure  him  for  an  indebtedness  of  $325,  and  his  liability  on 
a  note  of  $1,000,  to  one  Wilbur,  and  that  the  assignees,  in  good  faith, 
paid  one  half  of  said  two  $500  notes,  which  amount  was  applied  toward 
the  $325  note,  and  the  Wilbur  note. 

The  plaintiff  moves  to  strike  out  the  portions  of  the  answer  above 
given,  on  the  ground  that  the  same  are  irrelevant,  immaterial  or 
redundant. 

/.  V,  W.  Doty,  for  plaintiff. 

H.  Angevine,  for  defendants. 

Barculo,  Justice. — ^The  decision  of  this  motion  depends  upon  adopt- 
ing or  rejecting  the  principle  laid  down  in  Williams  v,  Hayes}  Milliken 
V.  Cary,^  and  some  other  kindred  cases.  That  principle  requires  us  to 
apply  the  same  rules  to  pleadings  in  equitable  as  in  legal  actions.  If 
we  are  governed  by  those  cases,  this  motion  must  be  granted ;  for  it  can 
not  be  said  that  the  matters  complained  of  deny  any  material  allega- 
tions of  the  complaint,  or  constitute  **a  defence  or  counter  claim,'* 
within  the  terms  of  the  Code. 

But  I  apprehend  that  the  cases  above  referred  to  do  not  contain  a  true 
exposition  of  the  law  on  this  subject.  On  the  contrary,  I  find  a  much 
more  sensible  as  well  as  practicable  rule,  laid  down  with  great  clear- 
ness and  force,  by  Justice  Selden,  in  The  Rochester  Cify  Bank  v.  Suy- 
dam,^  and  Wooden  v.  Waffle } 

I  am  not  prepared  to  deny,  that  the  authors  of  the  Code  may  have 
supposed  that  law  and  equity  could  be  administered  in  pnecisely  the 
same  forms ;  nor  that  some  sections  of  the  Code  were  designed  for  that 
purpose.  But  every  judge  knows,  and  every  lawyer  should  know,  that, 
in  practice,  the  thing  is  impossible. 

Legal  and  equitable  proceedings  are  essentially  different  from  each 
other,  in  their  origin,  nature,  and  object.  In  a  common  law  action  the 
plaintiff  presents  an  absolute  right  to  relief,  in  the  most  concise  and 
expressive  language.  He  states  his  title  and  nothing  more.  The 
defendant  also  presents  his  defence  with  the  same  certainty  and  pre- 
cision. The  jury  find  the  disputed  facts ;  and  thereupon  the  law  ren- 
ders a  certain  judgment.  But  in  a  suit  in  equity  none  of  this  rigid  logic 
prevails.  The  plaintiff  may  spread  out  his  case  more  at  length,  he  may 
accompany  it  with  important  circumstances,  and  set  forth  the  facts  more 
in  detail,  for  he  is  to  make  out  a  case  for  the  conscience  of  the  court ; 
and  the  particulars  of  his  relief  may  depend  somewhat  upon  the  discretion 
of  the  court.  So  the  defendant  may  meet  his  case  in  like  manner.  A 
legal  claim  is  a  single  proposition,  which  must  stand  in  all  its  parts  or 
fall.  An  equitable  claim  may  be  composed  of  numerous  independent 
facts ;  all  of  which,  or  only  a  portion,  may  be  required  to  satisfy  the 
court.  The  one  is  a  chain  which  is  worthless  if  a  single  link  fail ;  the 
other  a  rope  composed  of  numerous  strands,  some  of  which  may  give 
way,  and  yet  enough  remain  to  secure  some  relief.     Thus,  in  an  action 

1 5  How.  Pr.,  470(1851).     «  5  id.  272  (1850).     'sHow.  Pr.,  216  (1851).     4  6  How.  Pr.,  145  (18151). 
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of  ^'ectment,  the  plaintiff  merely  sets  forth  his  title,  and  avers  that  the 
defendant  has  wrongfully  obtained  the  possession.  So  in  an  action  at 
law,  upon  mutual  covenant  for  the  purchase  of  land,  the  vendee  sets 
forth  the  agreement  and  avers  his  readiness  to  perform  on  the  day,  and 
the  defendant's  failure  to  perform ;  and  without  such  readiness  to  per- 
form on  the  day,  he  cannot  recover.  But  in  equity  he  may  have  relief 
after  the  day.  In  that  case  he  must  set  forth  the  circumstances  tending 
to  excuse  his  laches.  He  may  also  add  the  fact,  that  he  has  gone  into 
possession,  made  improvements,  made  pa3rments,  or  any  other  facts 
showing  a  part  performance,  or,  bona  fide  acts,  on  the  strength  of  the 
contract.  The  defendant  may  also  set  up  in  his  answer  that  the  prop- 
erty has  advanced  in  price,  or  that  he  has  prepared  to  make  other  dis- 
positions of  the  land  in  consequence  of  the  plaintiff's  failure  to  perform ; 
and  generally,  any  circumstances  which  are  calculated  to  show,  that  in 
justice  and  equity  the  contract  ought  not  to  be  enforced.  The  court 
then  looks  through  the  case  and  founds  a  decree  upon  one  or  more  of 
these  facts  as  they  are  alleged  and  proved.  Now  it  is  quite  apparent 
that  one  of  these  circumstances  which  the  defendant  has  a  right  to  put 
into  the  case  for  the  consideration  of  the  court,  with  a  view  to  modify- 
ing or  affecting  its  decree,  may  not  come  up  to  the  requirements  of  the 
Code,  as  ' '  new  matter  constituting  a  defence  or  counter  claim,  * '  and 
therefore,  by  the  strict  interpretation  of  section  153,  must  be  held  bad 
on  demurrer.  And  yet  nothing  is  better  settled  than  that  such  facts  are 
pleadable  in  courts  of  equity ;  and  nothing  can  be  clearer,  than  that 
their  exclusion  would  work  monstrous  injustice. 

But  it  is  unnecessary  to  multiply  illustrations.  They  must  be  famil- 
iar to  every  lawyer  of  respectable  practice.  Indeed,  it  would  be  matter 
of  astonishment — if  we  were  permitted  to  wonder  at  any  thing  in  this 
line — ^that  any  man,  of  ''common  understanding, "  should  have  suffered 
the  idea  to  enter  his  head^  that  legal  and  equitable  proceedings  could 
be  moulded  in  the  same  form,  and  be  measured  by  the  same  rules. 
Every  person  who  has  studied  and  understands  the  law  as  a  science, 
knows,  that  there  is  substance  in  the  distinctions  between  actions ;  and 
that  those  requirements  which  superficial  observers  call  ' '  unmeaning 
forms  and  prolix  statements,  '*  were  really  wise  and  indispensable  safe- 
guards and  protections,  in  administering  the  most  important  as  well  as 
the  most  intricate  of  human  sciences. 

But  it  is  said  that  our  construction  repeals  the  Code.  If  this  were 
true,  I  should  deem  it  not  an  unpardonable  offence.  But  we  do  not 
repeal  it.  It  repeals  itself.  It  has  been  meddling  with  a  subject  not 
understood;  and  has  come  into  collision  with  a  ''higher  law/' — ^the 
law  of  nature — ^which  it  can  not  overcome.  For  the  distinctions  which 
mark  law  and  equity  are  laid  broad  and  deep  in  the  nature  of  things. 
The  very  origin  of  the  Court  of  Chancery  shows  this.  It  was  the  im- 
possibility of  administering  true  justice  in  all  cases  in  the  common  law 
forms — ^the  necessity  of  something  more  flexible  and  yielding  in  its 
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requirements — ^which  gave  birth  to  equitable  courts  and  equitable  pro- 
ceedings. The  distinction  is  there,  and  can  not  be  obliterated.  For,  as 
Justice  Selden  truly  remarks  in  Wooden  v.  l^affle,^  "Nature  has  made 
some  laws,  and  these  it  is  difficult  to  repeal. " 

If  we  could  be  induced  to  hesitate  between  our  natural  desire  to  fol- 
low the  Code,  and  the  preservation  of  the  equitable  powers  of  the 
court,  we  could  find  the  Constitution  pointing  out  the  proper  path  to 
choose.  That  instrument  declares,  as  I  understand  it,  that  equity  shall 
be  administered  by  this  court.  I  have  already  shown  that  it  can  not 
be  administered  upon  legal  pleadings ;  nor  upon  the  pleadings  contem- 
plated by  the  Code ;  but  only  upon  equitable  pleadings  as  they  were 
in  substance  at  the  adoption  of  the  Constitution.  Although,  some  may 
perhaps  consider  the  Code  the  highest  authority,  as  it  is  the  latest,  I 
prefer  the  old  fashioned  notion  of  adhering  to  the  Constitution  as  the 
safest  guide  for  the  present. 

The  motion  is  denied^  but  without  costs. 


NOTE    ON     CONSTITUTIONAWTY    OF   A    STATUTE   ABOLISHING    THE    DIS- 
TINCTION  BETWEEN  ACTIONS   AT   LAW   AND  SUITS   IN   EQUITY. 

This  question  of  the  constitutionality  of  the  enactment  professing  to 
abolish  the  distinction  between  actions  at  law  and  suits  in  equity  held 
a  very  prominent  place  in  the  earlier  judicial  utterances  on  the  code. 
The  New  York  constitution  of  1846,  which  had  provided  for  the  appoint- 
ment of  a  commission  **to  revise,  reform,  simplify,  and  abridge  the 
rules  of  practice,  pleadings,  forms,  and  proceedings  of  the  courts  of 
records  of  this  State  ' ' — the  commission  which  framed  our  earliest  code 
of  procedure — had  provided  also  that  "  the  trial  by  jury,  in  all  cases  in 
which  it  has  been  heretofore  used,  shall  remain  inviolate  forever;"  that 
"there  shall  be  a  supreme  court  having  general  jurisdiction  in  law  and 
equity :''  and  that  "  the  testimony  in  equity  cases  shall  be  taken  in  like 
manner  as  in  cases  at  law."  (N.  Y.  Const.,  1846,  Art.  I,  §2  ;  Art.  VI, 
gg  3,  10.)  And  it  was  very  earnestl}'^  insisted,  both  on  and  off  the 
bench,  that  these  provisions  in  effect  gave  a  constitutional  sanction  to 
the  separate  continuance  of  the  two  systems  of  pleading.  The  consti- 
tution itself  recognized  jurisdiction  at  law  as  distinct  from  jurisdiction 
in  equity  and  this  was  sufficient,  in  the  view  of  many,  *'  to  impose  upon 
the  power  of  the  legislature  the  restriction  to  preserve  distinct  methods 
of  enforcing  legal  and  equitable  rights."  To  permit  both  legal  and 
equitable  relief  to  be  administered  in  one  suit  was  certainly — so  the 
argument  ran — ^to  destroy  the  distinction  between  law  and  equity,  and 
possibly  to  imperil  trial  by  jury.  Indeed,  the  clause  "there  shall  be  a 
Supreme  Court  having  general  jurisdiction  in  law  and  equity  "  was  of 
itself  enough,  said  able  judges,  to  present  an  insuperable  barrier  to  any 
legislative  merger  of  the  two  jurisdictions,   yet  such  merger,  it  was 

16  How.  Pr.  145  (1851). 
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thought,  must  in  fact  occur  if  the  distinctions  between  actions  at  law 
and  suits  in  equity  were  abrogated.  ' '  So  long  as  jurisdiction  in  equity 
and  at  law  are  kept  distinct  and  courts  of  justice  are  permitted  to  adopt 
the  relief  they  afford  to  the  facts  and  circumstances  in  one  class  of  cases 
while  they  are  confined  to  a  simple  judgment  for  or  against  the  plaintiff 
in  all  others,  so  long,  '*  it  was  said,  **  must  different  rules  be  applied  to 
pleadings  at  law  and  in  equity.**  Craty  v.  Goodman,  9  Barb.,  657,  659 
(1851);  /Rochester  City  Batik  v,  Suydam,  5  How.  Pr.,  216,  222  (1851); 
Wooden  v.  Waffle,  6  How.  Pr.,  145,  149  (1851).  Accordingly  it  was 
held  for  a  time — to  give  a  single  instance—that  in  an  action  brought 
after  the  adoption  of  the  code  to  recover  possession  of  land,  and  founded 
on  a  legal  title  in  the  plaintiff,  an  equitable  right  in  the  defendant  to 
have  the  land  conveyed  to  him  was  not  a  defence,  **any  more  than  it 
was  before  the  code  was  adopted. "  Craty  v.  Goodman,  9  Barb.  (N.  Y.) 
657,  662  (1851),  reversed  in  12  N.  Y.,  266  (1855). 

In  other  words,  the  terms  "law  '*  and  ''equity  **  were  supposed  to 
carry  with  them  the  modes  of  procedure  peculiar  to  each  ;  and  the  dis- 
tinction between  these  terms  in  the  constitution,  with  its  insistence 
upon  the  right  of  trial  by  jury,  was  supposed  to  require  that  these  modes 
of  procedure  also  be  kept  separate. 

The  argument  against  the  constitutionality  of  the  section  was  elab- 
orately presented  by  Judge  Selden  in  /Reubens  v,  Joel  (1856),  13  N.  Y. 
488,  494,  although  apparently,  it  was  not  essential  to  the  decision  of 
that  case,  and  although  a  majority  of  the  New  York  Court  of  Appeals 
were  already  taking  a  different  view  (See  Dobson  v,  Pearce  (1854)  12  N. 
Y.  156;  Crary  v.  Goodman  (1855)  12  N.  Y.  266). 

The  argument  of  the  Court  in  Reubens  v,  Joel, 

* '  Another  leading  distinction  between  common  law  actions  and  suits 
in  equity, "  said  Judge  Selden  in  Reubens  v.  Joel,  "consists  in  their  dif- 
ferent modes  of  trial.  The  former  are  to  be  tried  by  a  jury,  the  latter 
by  the  court.  Can  the  I/Cgislature  abolish  this  distinction  ?  They 
might,  but  for  the  restraints  of  the  Constitution,  abolish  either  kind 
of  trial  or  re-classify  the  classes  to  which  they  apply :  but  they  can  not 
make  trial  by  jury  and  trial  by  the  court  the  same  thing.  It  is  plain 
that  the  only  way  in  which  the  declaration  contained  in  section  69, 
that  *  *  there  shall  be  in  this  State  hereafter  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights,  and  the  redress  of  pri- 
vate wrongs,'*  can  be  made  good,  is  by  abolishing  both  the  form  of 
trial  and  the  mode  of  relief  in  one  or  the  other  of  the  two  classes  of 
actions.  When  this  is  done,  and  not  till  then,  shall  we  have  one 
homogeneous  form  of  action  for  all  cases.  Has  the  Legislature  power 
to  do  this  ?  The  Constitution  contains  the  following  provisions,  viz.  : 
'  There  shall  be  a  Supreme  Court,  having  general  jurisdiction  in  law 
and  equity. ' '  (Art.  6,  g  3.)  '  The  Legislature  shall  have  the  same  power 
to  alter  and  regelate  the  jurisdiction  and  proceedings  in  law  and  equity 
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as  they  have  heretofore  possessed. '  (§5.)  '  The  testimony  in  equity 
cases  shall  be  taken  in  like  manner  as  in  cases  at  law.'  (g  10.)  Will 
it  be  contended,  in  the  face  of  these  provisions,  that  the  lyegislature 
has  power  to  abolish  the  jurisdiction  of  the  courts,  either  at  law  or  in 
equity  ?  The  Constitution  gives  to  the  Supreme  Court  general  juris- 
diction both  in  law  and  equity.  Can  this  be  taken  away  ?  It  author- 
izes the  Legislature  to  '  alter  and  regulate  '  both  jurisdictions.  Does 
this  mean  that  it  may  abrogate  them  ? 

"  It  is,  in  my  judgment,  clear  that  the  Legislature  has  not  the  consti- 
tutional power  to  reduce  all  actions  to  one  homogeneous  form  ;  because 
it  could  only  be  done  by  abolishing  trial  by  jury,  with  its  inseparable 
accompaniment,  compensation  in  damages,  which  would  not  only  con- 
flict with  article  i,  section  2,  which  preserves  trial  by  jury,  but  would 
in  effect  subvert  all  jurisdiction  at  law,  as  all  actions  would  thereby  be 
rendered  equitable ;  or,  by  abolishing  trial  by  the  court,  with  its  appro- 
priate incident,  specific  relief,  which  would  destroy  all  equity  jurisdic- 
tion and  convert  every  suit  into  an  action  at  law. 

*  *  If  we  recur  to  the  proceedings  of  the  convention  which  framed  the 
Constitution,  all  doubts  as  to  its  true  construction  in  this  respect  will 
be  removed.  The  committee  on  the  judiciary  reported  on  the  ist  day 
of  August,  and  that  report,  section  3,  providing  for  a  Supreme  Court, 
reads  as  follows :  *  There  shall  be  a  Supreme  Court,  having  the  same 
jurisdiction  in  law  and  equity  which  the  Supreme  Court  and  Court  of 
Chancery  now  have,  subject  to  regulation  by  law.  *  On  the  tenth  day 
of  August,  a  member  moved  to  add  to  the  report  the  following :  'And 
to  the  end  that  ultimately  the  jurisdiction  of  law  and  equity  may  not 
be  separately  administered,  and  that  the  two  may  be  blended  into  one 
harmonious  system,  the  Legislature  shall  provide  by  law,  as  far  as  may; 
be,  a  common  form  of  procedure  for  remedies  arising  under  both  juris- 
dictions. '  This  proposition  was  afterward  modified  so  as  to  read : 
'  The  Legislature  shall  provide  by  law  for  a  uniform  system  of  proce- 
dure in  the  administration  of  justice  in  civil  cases,  without  regard  to 
the  distinctions  heretofore  had  between  different  forms  of  actions  and 
diflFerent  jurisdictions  in  law  and  equity.'  After  a  week's  debate  upon 
this  and  kindred  propositions,  calling  forth  most  of  the  eminent  legal 
talent  and  learning  in  the  convention,  all  the  propositions  looking  to 
a  blending  of  the  modes  of  proceeding  in  the  two  jurisdictions  were 
rejected,  and  the  section  was  adopted  as  it  now  stands  in  the  Constitu- 
tion. (Vide  Debates  in  Conv.,  Atlas  ed.,  481-582.)  Thus,  it  will  be 
seen  that  section  69  of  the  Code  is  an  attempt  to  exercise  a  power  which 
the  convention,  in  framing  the  Constitution,  expressly  refused  to  confer 
upon  the  Legislature. " 

"In  the  case  of  Parsons  v,  Bedford  et  al  (3  Pet.  433),  the  Supreme 
Court  of  the  United  States  put  a  construction  upon  that  clause  in  our 
National  Constitution  (Art.  3,82)  which  declares  :  *  That  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity  arising  under  the 
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Constitution,  the  laws  of  the  United  States,  and  treaties  made  or  which 
shall  be  made  under  their  authority, '  etc.,  taken  in  connection  with  the 
7th  amendment,  which  provides  that  *  In  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  $20,  the  right  of  trial  by  jury 
shall  be  preserved  ;  and  no  fact  once  tried  by  a  jury  shall  be  otherwise 
re-examinable  in  any  court  of  the  United  States  than  according  to  the 
rules  of  the  common  law. '  The  I^egislature  of  Louisiana  had  enacted 
*  That  when  any  cause  shall  be  submitted  to  a  jury  to  be  tried,  the  ver- 
bal evidence  shall  in  all  cases,  where  an  appeal  lies  to  the  Supreme 
Court,  if  either  party  require  it,  and  at  the  time  when  the  witnesses 
shall  be  examined,  be  taken  down  in  writing  by  the  clerk  of  the  court, 
in  order  to  be  sent  up  to  the  Supreme  Court,  to  serve  as  a  statement  of 
facts  in  case  of  appeal.  *  And  by  a  law  of  the  United  States,  passed 
the  26th  of  May,  1824,  the  mode  of  practice  pursued  in  the  courts  of 
Louisiana  is  directed  to  be  followed  in  the  courts  of  the  United  States 
in  that  State.  Upon  the  trial  of  the  cause  in  the  United  States  Dis- 
trict Court,  before  a  jury,  it  being  a  common -law  astion  to  recover  a 
debt,  the  defendant  applied  to  the  court  to  have  the  testimony  taken 
down  pursuant  to  the  statute  and  the  practice  in  that  State,  with  a  view 
to  an  appeal,  which  the  judge  refused,  upon  the  ground,  as  it  would 
seem,  that  it  was  a  common-law  action,  and  the  facts  could  not  be 
reviewed.  Upon  writ  of  error  to  the  Supreme  Court,  it  was  argued  for 
the  plaintiff  in  error  that  there  was  no  distinction  between  law  and 
equity  in  the  State  of  Louisiana  ;  and  that  if  that  distinction  was  rec- 
ognized  in  the  United  States  Court,  in  proceedings  in  that  State,  it 
would  become  necessary  to  introduce  the  forms  of  the  common  law 
there,  which  would  be  productive  of  great  inconvenience.  But  the 
court  held  that  the  distinction,  being  recognized  in  the  Constitution, 
could  not  be  abolished  by  State  legislation,  nor  disregarded  by  the 
courts.  Judge  Story  says:  'The  Constitution  has  declared,  in  the 
3d  article,  that  the  judicial  power  shall  extend  to  all  cases  in  law  and 
equity, '  etc.  '  It  is  well  known  that  in  civil  causes,  in  courts  of 
equity  and  admiralty,  juries  do  not  intervene,  and  that  courts  of  equity 
use  the  trial  by  jury  only  in  extraordinary  cases,  to  inform  the  con- 
science of  the  court.  When  therefore,  we  find  that  the  amendment 
requires  that  the  right  of  trial  by  jury  shall  be  preserved,  in  suits  at 
common  law,  the  natural  conclusion  is,  that  this  distinction  was  present 
to  the  minds  of  the  framers  of  this  amendment.  By  common  law,  they 
meant  what  the  Constitution  denominated  in  the  3d  article  "law  ";  not 
merely  suits  which  the  common  law  recognized  among  its  old  and  settled 
proceedings,  but  suits  in  which  legal  rights  were  to  be  ascertained  and  de- 
termined, in  contradistinction  to  those  where  equitable  rights  alone  were 
recognized  and  equitable  remedies  were  administered.  *  This  case  is  a 
direct  authority  to  show  what,  indeed,  is  plain  without  authority,  that 
the  Constitution,  by  conferring  jurisdiction  in  '  law  and  equity,  *  has 
not  only  recognized  the  distinction  between  them,  but  placed  that  dis- 
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tinction  beyond  the  power  of  the  Legislature  to  abolish  ;  which,  as  has 
been  shown,  it  could  only  do  by  abolishing  one  or  the  other  of  the  two 
jurisdictions." 

Influence  of  the  doctrine  elsewhere. 

The  earnestness  with  which  the  argument  against  the  constitution- 
ality of  the  provision  was  pressed  in  New  York  had  a  wide  influence. 
Eventually  the  New  York  Court  of  Appeals  and  the  courts  of  the  other 
code  states  discarded  the  doctrine,  but  not  until  it  had  produced  a 
notable  departure  from  the  general  plan  of  framing  the  codes ;  for  in 
the  earlier  codes  of  Kentucky,  Iowa,  Minnesota,  Oregon,  Nebraska, 
Arkansas,  and  Wyoming  an  attempt  was  made  to  preserve  the  formal 
distinction  in  procedure  between  actions  at  law  and  suits  in  equity 
(See  Hepburn's  Hist.  Devel.  of  Co,  PI.  gg  93,  94,  96,  100,  102,  114,  115, 
142.)  The  distinction  still  endures  in  Kentucky,  Iowa,  Oregon,  and 
Arkansas ;  but  with  the  possible  exception  of  Oregon,  its  effect,  as 
construed  by  the  courts,  appears  to  go  little  beyond  the  customary  dis- 
tribution of  cases  between  two  trial  dockets,  for  the  jury  and  for  the 
court. 

It  is  to  be  observed  however  that  the  unconstitutionality  of  an  enact- 
ment abolishing  the  historic  distinction  between  actions  at  law  and 
suits  in  equity  is  still  a  favorite  dictum  in  the  federal  courts.  Long 
after  the  contention  had  been  abandoned  in  the  code  states.  Judge  Ham- 
mond, delivering  the  opinion  in  Whittenton  Co.  v.  Memphis  Co.  (1883), 
19  Fed.  Rep.  273,  275,  thus  sums  up  the  doctrine  of  the  United  States 
Courts  on  the  point:  "In  whatever  form  the  subject  has  presented 
itself, — ^whether  as  a  matter  of  jurisdiction,  pleading,  or  practice,  as  to 
methods  of  relief,  defences,  review,  or  what  not, — ^the  supreme  and 
inferior  federal  courts  have,  with  inexorable  firmness,  insisted  upon 
preserving  the  essential  distinctions  between  law  and  equity  by  admin- 
istering them  separately,  as  required  by  the  constitution  and  laws  of 
the  United  States.  The  cases  are  far  too  numerous  for  citation  here, 
but  will  be  gathered  in  a  foot-note  for  consultation  in  support  of  this 
opinion.  They  commence  with  the  organization  of  the  courts,  and  are 
to  be  found  in  almost  eVery  volume  of  the  reported  decisions.  It  is  a 
distinction  that  inheres  in  the  system  by  virtue  of  constitutional  com- 
mands, and  it  will  be  found  upon  close  observation  that  the  federal  con- 
stitution has  protected  the  right  of  trial  by  jury  in  a  manner  that 
imposes  restrictions  upon  legislative  power  more  effectual,  perhaps, 
than  those  found  in  many  of  the  state  constitutions.  It  necessarily 
results  from  the  requirement  that,  in  all  controversies  of  legal  cogniz- 
ance, there  shall  be  preserved  a  right  of  trial  by  jur>',  and  that  no  fact 
so  tried  shall  be  re-examined  in  any  court  otherwise  than  according  to 
the  rules  of  the  common  law,  that  the  original  trial  shall  be  likewise 
according  to  those  rules  in  all  essential  and  substantial  particulars. 
Merely  taking  the  verdict  of  12  men,  no  matter  how,  is  not,  in  the 
sense  of  our  federal  constitution,  a  trial  by  jury  ;  and  it  is  impractica- 


LEROY   V,    MARSHAI^L.  31 

ble,  as  well  as  impossible,  to  conduct  the  original  trial  according  to 
rules  unknown  to  the  common  law,  and  in  subversion  of  them,  and 
then,  on  re-examination  by  writ  of  error  in  an  appellate  jurisdiction,  or, 
it  may  be,  on  motion  for  new  trial,  or  otherwise,  in  the  tribunal  of  first 
instance,  to  obey  this  mandate  of  the  constitution,  and  conduct  those 
proceedings  '  according  to  the  rules  of  the  common  law  '.  Const.  U.  S. 
Amend.  7.  The  whole  proceeding,  from  beginning  to  end,  must  be,  ex^ 
necessitate  m\  a  common-law  proceeding ;  not  necessarily  according  to 
the  precise  forms  of  the  common -law, — ^reformation  in  procedure  being 
open  to  legislation, — ^but  always  there  must  be  a  trial  substantially 
according  to  the  course  of  the  common  law. 

"Now,  this  consideration  alone  has  convinced  me,  aside  from  all 
others,  that  when  parties  bring  their  *  suits  at  common  law  *  from  a  state 
court  of  equity,  where,  by  state  legislation,  they  have  been  permitted 
to  conduct  them  under  the  forms  of  procedure  known  to  those  courts  in 
ancient  times,  into  this  court,  they  must,  in  the  nature  of  the  case,  by 
repleading,  convert  their  *  bills, '  exhibits,  disclaimers,  pro  confessos, 
answers,  cross-bills,  pleas,  replications,  petitions,  affidavits,  7»n7/5,  and 
the  like  into  declarations  and  pleas  according  to  the  forms  for  trials  of 
suits  at  common  law  prevailing,  not  only  in  this  court,  but  as  well  in 
the  law  courts  of  the  state  of  Tennessee.  Even  in  the  state  court  of 
equity,  from  which  this  suit  comes,  when  a  jury  is  demanded,  as  it  may 
be,  the  trial  is  not  on  the  bill,  answer,  etc.,  but,  by  statute,  the  parties 
are  required  to  make  up  their  issues  in  a  separate  writing  for  the  jury, 
which  is,  in  effect,  what  we  require  them  to  do  here  by  repleading. 
Manifestly,  that  method  of  sifting  out  the  issues  to  be  tried  is  not  open 
to  this  court,  and  it  can  only  be  accomplished  by  repleading. 

"  It  matters  not  that  this  may  result  in  two  or  more  separate  suits, 
with  some  at  law  and  some  in  equity.  This  comes  from  state  legisla- 
tion allowing  the  parties  to  litigate  their  several  controversies  in  one 
suit,  a  method  forbidden  to  this  court,  which  must  administer  law  and 
equity  separately.  If  the  parties  deem  this  an  advantage  they  should 
remain  in  the  state  court  where  it  can  be  done.  Nor  is  it  practicable  to 
have  a  different  rule  for  a  suit  which  is  removed  when  the  *  bill '  only 
has  been  filed,  from  one  which  is  brought  here  at  some  later  stage.  It 
would  be  a  hybrid  proceeding,  producing  confusion,  if  not  disadvant- 
age, to  the  defendant,  to  allow  the  plaintiff  to  use  an  elaborate  and 
voluminous  '  bill '  as  the  vehicle  for  his  case  and  confine  the  defendant 
to  the  simple  form  of  a  plea  at  law. " 
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WRIGHT  V,  HOOKER. 
Court  op  Appeals  op  New  York,  April,  1854. 

[10  N.  Y.  15.] 

On  April  16,  1849,  Benjamin  Isaacs  &  Co.,  of  Oswego,  New  York, 
entered  with  an  agreement  with  James  H.  Hooker,  of  Troy,  New  York* 
for  running  a  line  of  boats  upon  the  Erie  and  Oswego  Canals,  during 
the  navigable  season  of  1849.  No  general  partnership  name  being 
adopted,  the  business  of  the  concern  was  done  at  Oswego  in  the  name 
of  B.  Isaacs  &  Co.,  and  at  Troy  in  the  name  of  James  H.  Hooker. 

In  August,  1849,  ^-  IssLacs  &  Co.  drew  upon  Hooker  a  bill  in  the 
following  terms : 

$1000.  OswBGO,  7th  August.  1849. 

"Thirty  days  after  date  please  pay  to  the  order  of  B.  Isaacs  &  Co.,   one 
thousand  dollars,  value  received,  and  charge  the  same  to  the  account  of  ch'gs. 
"To  James  H.  Hooker,  Troy,  N.  Y. "  "  B.  Isaacs  &  Co. " 

This  bill  was  endorsed  by  the  payees  and  discounted  by  the  plaintiff. 
B.  Isaacs  &  Co.  received  the  avails,  with  which  they  purchased  com  on 
account  of  the  partnership,  which  was  forwarded  to  and  received  and 
sold  by  Hooker,  who  refused,  however,  to  accept  the  bill.  The  plain- 
tiff brought  this  action  in  March,  1850,  against  the  Isaacs  and  Hooker 
jointly,  to  recover  the  amount  of  the  bill  or  the  money  advanced  upon 
it.  There  were  special  counts  stating  the  foregoing  facts,  but  not 
directly  charging  Hooker  as  a  drawer  of  the  bill,  and  also  counts  for 
money  lent  by  the  plaintiff  to  the  defendants.  Hooker  alone  defended  ; 
and  the  cause  was  brought  to  trial  at  the  Oswego  circuit  in  June,  1850, 
before  Mr.  Justice  Allen,  a  jury  being  waived.  The  judge  held  that 
Hooker  was  ** liable  as  drawer  upon  the  bill  in  suit,"  and  on  that 
ground  gave  judgment  for  the  plaintiff  for  the  whole  amount  of  it.  The 
supreme  court  in  the  fifth  district  affirmed  this  judgment  at  general 
term,  Pratt,  J.,  delivering  the  opinion,  in  which  it  was  held  that  the 
circuit  judge  erred  in  the  ground  upon  which  his  judgment  was  based, 
but  that  the  defendant  was  liable  for  money  lent.  Hooker  appealed  to 
this  court,  and  the  cause  was  argued  here  by, 

H.  P,  Hunt,  for  the  appellant,  and 

George  F,  Comstock^  for  the  respondent.  * 

Edwards,  J.  "It  is  contended,  however,  that  there  is  not  sufficient 
stated  in  the  complaint  to  authorize  the  court  to  hold  the  defendant 
Hooker  liable  as  one  of  the  drawers  of  the  bill.  The  Code  of  Procedure 
requires  that  the  complaint  shall  contain  a  statement  of  the  facts  con- 

1  The  statement  of  the  case  has  been  abridged. 

tPart  of  the  opinion  discussing  the  business  relations  between  Hooker  and  Isaacs  &  Co.,  as 
shown  in  the  bill  of  exceptions,  is  omitted. 
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Btituting  the  cause  of  action.  In  this  case  it  is  stated  that  all  the 
defendants  were  purchasers ;  that  Isaacs  &  Co.  conducted  the  business 
of  the  partnership  at  Oswego  in  their  names ;  that  as  parties  they 
bought  a  large  quantity  of  corn  for  the  benefit  of  the  firm,  and  drew  a 
drafl  upon  Hooker,  in  the  name  of  Isaacs  &  Co.,  for  the  firm,  which  the 
plaintifif  discounted,  and  that  Hooker  received  the  com  purchased  by 
means  of  the  discount,  and  that  it  was  sold  and  disposed  of  by  him.  I 
think  that  these  allegations  are  sufficient  to  sustain  the  judgment  of 
the  court  that  Hooker  became  liable  as  one  of  the  drawers  of  the  bill  in 
suit.  It  is  true  that  it  would  appear  that  the  person  who  drew  the 
complaint  contemplated  that  Hooker  would  be  held  liable  in  some  other 
capacity.  But  that  is  immaterial.  The  very  object  of  the  new  system 
of  pleading  was  to  enable  the  court  to  give  judgment  according  to  the 
facts  stated  and  proved,  without  reference  to  the  form  used  or  to  the 
legal  conclusions  adopted  by  the  pleader.* 

The  judgment  should  be  affirmed. 
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Court  of  Appeals  of  New  York,  December,  1854. 

[12  N.    Y.  156.] 

The  action  was  commenced  in  the  New-York  superior  court,  on  the 
26th  of  September,  1850.  The  complaint  was  upon  a  judgment  for 
(612.93,  recovered  in  that  court  in  April,  1846,  in  favor  of  one  Olney 
against  Pearce,  the  defendant  in  this  suit,   alleging  an   assignment 

1  As  bearing  on  the  change  in  this  from  the  older  system  of  pleading  see  the  remarks  of 
Edmonds  J.  in  Dollner  v,  Gibson,  (1850),  3  Code  Rep.  (N.  Y.)  153 ;  "One  principle  that  lay 
at  the  foundation  of  our  [common  law]  system  of  pleading— and  the  system  was  as  admira- 
ble for  its  perfection  as  it  was  venerable  for  its  age— was,  that  it  was  the  legal  effect  of  facts, 
and  not  the  facts  themselves,  which  were  to  be  pleaded.  The  pleader  did  not  set  out  aU  the 
circumstances  by  i^ich  he  expected  to  establish  his  claim— all  his  f^robative  facts,  as  they 
have  not  inaptly  been  termed,  but  only  the  legal  conclusion  which  was  properly  deducible 
from  them. 

For  instance— a  man  lent  his  horse  to  one  who  refused  to  return  him  on  demand.  If  the 
owner  sought  to  recover  him  back  specifically  in  replevin,  he  would  plead  merely  that  the 
borrower  wrongfully  detained  his  horse.  If  he  sought  to  recover  damages  in  trover,  he 
would  plead  that  he  lost  his  horse  and  the  borrower  had  found  him,  and  had  appropriated 
him  to  his  own  use ;  and  if  he  sought  to  recover  the  value  of  his  horse  in  assumpsit,  he 
would  plead  that  he  had  sold  and  delivered  him. 

So  in  an  action  against  an  endorser  of  a  promissory  note,  who  had  waived  protest,  the 
pleader  would  not  set  out  the  waiver,  but  he  would  plead  a  protest,  for  such  was  the  legal 
effect  of  'the  waiver. 

So  also  on  a  sale  and  delivery  of  goods,  even  where  there  was  no  express  promise  to  pay 
for  them,  a  promise  was  also  always  pleaded,  for  that  was  the  very  foundation  of  the  action, 
and  was  the  legal  effect  of  the  fact  of  a  sale,  and  the  sale  and  delivery  were  pleaded  merely 
as  the  consideration  of  the  promise. 

So,  too,  where  a  man  did  an  act  by  another  as  his  agent,  the  act  was  always  pleaded  as 
the  act  of  the  principal  himself,  for  such  was  the  legal  effect  of  what  was  actually  done. 
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thereof  from  Olney  to  Dobson,  the  plaintiff,  just  previous  to  the  com- 
mencement of  the  action. 

The  defendant  by  his  answer  alleged  that  the  judgment  was  entered 
in  a  suit  commenced  against  him,  in  favor  of  Olney,  by  the  service  of 
a  capias  upon  him  in  February,*  1846,  when  he  was  casually  in  New- 
York,  he  then  and  ever  after  having  been  a  resident  of  Connecticut ; 
that  Olney  had  no  just  or  legal  demand  against  him,  when  the  capias 
was  served,  and  that  he  was  induced  by  fraudulent  representations  and 
assurances  of  Olney,  made  to  him  after  the  capias  was  served,  and  upon 
which  he  relied,  to  the  effect  that  no  further  proceedings  would  betaken 
in  the  suit,  not  to  appear  therein ;  and  that  afterwards  Olney  fraudu- 
lently and  without  the  knowledge  of  the  defendant  procured  the 
judgment  mentioned  in  the  complaint  to  be  entered  in  the  suit  upon  a 
false  and  unfounded  claim,  and  known  so  to  be  by  Olney  at  the  time ; 
that  in  1848  Olney  commenced  an  action  of  debt  on  the  judgment, 
against  the  defendant,  in  the  superior  court  of  the  State  of  Connecticut. 
Thereupon  the  defendant  commenced  a  suit  in  chancery  against  Olney, 
before  the  same  court  in  Connecticut,  alleging  that  the  judgment  was 
procured  to  be  entered  by  fraud  on  the  part  of  Olney,  and  praying  the 
court  to  perpetually  enjoin  him  from  further  prosecuting  it.  Olney 
appeared  in  and  defended  the  chancery  suit  by  attorney ;  and  on  the 
loth  of  September,  1850,  a  decree  was  made  therein,  declaring  the  judg- 
ment fraudulent  and  perpetually  enjoining  Olney  from  further  prose- 
cuting the  action  upon  it ;  that  in  submission  to  this  decree  the  action 
upon  the  judgment  in  the  superior  court  of  Connecticut  was  discon- 
tinued ;  and  that  the  pretended  assignment  to  plaintiff  was  made  after 
the  decree  and  with  full  knowledge  of  it  and  of  the  fraud  in  procuring 
the  judgment.  The  plaintiff  replied,  denying  the  allegations  in  the 
answer. 

This  suit  was  tried  first  in  185 1,  when  a  verdict  was  rendered  in  favor 
of  the  plaintiff;  this  was  set  aside  and  a  new  trial  ordered.* 

On  a  second  trial,  in  1853,  the  court  directed  the  complaint  to  be 
dismissed ;  this  was  set  aside  and  a  third  trial  ordered.  The  third  trial 
was  had  before  Justice  Duer  and  a  jury,  in  1853.  On  this  trial  the 
plaintiff  proved  the  judgment  described  in  the  complaint,  and  the 
assignment  thereof  by  Olney  to  the  plaintiff,  on  the  i  ith  of  September, 
1850,  and  rested. 

The  defendant  offered  in  evidence  a  duly  authenticated  copy  of  the 
record  of  the  proceedings  in  the  suit  in  chancery  in  the  superior  court 
of  Connecticut,  mentioned  in  the  answer.  The  counsel  for  the  plaintiff 
objected  to  it  as  evidence ;  the  objection  was  overruled  and  the  same 
received  and  read  in  evidence,  and  plaintifPs  counsel  excepted.  From 
this  record  it  appeared  that  Pearce  commenced  a  suit  in  chancery 
against  Olney  in  the  superior  court  of  Connecticut,  in  1849.  and  in  the 
bill  or  petition  for  relief  he  stated  the  entry  of  the  judgment  against 

1  See  I  Duer,  142. 
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him  in  the  superior  court  of  New  York,  and  alleged  that  there  was 
no  just  or  legal  demand  against  him  in  the  suit  in  which  it  was 
entered,  that  he  was  prevented  from  appearing  in  that  suit  by  the  fraud- 
ulent representations  and  assurances  of  Olney,  detailing  them,  and 
that  the  judgment  was  procured  to  be  entered  by  fraud  on  the  part  of 
Olney  ;  that  Olney  had  commenced  an  action  of  debt  against  him  on  the 
judgment  in  the  superior  court  of  Connecticut,  which  was  pending; 
and  prayed  relief.  Olney  appeared  in  and  defended  the  chancery  suit, 
by  George  Perkins,  Esq.,  an  attorney.  It  was  referred  to  a  committee 
to  hear  evidence  and  report  the  facts.  At  the  March  term  of  the  court, 
in  1850,  the  cause  was  heard  on  the  report  of  the  committee  and  objec- 
tions made  thereto  by  the  counsel  of  Olney,  and  thereupon  the  court 
at  that  term  found,  from  the  facts  stated  in  the  report  of  the  committee, 
that  the  material  allegations  in  the  bill  were  true ;  and  afterwards,  at  a 
term  of  the  court  held  on  the  second  Tuesday  of  September,  1850,  a 
decree  was  made  by  which  the  material  facts  stated  in  the  bill  were 
declared  to  be  true,  and  Olney  was  enjoined  from  prosecuting  his  action 
of  debt  upon  the  judgment  under  a  penalty  of  one  thousand  dollars, 
and  adjudged  to  pay  the  costs  of  the  chancery  suit. 

The  counsel  for  the  defendant  read  in  evidence  a  duly  authenticated 
copy  of  the  record  of  the  proceedings  in  the  action  of  debt  on  the  judg- 
ment rendered  in  the  New  York  superior  court,  commenced  by  Olney 
in  the  superior  court  of  Connecticut.  To  the  admission  of  this  record 
in  evidence  the  counsel  for  the  plaintiff  duly  objected  ;  the  objection 
was  overruled  and  he  excepted.  By  this  record  it  appeared  that  the 
action  was  commenced  in  November,  1848,  and  prosecuted  by  George 
Perkins,  Esq.,  as  attorney  for  Olney  ;  that  Pearce  appeared  therein, 
and  that  on  the  8th  of  April,  1850,  the  suit  was  discontinued  with  the 
leave  of  the  court.  The  counsel  for  the  defendant  further  proved  that 
the  judgment  mentioned  in  the  records  of  the  proceedings  in  the  suit 
at  law,  and  the  chancery  suit  prosecuted  in  the  superior  court  of  Connec- 
ticut, was  the  same  judgment  mentioned  in  the  complaint  herein ;  and 
that  the  suit  at  law  as  discontinued  after  the  committee  appointed  in  the 
chancery  suit  had  reported  the  facts  to  the  court  and  notice  thereof  had 
been  served  on  the  attorney  of  Olney.  It  was  further  proved  that  the 
assignment  to  the  plaintiff  was  after  the  final  decree  in  the  chancery 
suit  had  been  made,  and  after  notice  of  it  to  Olney  and  the  plaintiff. 
The  justice  before  whom  the  cause  was  tried  instructed  the  jury  that 
the  record  of  the  proceedings,  finding  and  decree  of  the  superior  court 
of  Connecticut  in  the  chancery  suit,  was  conclusive  evidence  against 
the  plaintiff  to  sustain  the  allegations  in  the  defendant's  answer,  if  the 
jury  found  that  Olney  appeared  in  that  suit  by  an  attorney  who  was 
authorized  by  him  to  do  so ;  that  if  the  jury  did  not  so  find,  then  this 
record  did  not  affect  the  plaintiff.  The  counsel  for  the  plaintiff  excepted 
to  such  instructions.    The  jury  rendered  a  verdict  in  favor  of  the  defend- 
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ant.  The  judgment  rendered  on  this  verdict  was  affirmed  at  a  general 
term  of  the  superior  court.     The  plainti£f  appealed  to  this  court. 

E, '  Terry,  for  the  appellant. 

Asa  Childy  for  the  respondent. 

W.  F.  Ai,i*EN,  J. — A  judgment  rendered  by  a  court  of  competent 
jurisdiction  can  not  be  impeached  collaterally  for  error  or  irregularity, 
but  is  conclusive  until  set  aside  or  reversed  by  the  same  court  or  some 
other  court  having  appellate  jurisdiction.'  The  jurisdiction  of  the 
court  in  which  a  judgment  has  been  recovered  is,  however,  always  open 
to  inquiry  ;  and  if  it  has  exceeded  its  jurisdiction,  or  has  not  acquired 
jurisdiction  of  the  parties  by  the  due  service  of  process  or  by  a  volun- 
tary appearance,  the  proceedings  are  coram  nonjudice  and  the  judgment 
void.  The  want  of  jurisdiction  has  always  been  held  to  be  a  valid 
defence  to  an  action  upon  the  judgment,  and  a  good  answer  to  it  when 
set  up  for  any  purpose. 

So,  fraud  and  imposition  invalidate  a  judgment,  as  they  do  all  acts ; 
and  it  is  not  without  semblance  of  authority  that  it  has  been  suggested 
that  at  law  the  fraud  may  be  alleged,  whenever  the  party  seeks  to  avail 
himself  of  the  results  of  his  own  fraudulent  conduct  by  setting  up  the 
judgment,  the  fruit  of  his  fraud.'  But  whether  this  be  so  or  not,  it  is 
unquestionable  that  a  court  of  chancery  has  power  to  g^ant  relief 
against  judgments  when  obtained  by  fraud.  Any  fact  which  clearly 
proves  it  to  be  against  the  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  avail  himself  at  law,  but  was  pre- 
vented by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  interference  by  a  court  of  equity.' 

Under  our  present  judiciary  system,  the  functions  of  the  courts  of 
common  law  and  of  chancery  are  united  in  the  same  court,  and  the  dis- 
tinctions between  actions  at  law  and  suits  in  equity,  and  the  forms  of 
all  such  actions  and  suits,  are  abolished,  and  the  defendant  may  set 
forth  by  answer  as  many  defences  as  he  may  have,  whether  they  be 
such  as  have  been  heretofore  denominated  legal  or  equitable,  or  both.^ 
The  Code  also  authorizes  affirmative  relief  to  be  given  to  a  defendant 
in  an  action  by  the  judgment.'  The  intent  of  the  legislature  is  very 
clear,  that  all  controversies  respecting  the  subject  matter  of  the  litiga- 
tion should  be  determined  in  one  action,  and  the  provisions  are  adapted 
to  g^ve  effect  to  that  intent.  Whether,  therefore,  fraud  or  imposition  in 
the  recovery  of  a  judgment  could  heretofore  have  been  alleged  against 
it  collaterally  at  law  or  not,  it  may  now  be  set  up  as  an  equitable 
defence  to  defeat  a  recovery  upon  it.     Under  the  head  of  equitable 

1  Smith  V.  I«ewia,  3  J.  R.,  157 ;  Homer  v.  Field,  i  Pick.,  435. 

S  See  per  Thompson,  C.  J.,  in  Borden  v.  Fitch,  15  J.  R.,  121,  and  cases  cited. 

s  Reigal  V.  Wood,  i  J.  C.  R.,  403 ;  McDonald  v.  Neilson,  a  Cow.  Rep.,  139 ;  Duncan  v.  t,yoa, 
3j.C.  R.,  351 ;  Marine  Ins.  Co.  of  Alexandria  v,  Hodgson,  6  Cranch,  ao6 ;  Shottenkirk  v. 
Wheeler,  3  J.  C.  R.,  275. 

4Code,  2269,150. 

»  2  274- 
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defences  are  included  all  matters  which  would  before  have  authorized 
an  application  to  the  court  of  chancery  for  relief  against  a  legal  liabil- 
ity, but  which,  at  law  could  not  have  been  pleaded  in  bar.  The  facts 
alleged  by  way  of  defence  in  this  action  would  have  been  good  cause 
for  relief  against  the  judgment  in  a  court  of  chancery ;  and  under  our 
present  system  are,  therefore,  proper  matters  of  defence ;  and  there  was 
no  necessity  or  propriety  for  a  resort  to  a  separate  action  to  vacate  the 
judgment.  In  Connecticut,  although  law  and  equity  are  administered 
by  the  same  judges,  still  the  distinction  between  these  systems  is  pre- 
served, and  justice  is  administered  under  the  head  of  common  law  and 
chancery  jurisdiction  by  distinct  and  appropriate  forms  of  procedure ; 
and  hence,  as  it  was  at  least  doubtful  whether  at  law  the  fraud  alleged 
would  bar  a  recovery  upon  the  judgment,  a  resort  to  the  chancery 
powers  of  the  court  of  that  state  was  proper  if  not  necessary. 

The  right  of  the  plaintiff  in  the  judgment  was  a  personal  right  and 
followed  his  person  ;  and,  aside  from  the  fact  that  he  had  resorted  to 
the  courts  of  Connecticut  to  enforce  his  claim  under  the  judgment,  the 
courts  of  that  state,  having  obtained  jurisdiction  of  his  person  by  the 
due  service  of  process  within  the  state,  had  full  power  to  pronounce 
upon  the  rights  of  the  parties  in  respect  to  the  judgment  and  to  decree 
concerning  it.  It  necessarily  follows  that  the  decree  of  the  superior 
court  of  Connecticut,  sitting  as  a  court  of  chancery,  directly  upon  the 
question  of  fraud,  is  conclusive  upon  the  parties  to  that  litigation  and 
all  persons  claiming  under  them  with  notice  of  the  adjudication.  The 
judgment  of  a  court  of  competent  jurisdiction  upon  a  point  litigated 
between  the  parties,  is  conclusive  in  all  subsequent  controversies  where 
the  same  point  comes  again  in  question  between  the  same  parties.* 

In  the  State  of  Connecticut,  it  is  quite  clear  the  question  of  fraud 
would  not  be  an  open  question  between  the  parties,  but  would  be  con- 
sidered entirely  settled  by  the  decree  of  the  coufrt  of  that  state  ;  and  as 
full  faith  and  credit  are  to  be  given  by  each  state  to  the  judicial  pro- 
ceeding of  every  other  state,  that  is,  the  same  credit,  validity,  and  effect 
as  they  would  have  in  the  state  in  which  they  were  had,  the  parties 
are  concluded  in  the  courts  of  this  state  by  the  judgment  of  the  court 
in  Connecticut  upon  the  question  in  issue.'  The  decree  of  the  court  of 
chancery  of  the  State  of  Connecticut  as  an  operative  decree,  so  far  as  it 
enjoined  and  restrained  the  parties,  had  and  has  no  extra-territorial 
efficacy,  as  an  injunction  does  not  affect  the  courts  of  this  state  ;  but 
the  judgment  of  the  court  upon  the  matters  litigated  is  conclusive  upon 
the  parties  everywhere  and  in  every  forum  where  the  same  matters  are 
drawn  in  question.  It  is  not  the  particular  relief  which  was  granted 
which  affects  the  parties  litigating  in  the  courts  of  this  state ;  but  it  is 
the  adjudication  and  determination  of  the  facts  by  that  court,  the  final 
decision  that  the  judgment  was  procured  by  fraud,  which  is  operative 

1  White  V.  Coatsworth,  2  Scld.,  137 ;  Bmbary  v.  Conner,  3  Comst.,  522. 
S  Hampton  v,  McConnell,  3  Wheat.,  234. 
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here  and  necessarily  prevents  the  plaintiff  from  asserting  any  claim 
under  it.  The  court  acquired  jurisdiction  of  the  parties  by  the  com- 
mencement of  the  action,  and  the  service  of  the  process  upon  the  defend- 
ant therein,  and  his  appearance  by  an  authorized  attorney ;  and  the 
withdrawal  of  the  action  of  debt  upon  the  judgment  did  not  deprive  it 
of  jurisdiction  thus  acquired. 
The  judgment  of  the  superior  court  must  be  affirmed  with  costs. ^ 


PHII.UPS  V,  GORHAM. 
Court  of  Appeals  of  New  York,  June,  1858. 

[17  N,  y.  270.] 

Appeal  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff 
in  an  action  to  recover  the  possession  of  certain  land,  and  also  granting 
relief  to  the  plaintiff  on  the  ground  of  fraud  and  undue  influence  against 
a  deed  under  which  the  defendant  claimed  title. 

B,  F.  Rexford,  for  appellant. 

Albert  N.  Sheldon,  for  respondent. 

Johnson,  Ch.  J.  In  this  case  the  question  arises  whether,  in  an 
action  to  recover  specific  real  property,  the  plaintiff  may  attack  a  deed 
under  which  the  defendant  claims  title  as  well  upon  grounds  which, 
under  the  former  divided  jurisdictions  of  law  and  equity,  were  cogniz- 
able at  law  as  upon  grounds  which  were  properly  cognizable  in  the 
Court  of  Chancery.  It  is  contended  that  the  Legislature  does  not,  under 
the  Constitution  of  1846,  possess  the  power  to  authorize  such  a  case  to 
be  determined  in  a  single  suit.  The  provisions  relied  upon  are  sections 
3  and  10  of  article  6,  the  first  of  which  is :  **  There  shall  be  a  Supreme 
Court  having  general  jurisdiction  in  law  and  equity;"  and  the  other 
is :  "  The  testimony  in  equity  cases  shall  be  taken  in  like  manner  as 
in  cases  at  law."  The  argument  based  upon  these  provisions  is,  that 
distinct  jurisdictions  at  law  and  equity  are  recognized,  and  that  this 

1  Johnson,  J.,  delivered  a  concurring  opinion,  and  remarked:  **  Giving  to  the  plaintiff's 
objection  to  the  admission  of  the  record  the  broadest  effect,  the  first  question  is  whether 
the  defence  set  up  by  the  answer  was  available.  That  defence  is,  in  substance,  that  the 
judgment  sued  upon  was  fraudulently  entered  up  after  assurances,  on  behalf  of  the  plaintiff 
in  that  suit  to  the  defendant,  that  no  further  proceedings  should  be  taken  in  it  without 
notice  to  him,  whereby  he  was  induced  not  to  take  steps  to  interpose  a  defence,  which  in 
point  of  fact  he  could  successfully  have  maintained. 

"Relief  against  such  a  judgment,  upon  these  facts,  would  have  been  within  the  power  of 
a  court  of  equity  in  this  state,  upon  a  bill  for  that  purpose."  a  Story's  Bq.  Jur.,  \%  887,  896; 
Huggins  V,  King,  3  Barb.,  616. 

The  Code,  I  69,  having  abolished  the  distinction  between  actions  at  law,  and  suits  in 
equity,  and  the  forms  of  all  such  actions  as  theretofore  existed,  an  equitable  defence  to  a 
civil  action  is  now  as  available  as  a  legal  defence.  The  question  now  is,  ought  the  plaintiff 
to  recover;  and  anything  which  shows  that  he  ought  not  is  available  to  the  defendant, 
whether  it  was  formerly  of  equitable  or  legal  cognisance. 
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recognition  imposes  upon  the  power  of  the  Legislature  the  restriction  to 
preserve  distinct  methods  or  enforcing  legal  and  equitable  rights.  The 
language  of  the  provisions  does  not,  as  it  seems  to  me,  either  directly 
or  by  any  implication,  lead  to  the  result  contended  for.  The  supreme 
original  civil  jurisdiction  at  law,  was,  under  the  preceding  Constitution, 
in  the  Supreme  Court ;  the  equitable  jurisdiction  was  in  the  Court  of 
Chancery.  The  new  Constitution  conferred  the  whole  jurisdiction  upon 
a  single  court.  The  subject  to  be  acted  upon  was  the  vesting  of  judi- 
cial authority,  not  the  regelating  of  judicial  procedure.  This  judicial 
authority  had  existed  in  two  distinct  branches  and  both  are  named  with 
the  purpose  of  conferring  both  upon  the  new  Supreme  Court.  The  5th 
section  of  the  same  article  likewise  shows  that  the  Legislature  were  to 
possess  this  power.  It  declares  that  the  Legislature  shall  have  the 
same  power  to  alter  and  regulate  the  jurisdiction  and  proceedings  in 
law  and  equity  as  they  have  heretofore  possessed.  The  former  Consti- 
tution contained  two  clauses  limiting  the  legislative  power  on  this 
subject ;  one  was,  that  no  new  courts  should  be  created  not  proceeding 
according  to  the  course  of  the  common  law,  except  the  equity  courts 
authorized  in  the  Constitution  ;  the  other  was,  that  trial  by  jury,  in  all 
cases  in  which  it  had  been  heretofore  used,  should  remain  inviolate. 
The  latter  of  these  provisions  is  contained  in  the  present  Constitution 
and  does  take  away  the  power  of  the  Legislature  to  prescribe  any  other 
than  a  jury  trial  in  cases  in  which  that  mode  of  trial  was  used  at  the 
period  to  which  the  Constitution  refers.  But  there  was  nothing  in 
either  Constitution  which  prevented  the  Legislature  from  imposing  the 
necessity  of  the  jury  trial  in  all  cases.  Nor  is  there  any  doubt  that 
under  the  former  Constitution  the  procedure  in  equity  could  have  been 
brought  to  a  conformity  with  the  proceedings  in  the  law  courts.  The 
Legislature  might  at  any  time  have  changed  the  subpoena  to  answer 
into  a  writ  upon  the  case,  the  bill  into  a  declaration,  the  answer  into  a 
plea  in  bar,  and  have  compelled  a  trial  by  jury  in  all  cases.  The  ques- 
tion is  not  whether  such  a  change  would  have  been  wise,  having  regard 
to  the  great  degree  of  ease  and  certainty  in  procedure  which  had  been 
attained  by  the  experience  of  many  years,  and  to  the  difficulty  of  sub- 
stituting a  new  and  untried  practice,  but  it  is  only  one  of  power,  and 
upon  that  question  no  doubt  could  have  existed.  - 

The  provision  as  to  the  taking  of  testimony  is,  in  substance,  only 
that  a  single  method  of  taking  testimony  should  exist.  Examiners  in 
Chancery,  and  the  old  method  of  taking  testimony  before  them,  were 
to  be  abolished,  and  one  mode  was  thereafter  to  exist  in  both  classes  of 
cases.  This  being  plainly  the  purpose  of  the  provision,  and  the  sub- 
ject which  the  Constitution  had  in  view  in  the  section  in  question,  it 
would  comport  with  no  just  rules  of  construction  to  found  upon  the 
terms  selected  to  express  that  purpose — ^they  being  those  which  the 
former  practice  had  rendered  perfectly  familiar  and,  therefore,  appro- 
priate— an  implication  so  important  as  that  equity  cases  and  law  cases 
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were  always  to  be  preserved  distinct  from  each  other  and  were  not  to  be 
administered  in  a  single  suit. 

If  the  Constitution  has  not  deprived  the  Legislature  of  the  power,  and 
clearly,  as  I  think,-  it  has  not,  the  next  question  is  whether  the  code  of 
procedure  authorizes  a  suit  for  both  legal  and  equitable  relief.  The 
recital  which  precedes  the  detailed  provisions  of  the  code  declares  it  to 
be  expedient  '*that  the  distinction  between  legal  and  equitable  reme- 
dies should  no  longer  continue,  and  that  a  uniform  course  of  proceed- 
ing, in  all  cases,  should  be  established."  Following  up  this  recital, 
section  62  enacts  that  "the  distinction  between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  all  such  actions  and  suits  heretofore  exist- 
ing, are  abolished ;  and  there  shall  be  in  this  state  hereafter  but  one 
form  of  action,  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  of  private  wrongs,  which  shall  be  denominated  a  civil 
action."  If  no  further  provisions  were  contained  in  the  code  bearing 
upon  the  question  it  would  be  difficult  to  arrive  at  the  conclusion  that 
one  who  attempted  to  recover  a  piece  of  land  of  another,  on  an  equit- 
able and  also  on  a  legal  ground,  n^ust  bring  a  separate  action  to  set  up 
each  ground  of  recovery.  But  the  further  provisions  bearing  upon  the 
subject  leave  no  room  to  contend  that  such  is  the  law.  So  far  as  sub- 
stance is  concerned,  a  complaint  needs  only  to  contain  facts  constituting 
a  cause  of  action,  recognizing  no  distinction  of  causes  of  action  into 
legal  or  equitable.*  Among  the  causes  of  demurrer,  the  5th  only  can 
have  reference  to  a  defect  of  the  nature  of  that  alleged  to  exist  in  this 
case  "that  several  causes  of  action  have  been  improperly  united"' 
though  that  refers  as  I  think  to  causes  of  action  for  separate  things 
and  not  to  claims  to  a  single  thing  on  legal  and  also  on  equitable 
grounds.  But  even  if  separate  things  were  claimed  in  the  same  suit, 
one  on  legal  and  another  on  equitable  grounds,  it  would  create  no  objec- 
tion to  the  joinder ;  for  section  167  expressly  provides  that  the  plaintiff 
may  unite  in  the  same  complaint  several  causes  of  action,  whether  they 
be  such  as  have  been  heretofore  denominated  legal  or  equitable  or  both 
where  they  arise  out  of: 

I.  The  same  transaction  or  transactions  connected  with  the  same 
subject  of  action  ;  or : 

5.  Claims  to  recover  real  property,  with  or  without  damages,  and 
rents  and  profits. 

Eithep  of  these  subdivisions  is  broad  enough  for  this  case.  The  same 
policy  is  embodied  in  section  150,  which  provided  that  the  defendant 
may  set  forth  by  answer  as  many  defences  and  counter  claims  as  he  may 
have ;  whether  they  be  such  as  have  heretofore  been  denominated  legal 
or  equitable  or  both.  Indeed  the  principle  has  been  settled  in  this 
court  that  an  equitable  defence  could  be  interposed  to  a  legal  claim^ 
and  all  the  inconvenience  which  is  alleged  as  an  argument  against  al- 
lowing legal  and  equitable  grounds  of  claims  to  be  united  in  a  complaint, 

i  9  142.  '|i44-  3  Dobson  v.  Pearce,  i3  N.  Y.,  156;  Craiy  v.  Goodman,  id.  266. 
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equally  exists  against  allowing  an  equitable  answer  to  a  legal  claim. 
In  truth  the  plain  answer  to  both  objections  is,  that  the  law  so  wills  it ; 
and  we  are  bound  to  believe,  at  least  to  hope,  that  the  inconvenience 
will  not  prove  in  practice  to  bfe  so  great  as  has  been  anticipated.  It  is 
objected  that  one  ground  of  claim  is  triable  by  jury  and  the  other  by 
the  court ;  but  all  cases  may  legally  be  tried  by  a  jury,  so  that  this 
creates  no  insuperable  difficulty. 

If  these  views  are  correct,  then  the  objection  is  reduced  to  one  of 
mere  variance,  and  within  the  settled  rules  on  that  subject  created  no 
bar  to  a  recovery.  The  ground  was  clearly  understood,  no  one  was  sur- 
prised or  misled,  the  parties  went  to  trial  prepared  to  try,  and  did  try, 
the  very  question  on  which  their  rights  depended.  If  there  was  any 
defect  of  parties,  or  if  the  defendant  was  entitled  to  any  restitution,  he 
should  have  presented  his  claim  at  the  trial  and  it  would  then  have 
been,  as  we  must  presume,  properly  disposed  of. 

The  judgment  should  be  affirmed.^ 


COLE  V.  REYNOLDS. 
Court  of  Appeals  op  New  York,  September,  1855. 

[18  j\r.  v.  74.] 

Appeal  from  the  Supreme  Court.  The  action  was  brought  by  David 
D.  Cole  and  Lemuel  C.  Holmes.  The  complaint  averred  that  the  plain- 
tiffs and  Wightman  J.  Cole,  one  of  the  defendants,  were  co-partners 
under  the  firm  of  Coles  &  Holmes ;  that  the  defendants  were  also 
co-partners,  doing  business  as  commission  merchants,  in  the  city  of 
New  York,  under  the  firm  of  Cole,  Stevens  &  Co. ;  that  there  were  large 
dealings  between  the  two  firms  ;  that  the  defendants  became  and  were 
indebted  to  the  plaintiffs  and  Wightman  J.  Cole,  upon  an  account  which 
had  accrued  in  favor  of  the  firm  of  Coles  &  Holmes,  and  against  the 
firm  of  Cole,  Stevens  &  Co.,  arising,  among  other  things,  from  the 
receipt  by  the  latter  of  the  proceeds  of  property,  to  the  amount  and 
value  of  $18,005.33,  transmitted  to  them  for  sale,  on  commission,  by 
the  former,  and  that  the  defendants  were  indebted  to  the  firm  of 
Coles  &  Holmes,  upon  said  account,  in  the  sum  of  $2,316.45,  with  inter- 
est from  February  4,  1853,  over  and  above  all  discounts,  payments  and 
set-offs  on  the  part  of  the  defendants.  It  further  stated  that  Wightman 
J.  Cole,  one  of  the  partners  in  both  firms,  had  refused  to  be  joined  as  a 
plaintiff  in  the  action,  and  therefore  he  had  been  made  defendant  only.* 

1  Selden  and  Pratt,  JJ.,  dissented ;  Comstock,  J.,  expressed  no  opinion  ;  the  other  judges 
concurred.  Of.  New  York  Ice  Company  v.  Northwestern  Insurance  Company  (1861),  23 
N.  Y.  357,  360,  where  Comstock,  C.  J.,  gives  the  reason  for  his  reticence  in  Phillips  v. 
Gorham. 

S  Part  of  the  reporter's  statement  of  the  case  is  omitted. 
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James  Gibson y^ior  the  appellants. 

Poller  (2f  Tannery  for  the  respondents. 

Harris,  J. — By  the  Code,  the  distinction  between  actions  at  law  and 
snits  in  equity  is  abolished.  The  course  of  proceeding  in  both  classes 
of  cases  is  now  the  same.  Whether  the  action  depend  upon  legal  prin- 
ciples or  equitable,  it  is  still  a  civil  action,  to  be  commenced  and  pros- 
ecuted without  reference  to  this  distinction. 

But,  while  this  is  so  in  reference  to  the  form  and  course  of  proceed- 
ing in  the  action,  the  principles,  by  which  the  rights  of  the  parties 
are  to  be  determined,  remain  unchanged.  The  Code  has  given  no 
new  cause  of  action. 

In  some  cases  parties  are  allowed  to  maintain  an  action  who  could 
not  have  maintained  it  before,  but  in  no  case  can  such  an  action  be 
maintained  where  no  action  at  all  could  have  been  maintained  before 
upon  the  same  state  of  facts.  If,  under  the  former  system,  a  given 
state  of  facts  would  have  entitled  a  party  to  a  decree  in  equity  in  his 
favor,  the  same  state  of  facts  now,  in  an  action  prosecuted  in  the  man- 
ner prescribed  by  the  Code,  will  entitle  him  to  a  judgment  to  the  same 
e£fect.  If  the  facts  are  such  as  that,  at  the  common  law,  the  party 
would  have  been  entitled  to  judgment,  he  will,  by  proceeding  as  the 
Code  requires,  obtain  the  same  judgment.  The  question  therefore,  is 
whether,  in  the  case  now  under  consideration,  the  facts,  as  they  are 
assumed  to  be,  would,  before  the  adoption  of  the  Code,  have  sustained 
an  action  at  law  or  suit  in  equity. 

The  defendants'  firm  are  indebted  to  the  plaintiffs'  firm  upon  an 
account  stated  and  settled  between  them.  This  fact,  standing  alone, 
would  have  entitled  the  plaintiffs  to  maintain  an  action  at  law.  But 
there  is  another  fact  in  the  case,  which,  upon  a  technical  rule  peculiar 
to  the  common  law,  would  have  defeated  such  an  action.  One  of  the 
individuals  composing  the  plaintiffs'  firm  is  also  a  member  of  the 
defendants'  firm.  A  man  can  not  sue  himself ;  and  as,  at  common  law, 
all  the  members  of  a  firm  must  unite  in  bringing  an  action,  it  follows 
that  in  such  a  case  no  action  at  law  could  be  sustained. 

But  in  equity  this  technicality  does  not  stand  in  the  way  of  justice. 
It  is  enough,  there,  that  the  proper  parties  are  before  the  court.  They 
may  be  plaintiffs  or  defendants  according  to  circumstances,  but,  being 
before  the  court,  it  will  proceed  to  pronounce  such  judgment  as  the 
facts  of  the  case  require.  This  latter  rule  is  obviously  the  dictate  of 
common  sense.  So  far  as  I  know,  it  prevails  everywhere  else  except 
at  the  common  law. 

Indeed,  equity,  like  the  law  of  Scotland  and  the  systems  of  conti- 
nental Europe,  goes  farther,  and  treats  the  copartnership  as  a  distinct 
existence,  having  its  own  distinct  rights  and  interests.  *  *  In  all  such 
cases,"  says  Sloty^  •* courts  of  equity  look  behind  the  form  of  the 
transactions  to  their  substance,  and  treat  the  different  firms,  for  the 
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purposes  of  substantial  justice,  exactly  as  if  they  were  composed  of 
strangers,  or  were  in  fact  corporate  companies.  "* 

There  is  no  difficulty,  therefore,  growing  out  of  the  fact  that  one  of 
the  parties  is  a  member  of  both  firms,  in  sustaining  this  action.' 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event.' 

Judgment  reversed  and  new  trial  ordered. 


GRAIN  V,  ALDRICH. 
Supreme  Court  of  Caufornia.  October,  1869. 

[38  Cat,  514.] 

The  case  came  up  on  a  demurrer  to  the  complaint. 

Sanderson,  J.,  delivered  the  opinion  of  the  court:  The  plaintiffs, 
as  agents  for  the  Bank  of  British  North  America,  sue  to  recover  of  the 
defendants,  formerly  engaged  in  business  in  Honolulu,  under  the  name 
of  Aldrich,  Walker  &  Co.,  the  aggregate  sum  of  $132,236.25. 

The  complaint  contains  three  counts,  in  each  of  which  the  same 
claim  is  stated  in  different  modes.  The  facts,  however,  are,  that  the 
defendants  were  indebted  to  the  firm  of  Charles  W.  Brooks  &  Co.  in 
the  sum  of  $159,000  and  upwards  ;  that  Brooks  &  Co.  sold  and  assigned 
a  part  of  said  indebtedness,  to  wit,  the  sum  of  $44,078,  to  the  plaintiffs, 
of  which  assignment  the  defendants  had  due  notice. 

To  this  complaint  the  defendants  demur,  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  below  sustained  the  demurrer,  and,  plaintiffs  having  declined  to 
amend,  final  judgment  passed  for  the  defendants.  Being  dissatisfied 
with  this  result,  the  plaintiffs  have  brought  the  case  here. 

In  support  of  the  demurrer,  it  is  argued  on  the  part  of  the  defend- 
ants that  an  assignment  of  a  part  only  of  an  entire  demand  is  void  at 
law,  unless  made  with  the  consent  or  ratification  of  the  debtor ;  that  is 
to  say,  that  no  action  at  law  can  be  maintained  upon  such  an  assign- 
ment, unless  it  was  made  with  the  express  consent  of  the  debtor,  or 
was  subsequently  duly  ratified  by  him  ;  and  that  this  is  an  action  at 
law,  and  there  is  no  allegation  that  the  assignment  was  made  with  the 
knowledge  and  consent  of  the  debtors,  or  that  they  subsequently  rati- 
fied it. 

Leaving  out  of  view  the  practice  which  has  been  adopted  in  this 
state,  and  which  has  abolished  in  the  matter  of  procedure  and  form  all 
distinctions  between  law  and  equity,  the  position  taken  by  the  defend- 

1  I  story's  Eq.  Jur.,  I  630 ;  Story  on  Partnership,  I  235. 

t  Part  of  the  opinion  is  omitted 

>  Pratt,  J.,  dissented ;  Selden,  J  ,  expressed  no  opinion  ;  all  the  other  judges  concurred. 
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ants  is,  doubtless,  impregnable.  Indeed,  the  proposition  is  so  well 
settled  that  it  need  only  be  stated.  '  'At  law,  the  debtor  has  a  right  to 
stand  upon  his  contract,*'  said  Mr.  Justice  Story,  in  MandevilU  v. 
Welch }  To  allow  the  creditor  to  split  an  entire  claim  into  any  number 
of  fragments  he  may  choose,  would  subject  the  debtor  to  conditions  to 
which  he  never  assented,  and  involve  him  in  embarrassments  and 
responsibilities  which  he  never  contemplated.  It  has  always  been  con- 
sidered that  a  plaintiff  having  an  entire  demand,  can  not  divide  it  into 
distinct  parts  and  maintain  separate  actions  upon  each.  If  he  under- 
takes such  a  course,  a  recovery  in  one  action  will  bar  the  others.'  If 
he  can  not  do  this  himself,  by  parity  of  reason,  he  can  not  by  an 
assignment  enable  others  to  do  it,  either  in  his  name,  as  at  common 
law,  or,  under  the  rule  in  this  state,  in  their  own. 

This  question,  substantially,  was  before  us  in  a  recent  case,  involv- 
ing the  question  whether  part  of  an  entire  demand,  so  assigned,  could 
be  attached  in  the  hands  of  the  debtor,  at  the  hands  of  a  creditor  of  the 
assignee.  We  considered  that  it  could  not,  for  the  reason  that  only  the 
legal  demands  of  the  defendant  in  an  attachment  could  be  reached  by 
garnishment ;  that  is  to  say,  only  such  demands  as  the  defendant  in 
the  attachment  could  have  recovered  in  an  action  at  law,  under  the 
practice  at  common  law,  and  that  by  the  assignment  in  question  the 
defendant  in  that  case  had  acquired,  if  anything,  only  a  lien  in  equity 
upon  the  fund,  which  the  plaintiff  undertook  to  reach  by  his  attach- 
ment.' 

The  claim  put  forward  by  the  plaintiffs,  that  the  assent  of  the  defend- 
ants to  the  assignment  is  alleged  in  the  complaint,  is  without  any 
substantial  foundation.  The  allegation  is,  ''of  which  said  assignment 
the  defendants  have  had  due  notice. ' '  This  is  not  an  allegation  that 
the  defendants  knew  of  the  assignment  at  the  time  it  was  made,  and 
assented  to  it,  or  that  they  afterward  did  so.  It  is  merely  an  allegation 
of  the  notice,  which  an  assignee  of  such  a  demand  as  that  declared  on 
is  required  to  give,  in  order  to  stop  payment  to  his  assignor,  and  thus 
secure  to  himself  the  subject  of  the  assignment. 

In  view  of  what  has  been  said,  we  must  agree  with  counsel  for 
defendants,  that  had  the  plaintiffs  gone,  under  the  English  practice, 
into  a  court  of  law,  upon  the  facts  stated  in  the  complaint,  they  could 
not  have  been  allowed  to  recover.  And  if  they  could  not  have  amended 
their  complaint  so  as  to  show  an  express  assent  to  the  assignment  by 
the  de'fendants,  they  would  have  been  finally  told  they  were  in  the 
wrong  forum.  But  under  the  system  of  practice  which  prevails  in  this 
state,  such  results  do  not  follow.  Legal  and  equitable  relief  are  admin- 
istered in  the  same  forum,  and  according  to  the  same  general  plan.  A 
party  can  not  be  sent  out  of  court,  merely  because  his  facts  do  not  enti- 

1  5  Wheaton,  277. 
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tie  him  to  relief  at  law,  or  merely  because  he  is  not  entitled  to  relief  in 
equity,  as  the  case  may  be.  He  can  be  sent  out  of  court  only  when, 
upon  his  facts,  he  is  entitled  to  no  relief,  either  at  law  or  in  equity.  If, 
then  upon  the  facts  stated  in  the  complaint,  the  plaintiffs  would  have 
been  entitled  to  relief  in  equity  under  the  old  system  of  practice,  the 
ruling  of  the  court  below  wa3  erroneous. 

Here,  too,  we  ag^ee  with  counsel  for  the  defendants,  that,  under  the 
English  practice,  a  Court  of  Equity  would  not  g^ant  the  plaintiffs 
relief,  as  the  case  now  stands ;  not,  however,  upon  the  ground  that  the 
facts  do  not  entitle  him  to  it,  but  because  all  of  the  parties  interested  in 
the  subject-matter  are  not  before  the  court.  There  can  be  no  question 
but  that  equity  will  sustain  this  assignment,  and  take  an  account  of 
the  indebtedness  between  Brooks  &  Co.  and  the  defendants,  and  settle 
and  ascertain  the  respective  interests  of  Brooks  &  Co.  and  plaintiffs  in 
the  funds,  and  render  judgment  accordingly.  This  is  not  denied  by 
counsel  for  the  defendants.  Indeed,  that  equity  will  do  this,  is  quite 
as  well  settled  as  it  is  that  law  will  not.^  Had  the  plaintiffs  made 
Brooks  &  Co.  parties,  and  added  a  prayer  for  an  account  and  apportion- 
ment of  the  debt  due  from  the  defendants,  there  could  have  been  no 
question  as  to  their  right  to  relief.  Under  our  system  of  practice,  then, 
the  real  objection  in  this  case  is  not  a  want  oi  facts,  but  a  want  of 
parties.  The  defendants  are  entitled,  if  they  so  desire,  to  have  all  the 
parties  having  an  interest  in  the  subject-matter  before  the  court,  in 
order  that  its  judgment  shall  be  a  final  determination  of  the  whole 
matter,  and  leave  nothing  to  be  done  by  piecemeal.  But  our  system 
makes  no  distinction  between  law  and  equity  cases,  and  if  the  defend- 
ants were  unwilling  that  this  case  should  proceed  by  piecemeal,  or 
without  the  presence  of  Brooks  &  Co.,  they  should  have  put  their 
demurrer  upon  that  ground.  Having  demurred  only  upon  the  ground 
that  the  facts  are  insuf&cient,  their  demurrer  should  have  been  over- 
ruled, for  the  statute  expressly  provides  that  if  no  objection  be  taken 
for  the  want  of  parties,  the  objection  shall  be  deemed  waived.  The 
defendants  were  at  liberty  to  waive  the  objection,  if  they  saw  proper  to 
do  so.  This  they  did,  by  not  taking  the  objection  in  the  appointed 
mode. 

In  conclusion,  it  is  proper  to  say  that  if,  in  the  course  of  the  subse- 
quent proceedings  in  this  case,  the  court  should  find  it  impossible  to 
completely  determine  the  controversy  between  these  parties,  without 
the  presence  of  other  parties,  the  court  may  order  them  to  be  brought  in, 
notwithstanding  the  failure  of  the  defendants  to  insist  by  demurrer 
upon  their  presence.*  fiulgment  reversed,  and  cause  remanded, 

1  Field  V.  Mayor  of  New  York,  2  Seld.  179 ;  Pope  v.  Huth,  14  Cal.  407 ;  Pierce  v.  Robinson, 
13  Id.  lao. 
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EMERY  V.  PEASE. 
Court  of  Appeals  of  New  York,  September,  1859. 

[20  N.  K.  62.] 

Appeal  fh>m  the  Supreme  Court.  The  complaint  set  out  an  agreement 
between  the  plaintiff  and  the  defendant,  by  which  the  former  was  act- 
ing as  superintendent  of  a  factory,  and  was  to  receive,  in  addition  to  a 
fixed  salary,  half  the  net  profits  of  the  business.  It  was  provided  that 
net  profits  were  to  be  ascertained  by  deducting  from  the  gross  receipts 
various  enumerated  charges  and  expenses,  and  all  losses  in  the  busi- 
ness, including  bad  debts.  The  plaintiff  was  to  keep  the  books,  and 
at  the  end  of  each  year  an  accurate  account  was  to  be  taken  of  the 
stock  and  business  of  the  factory,  the  net  profits  were  to  be  ascertained, 
and  the  plaintiff's  compensation  was  to  be  paid  in  cash  or  the  defend- 
ant's notes  at  six  months.  The  plaintiff  averred  that  he  served  as 
superintendent  one  year,  and  that  at  the  end  thereof,  with  the  knowl- 
edge and  assent  of  the  defendant,  he  made  out  an  accurate  account  and 
inventory  of  the  stock  and  business,  and  stated  an  account  of  the  net 
profits  of  the  business  according  to  the  stipulations  of  the  agreement, 
and  delivered  the  said  statement  in  writing  to  the  defendant  on  Feb- 
ruary 19,  1855,  that  he  made  no  objection,  and  that  he  now  (the  com- 
plaint was  verified  March  30,  1855)  has  the  same  in  his  possession. 
Breach,  that  defendant  refused  to  pay  half  the  net  profits  stated  in  said 
account,  which,  after  deducting  a  credit  admitted  by  the  complaint, 
amounted  to  $6,544.62.  Judgment  is  demanded  for  this  sum  with 
interest. 

The  answer  averred  that  the  entire  balance  claimed  by  the  plaintiff 
consisted  in  uncollected  demands  for  goods  sold  during  the  prog^ress 
of  the  business  upon  terms  of  credit,  which  in  most  instances  had 
not  expired,  and  insisted  that  the  defendant  was  not  liable  to  pay  any 
sum  for  net  profits  until  the  demands  outstanding  were  collected,  and 
the  losses  to  happen  from  bad  debts  deducted  therefrom. 

On  the  trial  at  the  Albany  Circuit  before  Mr.  Justice  Gould,  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  judge 
granted  the  motion,  holding  that  the  plaintiff  should  have  brought  his 
action  for  an  accounting.  The  plaintiff  excepted  and,  the  judgment 
against  him  having  been  affirmed  at  general  term  in  the  third  district, 
appealed  to  this  court. 

William  D.  White,  foi-  appellant. 

John  H.  Reynolds,  for  the  respondent. 

CoMSTocK,  J. — Regarding  the  suit  as  an  action  at  law  according  to 
the  distinction  between  legal  and  equitable  remedies  which  formerly 
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prevailed,  we  think  the  Supreme  Court  were  right  in  holding  that  it 
could  not  be  maintained  upon  the  facts  averred  in  the  complaint.  The 
pleader  has  set  forth  some  matters  of  evidence  having  perhaps  a  slight 
tendency  to  prove  that  the  account  had  been  taken  and  the  balance  due 
to  the  plaintiff  ascertained  by  the  parties  according  to  the  principles  of 
the  agreement  between  them.  But  he  seems  carefully  to  have  avoided 
the  very  conclusion  of  fact  which  alone  would  justify  a  suit  for  the 
recovery  of  an  ascertained  and  admitted  balance,  to  wit,  that  the  par- 
ties had  stated  the  account  and  that  the  statement  thus  made  showed 
there  was  due  to  the  plaintiff  the  sum  which  he  claimed  to  recover. 
The  averment  that  the  plaintiff  had  made  a  statement  and  delivered  it 
to  the  defendant  who  made  no  objections  to  it,  does  not  necessarily 
establish  the  required  conclusion  even  if  it  has  a  tendency  in  that  direc- 
tion ;  and  consequently  we  cannot  hold  that  the  fact  of  an  account 
stated  between  these  parties  has  been  pleaded  in  any  manner  or  form. 
We  are  required,  and  we  are  always  inclined,  to  g^ve  a  liberal  and 
benign  construction  to  pleadings,  under  the  present  system  ;  but  if  a 
party  either  ignorantly  or  willfully  will  omit  the  very  fact  on  which 
his  case  depends,  and  will  content  himself  with  averring  evidence 
inconclusive  in  its  nature,  he  must  take  the  consequences  of  his  error 
if  objection  be  made  at  the  proper  time. 

But  if  an  account  of  net  profits  has  not  been  taken  according  to  the 
rule  furnished  by  the  agreement,  it  seems  to  us,  upon  the  fact  stated, 
that  the  plaintiff  is  entitled  to  such  an  account  and  then  to  reoover 
whatever  sum,  if  anything,  shall  appear  to  be  due  to  him.  This  is 
probably  not  the  view  in  which  the  suit  was  brought,  nor  is  it  in 
accordance  with  the  prayer  of  the  complaint.  But  relief  is  to  be  given 
consistent  with  the  facts  stated,  although  it  be  not  the  relief  specifically 
demanded,'  and  in  determining  whether  an  action  will  lie,  the  courts 
are  to  have  no  regard  to  the  old  distinction  between  legal  and  equitable 
remedies.  Those  distinctions  are  expressly  abolished.*  A  suit  does 
not,  as  formerly,  fail  because  the  plaintiff  has  made  a  mistake  as  to  the 
form  of  the  remedy.  If  the  case  which  he  states  entitles  him  to  any 
remedy,  either  legal  or  equitable,  his  complaint  is  not  to  be  dismissed 
because  he  has  prayed  for  a  judgment  to  which  he  is  not  entitled.  In 
this  case  the  plaintiff  was  to  be  paid  one-half  of  the  net  profits  of  a  cer- 
tain business,  to  be  ascertained  by  an  annual  accounting  in  a  particular 
manner.  His  averments  are  too  feeble  to  show  that  any  precise  sum  or 
any  sum  at  all  is  due  to  him  ;  but  we  think  they  do  show  that  he  is 
entitled  to  an  accounting  in  order  to  ascertain  whether  anything  and 
how  much  is  due.  That  being  ascertained  by  appropriate  proceedings 
in  the  action,  final  judgment  will  be  given  accordingly. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurring, 

Judgrmnt  reversed,  and  a  new  trial  ordered. 

1  Code,  \  77S'  *  Code,  ^  68. 
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THE  NEW   YORK   ICE   COMPANY  v,  THE   NORTHWESTERN 

INSURANCE  COMPANY  OF  OSWEGO. 

Court  of  Appeals  of  New  York,  June,  i86i. 

[23  N.   Y.  357.] 

The  action  was  brought  on  a  policy  of  insurance  against  loss  by  fire. 
The  complaint  averred  a  claim  on  the  policy  for  the  loss,  and  it  also 
averred  facts  from  which  it  was  claimed  that  an  error  had  occurred  in 
making  out  the  policy.  It  demanded  judgment  for  the  amount  of  the 
loss,  and,  in  case  it  should  be  necessary  to  the  recovery  that  the  policy 
be  reformed  and  corrected,  asked  for  a  further  judgment  as  might  be 
necessary.  The  case  was  brought  to  trial,  at  special  term,  before  Mr. 
Justice  Ingraham  without  a  jury,  as  an  equity  case.  He  was  of  opinion 
that  the  mistake,  if  any,  was  not  in  the  written  instrument,  but  a  mis- 
understanding of  the  parties,  by  which  there  was  a  want  of  concurrence 
of  minds  upon  the  conditions  of  the  contract ;  and  this  he  held  did  not 
present  a  case  for  relief. 

The  plaintiffs  then,  asked  to  have  a  further  trial  as  to  their  right  to 
recover  upon  the  policy  of  insurance,  as  it  actually  stood  without  refor- 
mation. The  judge  held  this  inadmissible,  on  the  ground  that  he  had 
no  authority  to  try  the  right  of  the  plaintiff  under  the  policy,  without 
a  jury,  nor  to  send  the  case  to  a  jury  for  a  second  trial.  He  conceded 
that  had  the  right  to  equitable  relief  been  established,  it  would  have 
been  his  duty  to  proceed  and  do  complete  justice ;  but  regarding  the 
action  as  purely  an  equitable  one,  he  held  that  a  claim  for  mere  legal 
relief  could  not  be  united.  He  therefore  dismissed  the  complaint  with- 
out prejudice  to  the  right  of  the  plaintiff  to  bring  a  new  action  upcn 
the  policy.  The  plaintiffs,  having  discovered  that  the  time  for  bring- 
ing an  action  was  limited  by  the  terms  of  the  policy  and  had  expired, 
made  an  application  at  special  term,  and  the  judgment  was  so  amended 
as  to  permit  him  to  *' serve  a  new  complaint  at  law. "  On  appeal,  the 
order  allowing  this  amendment  was  reversed,  at  general  term  in  the 
first  district,  on  the  ground  that  the  authority  of  the  court  to  amend  a 
judgment  (without  a  hearing  of  the  case)  extended  only  to  mistake  or 
omission,  and  did  not  reach  a  case  where  the  judgment  was  precisely 
what  it  was  intended  to  be,  and  disposed  of  the  whole  case.  The  plain- 
tiffs appealed  to  this  court,  and  the  defendant  moved  to  dismiss  the 
appeal. 

William  Curtis  Noyes,  for  the  motion. 

Mr,  Sherman,  opposed. 

CoMSTOCK,  Ch.  J. — [After  stating  the  case.]  I  confess  myself  una- 
ble to  see  why  the  plaintiffs  were  not  entitled  to  a  reformation  of  the 
contract.  The  learned  justice  who  tried  the  case,  in  the  opinion  given 
by  him,  after  referring  to  the  evidence,  observes;  "The  only  conclu- 
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sion  I  can  adopt  on  this  evidence  is  that  there  was  a  mutual  mistake  as 
to  the  description  of  the  premises,  arising  from  a  misunderstanding  of 
the  parties  in  the  original  negotiation  of  the  contract,  and  that  the 
defendants'  agent  in  making  the  policy  made  it  as  he  intended  it 
should  be  when  he  agreed  to  insure  the  property.  The  policy  was  made 
according  to  his  description,  entered  by  him  in  the  books  of  the  com- 
pany, '*  &c.  Now  if  the  misdescription  of  the  subject  of  insurance  was 
material,  and  was  entered  in  the  books  of  the  company,  and  found  its 
way  into  the  policy  in  consequence  of  a  mutual  mistake  or  misunder- 
standing of  the  parties,  it  seems  to  me  that  a  proper  case  was  made  out 
for  a  reformation  of  the  contract. 

In  the  next  place,  I  am  of  opinion  that  it  was  erroneous  to  turn  the 
plaintiff  out  of  court  on  the  mere  ground  that  he  had  not  entitled  him- 
self to  the  equitable  relief  demanded,  if  there  was  enough  left  of  his  ' 
case  to  entitle  him  to  recover  the  sum  in  which  he  was  insured.  No  ! 
suggestion  was  made  that  the  complaint  did  not  show  a  good  cause  of  j 
action  for  this  money,  even  after  striking  out  all  the  allegations  and 
the  prayer  on  the  subject  of  equitable  relief.  But  because  it  contained 
those  allegations,  and  because  these  were  tried  without  a  jury  and 
tried  unsuccessfully,  the  court  refused  to  entertain  the  case  for  the 
relief  to  which  the  plaintiff  was  in  fact  entitled,  that  is  to  say,  for  the 
recover>''  of  the  money  without  reforming  the  contract.  This  ruling 
proceeded  wholly  on  the  authority  of  the  case  of  Reubens  z\  Joel  in 
this  court,*  which  it  is  intimated  was  a  departure  from  previous  cases 
also  in  this  court.  But  this  is  a  mistake.  In  that  case  a  debtor  had 
made,  as  it  was  alleged,  a  fraudulent  assignment  of  his  property  ;  and 
a  creditor,  by  simple  contract,  commenced  a  suit  against  the  assignor 
and  assignee  praying  a  recovery  of  his  debt,  and  for  an  injunction  to 
restrain  the  alienation  of  the  properly  assigned.  The  question  in  the 
case  arose  on  demurrer,  put  in  by  the  assignee,  and  the  point  deter- 
mined in  this  court  was,  that  such  a  creditor  was  not  entitled  in  such 
a  case  to  equitable  relief  by  injunction.  We  all  thought  that  the  cred- 
itor had  no  standing  in  court,  legal  or  equitable,  as  against  the  assig- 
nee, until  after  the  judgment  against  his  debtor,  and  whatever  was 
said  beyond  this  is  to  be  taken  as  an  individual  opinion  merely.  The 
doctrine  of  the  previous  cases '  favorable  to  uniting  in  the  same  action 
legal  and  equitable  grounds  of  relief,  was  not  intended  to  be  disturbed  , 
and  a  case  in  this  court  of  a  later  date  has  reaffirmed  that  doctrine  In 
the  most  explicit  manner.'  In  this  case  the  point  was  very  distinctly 
presented,  and  it  was  decided  upon  the  fullest  consideration.  I  think 
it  proper  to  mention  that  the  reason  why  I  expressed  no  opinion  in  the 
case  was,  that  I  hesitated  in  regard  to  the  power  of  the  legislature 
under  the  constitution  to  abrogate  all  the  distinctions  between  legal 
and  equitable  actions.     That  such  was  the  expressed  intention  of  the 

1 13  N.  Y.,  488  (1856). 
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legislature  in  the  Code  of  Procedure,  I  never  had  any  doubt.     Both  of 
these  questions  must  now  be  considered  at  rest.  .  .  .* 

But  the  enquiry  remains  whether  the  order  of  reversal,  pronounced 
at  the  general  term,  can  be  reviewed  in  this  court.  We  regret  to  find 
that  there  is  no  provision  of  law  which  authorizes  such  an  appeal. 
The  order  appealed,  from  does  not,  we  think,  "  in  effect  determine  the 
action  and  prevent  a  judgment  from  which  an  appeal  might  be  taken.  ''* 
On  the  contrary,  it  leaves  in  force  a  judgment  in  the  action  rendered 
upon  the  trial,  from  which  an  appeal  might  be  taken,  and,  so  far  as  we 
know,  may  still  be  taken.  The  case,  therefore,  does  not  seem  to  be 
embraced  in  any  of  the  subdivisions  of  the  nth  sectioti  of  the  Code, 
which  is  the  only  authority  for  appeals  to  this  court.  The  appeal  must 
therefore  be  dismissed,  but  without  costs.'  Appeal  dismissed. 


LEONARD  V,  ROGAN. 

Supreme  Court  op  Wisconsin,  January  Term,  1866. 

[20   Wis,  540.] 

The  complaint  in  this  case  (which  was  against  Sarah  Rogan  and  her 
husband)  stated  that  the  said  Sarah,  in  1858,  employed  the  plaintiff  and 
his  then  partner,  Williams,  to  bring  an  action  to  set  aside  a  conveyance 
which  she  and  her  husband  had  made  to  the  Milwaukee  and  Watertown 
Railroad  Company,  of  certain  real  estate  which  Sarah  Rogan  owned  as 
her  separate  estate ;  that  the  plaintiff  and  Williams,  upon  the  credit  of 
such  separate  estate,  brought  said  action  and  prosecuted  it  to  judgment 
in  her  favor ;  that  their  services  were  worth  $200  ;  that  Williams  had 
assigned  his  interest  in  the  sum  due  for  said  service,  to  the  plaintiff; 
that  Sarah  Rogan  still  owned,  as  her  separate  property,  certain  real 
estate  (particularly  described) ;  and  that  notwithstanding  the  benefit 
derived  by  her  from  said  services,  she  had  refused  to  pay  therefor. 
Demand  of  judgment  that  the  separate  estate  of  Sarah  Rogan  be 
charged  with  the  payment  of  the  plaintiff's  claim  ;  that  the  court  give 
such  direction  as  it  might  deem  just,  as  to  the  application  of  said  sep- 
arate estate  to  such  payment ;  and  for  general  relief.  The  answer  of 
the  defendant  Sarah  denied  the  material  allegations  of  the  complaint, 
and  alleged  that  said  action  was  brought  at  the  instance  of  her  hus- 
band, for  his  own  benefit,  and  that  he  received  the  avails  of  the  liti- 
gation. 

1  A  part  of  the  opinion,  on  another  point,  is  omitted. 

ICode,  2  II,  sub.  2. 

8Cf.  Rockwell  V.  Carpenter  (1S81),  25  Hun,  529,  552;  see  also  Irattln  v.  McCarty  (1869).  41 
N.  v.,  Ill,  112:  Welles  V.  Yates  (1871),  44  N.  V.,  525,  53»;  Mahcr  v.  Hibemia  Insurance  Co 
(1876).  67  N.  v.,  283,  292:  Nichols  V.  Drew  (1880),  19  Hun,  490.  493- 
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The  court  found  that  the  plaintiff  and  Williams  were  employed  to 
bring  said  action  by  the  defendants  Sarah  and  her  husband  jointly,  and 
that  the  other  facts  were  as  stated  in  the  complaint.  The  judgment 
was,  that  certain  described  real  estate,  which  was  the  separate  property 
of  Sarah  Rogan  at  the  commencement  of  the  action,  or  so  much  thereof 
as  might  be  necessary,  should  be  sold  at  public  sale  by  a  referee,  with 
the  usual  directions  that  the  plaintifTs  claim  be  paid  out  of  the  pro- 
ceeds, and  that  the  purchaser  be  let  into  possession.  Sarah  Rogan 
appealed. 

Enos  &  Hall,  for  the  appellant. 

/.  A.  Lovely^  for  respondent. 

Dixon,  C.  J. — It  was  insisted  in  argument  by  the  counsel  for  the 
appellant,  Mrs.  Rog^n,  that  the  proofs  show  that  Williams  &  Leonard 
were  employed  by  Mr.  Rog^n  alone,  or  at  least  that  it  was  a  joint 
emplojrment  on  the  part  of  both  Mr.  and  Mrs.  Rogan.  We  have  exam- 
ined the  evidence,  and  are  satisfied  of  the  correctness  of  the  finding  of 
the  court  below  upon  this  point — ^that  Williams  &  Leonard  commenced 
the  action  at  the  request  of  Mrs.  Rogan  as  well  as  that  of  her  husband, 
and  rendered  their  services  as  attorneys  in  the  action  upon  the  faith 
and  credit  of  Mrs.  Rogan  *s  separate  estate. 

It  was  furthermore  insisted  by  the  same  counsel,  that  if  such  was 
the  contract,  the  action  should  have  been  against  Mrs.  Rogan  at  law, 
and  not  in  equity,  and  that  this  suit  must  be  dismissed.  We  agree 
with  the  counsel  in  the  first  part  of  this  proposition.  We  think  the 
contract  is  one  which  is  obligatory  upon  Mrs.  Rogan  at  law,  within 
the  doctrine  of  Conway  v.  Smith,  13  Wis.,  125,  and  Todd  v,  Lee,  15 
Wis.,  365.  It  would  seem  to  be  not  only  more  convenient  but  espe- 
cially necessary  to  the  proper  use  and  enjoyment  of  her  separate 
estate,  that  a  married  woman  having  such  estate  should  have  power  to 
contract  with  an  attorney  for  his  services  in  order  to  reduce  the  same 
or  any  part  of  it  to  her  possession,  whenever  it  is  wrongfully  withheld 
by  another.  It  would  also  seem  to  be  one  of  the  essential  attributes  of 
the  unqualified  dominion  given  by  statute  to  a  married  woman  over 
her  separate  estate,  not  only  that  she  should  be  capable  of  entering 
into  a  contract  of  this  nature  with  reference  to  such  estate,  but  that 
such  contract  should  be  binding  at  law.     We  think  that  it  is. 

But  upon  the  other  branch  of  the  proposition,  we  do  not  agree  with 
the  counsel.  It  by  no  means  follows,  because  the  plaintiff  has  demanded 
relief  in  equity  when  he  should  have  asked  a  judgment  at  law  for  dam- 
ages, that  his  action  must  be  dismissed.  Judgment  at  law  and  relief 
in  equity  are  now  granted  by  the  same  judicial  tribunals.  The  old 
distinction  between  legal  and  equitable  remedies  is  abolished,  and  the 
forms  of  pleadings  in  all  civil  actions  in  courts  of  record  are  now  the 
same.^  Except  in  cases  where  there  is  no  answer,  the  plaintiff  is  enti- 
tled to  any  relief  consistent  with  the  case  made  by  the  complaint  and 

1  R.  S .,  ch.  125,  ace.  I. 
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embraced  within  the  issue,  although  it  be  not  the  relief  specifically 
demanded.^ 

If  the  plaintiff  demands  relief  in  equity,  when,  upon  the  facts  stated, 
he  is  only  entitled  to  a  judgment  at  law,  or  vice  versa,  his  action  does 
not,  as  formerly,  fail  because  of  the  mistake.  He  may  still  have  judg- 
ment appropriate  to  the  case  made  by  the  complaint.  This  is  going, 
perhaps,  somewhat  further  than  this  court  has  heretofore  been  required 
to  go,  but  it  is  no  doubt  in  strict  accordance  with  the  letter  and  spirit 
of  the  statutes  referred  to,  and  in  harmony  with  the  opinion  of  the 
highest  court  in  the  state  of  New  York  upon  the  same  statutes,  our 
legislature  having  borrowed  the  provisions  from  that  state.* 


LATTiN  V.  Mccarty. 

Court  of  Appeals  of  New  York,  September,  1869. 

[41  N.  Y,  107.] 

Appeal  by  the  plaintiff  from  the  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  fifth  district,  affirming  a  judgment  of  the 
Special  Term  sustaining  a  demurrer  to  the  complaint.  The  demurrer 
was  at  first  stricken  out  as  frivolous  at  Special  Term  in  the  seventh 
district ;  but  on  appeal  t^  the  General  Term,  this  was  reversed,'  and 
the  demurrer  was  then  argued  at  the  Special  Term  in  the  fifth  district, 
with  the  result  already  stated. 

A  deed  of  certain  premises  in  the  city  of  Auburn  was  executed  by 
E.  Corning  to  the  defendant,  Michael  McCarty,  at  the  request  of  Stan- 
ford, who  had  purchased  the  premises  of  McCarty,  and  for  the  sole 
purpose  of  completing  his  (Stanford's)  chain  of  title.  This  deed  was 
delivered  to  Stanford  (and  never  to  McCarty),  with  that  intent,  and  by 
Stanford  was  deposited  for  record  in  the  clerk  *s  office.  At  thij  time 
Stanford  had  mortgaged  to  Fitch  &  Griswold,  who  had  foreclosed  and 
conveyed  to  Lattin,  the  plaintiff;  and  the  latter  had  repaired  tha  prem- 
ises and  put  in  a  tenant.  Hearing  that  there  was  a  deed  from  Coming 
to  him,  recorded  in  the  office,  McCarty  went  to  the  tenant  and  bribed 
him  to  leave,  took  possession  himself,  and  now  holds  adversely  to 
plaintiff,  claiming  to  own  the  premises  by  virtue  of  this  deed.  McCar- 
ty's  former  interest  in  the  premises  was  under  a  contract  from  Coming 
to  him ;  and  in  selling  out  to  Stanford  he  had  only  assigned  th^  con 
tract,  and  Stanford,  thinking  McCarty  had  deeded  to  him,  originated 
the  mistake  in  getting  and  recording  a  deed  from  Coming  to  McCarty. 
These  facts  were  set  up  in  detail  in  the  complaint. 

1  R.  8.,  ch.  13a,  sec.,  39;  Bmcty  v.  Pease,  ao  N.  Y..  64. 

s  A  part  of  the  opinion,  considering  another  question,  is  omitted. 

8  17  How.  Pr.,  140 
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The  relief  asked  for  by  plaintiff'  is : 

ist.     Possession. 

2nd.  A  conveyance  of  McCarty's  apparent  title,  by  quit  claim  or 
otherwise,  &c.,  and  that  he  be  forever  barred  from  setting  up  or  assert- 
ing his  pretended  title. 

McCarty's  demurrer  is  on  the  ground : 

1st.  That  the  complaint  does  not  set  out  facts  sufficient  to  constitute 
a  cause  of  action. 

2d.     That  there  is  a  defect  of  parties  defendants. 

3d.  That  several  separate  and  distinct  causes  of  action  have  been 
improperly  united. 

The  case  below  is  reported  in  17  How.  Pr.,  240.* 

Samuel  Hand  and  James  R.  Cox^  for  the  appellant.* 

John  T.  Pingree,  for  the  respondent. 

Hunt,  Ch.  J. — ^The  demurrer  of  the  defendant,  McCarty,  was  sus- 
tained, on  the  ground  that  inconsistent  causes  of  action  were  included 
in  the  complaint.     This  decision  was  erroneous. 

1.  The  complaint  contains  but  a  single  cause  of  action,  to  wit :  For 
relief  against  the  deed  under  which  McCarty  fraudulently  obtained  pos- 
session. It  is  quite  true  that  while  the  purpose  of  the  complaint  is 
single,  it  seeks  to  accomplish  that  result  by  several  operations.  It 
seeks  to  have  the  fraudulent  deed  set  aside,  and  when  that  is  done,  it 
will  follow  that  the  plaintifif  shall  be  awarded  the  possession  of  the 
property.  The  first  is  a  means  simply  of  obtaining  the  second.  The 
one  is  the  cause  of  action  ;  the  other  is  the  fruit  of  the  action.  It  is 
said  that  the  two  causes  of  action  are :  first,  to  vacate  the  fraudulent 
deed,  and  second,  an  action  of  ejectment  to  obtain  the  possession  of  the 
premises.  Not  so.  The  plaintiff  has  no  legal  title  to  the  premises, 
and  admits  that  he  cannot  sustain  an  action  of  ejectment,  for  that  rea- 
son. His  cause  of  action  is  simply  to  vacate  the  deed.  If  that  is  done, 
he  insists,  as  a  result,  that  the  court  will  at  once  award  him  the  pos- 
session of  the  property.  It  would  be  unreasonable,  he  argues,  to 
compel  him  to  resort  to  another  action  to  obtain  that  to  which  he  is 
clearly  entitled,  and  which  the  court  may  award  in  the  action,  before  it. 
I  think  the  reasoning  is  sound. 

2.  Assuming  that  the  complaint  does  contain  the  two  causes  of 
action  as  insisted,  the  judgment  was  still  erroneous.  The  argument 
principally  relied  upon  to  sustain  the  demurrer,  is  this,  that  the  two 
causes  of  action  are  of  different  characters ;  one,  an  action  of  ejectment, 
being  an  action  at  law,  the  other  an  action  to  set  aside  a  deed  as  fraud- 
ulent, and  of  an  equitable  nature ;  that  the  latter  may  be  tried  by  the 
court,  while  in  the  former,  the  party  is  entitled  to  have  his  case  passed 
upon  by  a  jury.     The  codifiers  labored  assiduously  to  anticipate  and  to 

1 8  Abb.,  »3. 

S  Appellant  cited  PhUllps  v.  Gorham,  17  N.  Y.  ayi;  N.  H.  R.  R.  v.  Schuyler,  17  N.  Y.,  sga. 
Dobaon  v.  Pearce,  la  N.  Y.,  165;  Crary  v,  Goodman,  la  N.  Y.,  a68;  Bidwell  v.  Astor  Ins.  Co., 
16  N.  Y.  a67:  Laub  v.  Buckmiller,  17  N.  Y.,  6a7;  Reuben  v.  Joel,  3  Kern,  4SS. 
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overrule  -this  objection.  They  recited  in  the  preface  to  the  Code,  that 
"  it  is  expedient  that  the  present  forms  of  actions  and  pleadings,  in 
cases  at  common  law,  should  be  abolished  ;  that  the  distinction  between 
legal  and  equitable  proceedings,  should  no  longer  continue ;  and  that 
an  uniform  course  of  proceeding  in  all  cases  should  be  established.'* 
In  section  69  (original  section  62),  it  is  further  enacted  that  "the  dis- 
tinction between  actions  at  law  and  suits  in  equity,  and  the  forms  of 
all  such  actions  and  suits  heretofore  existing,  are  abolished ;  and  there 
shall  be  in  this  state,  hereafter,  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action."  And  in  section  167,  it  is 
provided,  **that  the  plaintiff  may  unite  in  the  same  complaint  several 
causes  of  action,  whether  they  be  such  as  have  been  heretofore  denom- 
inated legal  or  equitable,  or  both,'*  under  the  conditions  therein 
specified.  In  these  provisions  and  in  others,  the  distinction  between 
legal  and  equitable  causes  of  action,  is  recognized.  There  is  no  attempt 
to  abolish  this  distinction,  which  would  be  quite  unavailing.  The 
attempt  is  to  abolish  the  distinction  between  the  forms  of  action  and 
the  modes  of  proceeding  in  the  several  cases.  The  difficulty  under  con- 
sideration has  also  been  expressly  overruled  in  this  court,  in  the  cases 
that  I  shall  presently  cite. 

The  case  ol  Phillips  v,  Gorham,  17  N.  Y.,  270,  is  an  authority  in 
favor  of  the  plaintiff.  It  was  there  held  that  in  an  action  to  recover 
specific  real  property,  the  plaintiff  may  attack  a  deed  under  which  the 
defendant  claims  title,  as  well  upon  grounds  cognizable  at  law,  as  upon 
those  cognizable  in  a  court  of  chancery,  and  that  such  proceedings  can 
be  had  and  heard  in  a  single  suit.  This  conclusion  was  reached  after 
an  able  and  learned  opinion  by  Johnson,  chief  judge,  in  which  both  the 
provisions  of  the  Constitution  and  the  Code  are  fully  considered. 

In  Laub  v,  Buckmiller,  17  N.  Y.,  626,  Roosevelt,  J.,  in  delivering  the 
opinion  of  the  court,  says :  **  I  shall  assume,  as  has  been  several  times 
decided,  that  legal  and  equitable  relief  may  be  asked  for  in  one  action, 
and  that  the  plaintiff  claiming  under  a  defective  deed,  and  showing 
sufficient  grounds  for  its  reform,  may  have  the  same  remedy  as  if  he 
had  brought  two  actions,  one  to  reform  the  instrument,  the  other  to 
enforce  it  as  reformed. " 

Bidwell  V,  The  Astor  Mutual  Ins.  Co,,  16  N.  Y.,  263,  was  an  action  to 
reform  a  policy  of  insurance,  and  to  recover  damages  for  the  breach  of 
the  contract  so  reformed  in  the  same  action.  On  the  proposition  that 
an  action  should  be  brought  to  reform  the  policy,  and  that  a  separate 
action  should  be  brought  to  recover  the  damages,  the  court  says: 
•  •  There  was  nothing  in  the  objection  that  the  court  should  have  stopped 
with  reforming  the  policy,  and  turned  the  plaintiff  over  to  a  new  action 
to  recover  their  damag^es.     The  rule  of  courts  of  equity  was,  when  they 
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bad  acquired  jurisdiction  and  had  the  whole  merits  before  them,  to  pro- 
ceed and  do  complete  justice  between  the  parties. "  *     (Page  267.) 

I  can  find  no  countenance  for  this  demurrer  in  the  allegation  that  the 
causes  of  action,  assuming  that  there  are  two,  are  improperly  united  in 
the  same  complaint.*  The  rejoinder  of  several  causes  of  action  is 
expressly  authorized,  whether  legal  or  equitable  in  their  character,  or 
both,  where  they  both  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action.'  Such  is  the  present  case. 
The  transaction  is  one  out  of  which  both  causes  of  action  arise.  By 
the  agreement  between  the  plaintiff  and  McCarty,  the  former  was 
entitled  to  the  deed  from  Mr.  Corning  of  the  premises  in  question.  By 
the  error  of  the  plaintiff  and  the  fraud  of  McCarty  the  latter  obtained 
the  deed  himself.  The  plaintiff  now  seeks  to  have  the  title  transferred 
to  himself  through  a  correction  of  these  wrongs.  Both  claims  are 
harmonious  and  consistent  with  each  other.  They  arise  out  of  the 
same  transaction,  or  certainly  out  of  transactions  connected  with  the 
same  subject  of  action. 

Judgment  of  the  General  and  Special  Term  should  be  reversed.* 

//  the  judges  concurring,  judgment  reversed. 
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Supreme  Court  of  California,  October,  1871. 

[42  Cat,  279.] 

The  complaint  in  this  case,  after  setting  forth  facts  entitling  him  to 
judgment  at  law  against  the  defendant,  prayed  for  an  accounting  that 
defendant  might  be  adjudged  to  pay  to  plaintiff,  in  gold  coin,  what 
might  appear  on  such  accounting  to  be  due,  and  for  general  relief.  To 
this  defendant  demurred,  on  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  demurrer  being  overruled 
and  an  answer  put  in,  there  was  a  trial  before  the  court,  and  a  judg- 
ment rendered  on  November  i8th,  1868,  in  favor  of  plaintiff,  for  the 
sum  of  $1613.70  with  interest  at  the  rate  of  ten  per  cent  per  annum  on 
$913.70  thereof  from  November  i8th,  1863,  and  on  $700.00  thereof  from 
July  ist,  1864 — in  all  $2376.00,  in  gold  coin — the  judgment  to  draw 
interest  at  sevm  per  cent  per  annum.  Findings  were  filed  sustaining 
the  judgment.  The  defendant  moved  for  a  new  trial,  which  was 
denied,  and  he  then  took  this  appeal  from  the  judgment. 

1  A  part  of  the  opinion,  quoting  from  New  York  Ice  Co.  v.  Northwestern  Ins.  Co.  (1881), 
23  N.  Y.,  357r  3^  1»  omitted. 
S  Section  144. 

3  Section  167. 

4  Daniels  J.,  also  read  an  opinion  for  reversal. 


5t)  EFFECT  IN   ADJECTIVE   I*AW. 

Hall  &  Montgomery  and  5*.  P,  Seaniker,  for  appellant. 

/.  H.  Budd,  for  respondent. 

By  the  Court,  Crockett,  J. — The  demurrer  to  the  complaint  was 
properly  overruled.  Under  the  code  there  is  but  one  form  of  action  in 
this  state,  and  if  the  complaint  states  facts  which  entitle  the  plaintiff 
to  relief,  either  legal  or  equitable,  it  is  not  demurrable  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  If 
the  facts  stated  are  such  as  to  address  themselves  to  the  equity  side  of 
the  court,  the  appropriate  relief  will  be  granted  by  the  court,  sitting  as 
a  court  of  equity.  On  the  other  hand,  if  the  facts  alleged  are  purely 
cognizable  in  a  court  of  law,  the  proper  relief  will  be  administered  in 
that  form  of  proceeding.  But  a  complaint  which  states  a  sufficient 
cause  of  action,  either  at  law  or  in  equity,  is  not  demurrable  as  not 
stating  facts  sufficient  to  constitute  a  cause  of  action.  In  this  case  the 
defendant  does  not  question  the  sufficiency  of  the  facts  alleged  to  con- 
stitute a  cause  of  action  in  a  proceeding  at  law,  but  insists  that  this 
complaint  is  a  bill  in  equity,  and  that  a  court  of  equity  has  no  juris- 
diction of  the  case.  In  that  event,  the  court  will  treat  it  as  an  action 
at  law,  and  administer  the  proper  relief  in  that  form  of  proceeding.* 


RICKETTS  V,  DORREL. 

Supreme  Court  of  Indiana,  November  Term.  1876 

[55  Ind,  470.] 

From  the  Ohio  Circuit  Court. 
H.  W.  Harrington,  for  appellant. 
D.  T.  Downey  and  A,  C.  Downey,  for  appellee. 

BiDDLE,  J. — Replevin  commenced  before  a  justice  of  the  peace.  The 
cause  of  action  is  stated  as  follows : 

' '  William  Dorrel.  being  duly  sworn,  says  that  his  personal  property,  consist- 
ing of  seven  hundred  and  thirty-eight  rails  of  walnut  and  oak  wood,  of  the  value 
of  fifteen  dollars;  and  one  hundred  and  sixty-four  stakes  of  oak  and  walnut  wood, 
of  the  value  of  five  dollars,  have  been  wrongfully  taken  and  are  unlawfully  de- 
tained by  James  C.  Ricketts :  that  said  personal  property  has  not  been  taken  by 
virtue  of  any  execution  or  other  writ  against  him.  and  that  he  has  sustained  dam- 
ages, by  said  wrongful  taking  and  unlawful  detention,  in  the  sum  of  twenty-five 
dollars, "  etc. 

Before  the  justice  of  the  peace,  the  appellant  moved  the  court  to  dis- 
miss the  action  and  quash  the  writ  of  replevin.  His  motion  was  over- 
ruled. Answer,  general  denial  and  two  special  paragraphs.  During 
the  trial  before  the  justice,  "  it  appeared  to  the  court  that  the  title  to 
land  was  under  dispute,*'  and  he  thereupon  certified  the  case  to  the 
Ohio  circuit  court.     The  parties  in  the  circuit  court  appeared  to  the 

1  Only  M)  much  of  the  opinion  is  g^iven  as  rciates  to  the  one  pcint. 
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action,  and  the  appellant,  without  taking  any  exception  to  the  mode 
in  which  the  case  had  been  certified  up,  moved  to  dismiss  the  action. 
His  motion  was  overruled,  and  exceptions  reserved.  Trial  by  jur>', 
general  verdict  for  appellee,  and  for  five  dollars  damages,  with  answers 
to  special  interrogatories  as  follows : 

'•I.  Is  William  Dorrel  the  owner  and  entitled  to  the  possession  of 
the  rails  and  stakes  described  in  the  complaint  ? 

**  Answer.     Yes.*' 

' '  2.  Was  Dorrel  the  owner  of  the  east  half  of  the  line  fence  between 
him  and  Ricketts,  before  the  same  was  removed  by  Ricketts  ? 

**  Answer.     Yes.** 

"3  Did  the  rails  and  the  stakes  in  the  complaint  named,  at  the 
time  when  this  suit  was  brought,  and  when  seized  by  virtue  of  the 
writ  of  replevin  herein,  form  a  part  of  a  partition  fence,  dividing  the 
lands  of  Dorrel  and  Ricketts  ? 

•  *  Answer.     Yes. 

"4.  At  the  time  this  suit  was  brought,  and  when  they  were  seized 
by  virtue  of  the  writ  of  replevin  herein,  did  they  form  a  part  of,  and 
were  they  connected  with,  a  standing  fence  ? 

*•  Answer.     Yes.** 

The  appellant  moves  **  the  court,  upon  his  written  motion,  now  filed, 
for  a  judgment  on  the  special  findings  of  the  jury  herein.** 

These  proceedings  were  had  at  the  January  term  of  the  court,  1875. 
At  the  March  term  of  the  court,  1875,  the  motion  for  judgment  on  the 
special  findings  was  overruled,  and  exceptions  reserved.  No  applica- 
tion or  motion  for  a  new  trial,  upon  written  causes  filed,  was  made  at 
the  term  the  verdict  was  rendered.  No  question,  therefore,  which 
arises  under  a  motion  for  a  new  trial,  is  presented  in  the  record.^ 

In  support  of  the  motion  for  a  judgment  on  the  special  findings,  it  is 
insisted  that  they  show  the  rails  and  stakes  replevied  to  have  been,  at 
the  time,  erected  into  a  fence,  and  remaining  a  part  thereof;  and  that 
the  fence,  being  a  part  of  the  realty,  and  owned  by  the  parties  as  ten- 
ants in  common,  can  not  be  replevied  as  personal  goods. 

The  special  findings  in  this  case  plainly  show  that  the  rails  and 
stakes  replevied,  at  the  time  the  suit  was  commenced,  and  when  they 
were  taken  by  virtue  of  the  writ,  constituted  a  part  of  a  standing  fence, 
and  were  therefore,  a  part  of  the  realty.  We  are  of  the  opinion  that 
they  were  not  ''personal  goods  **  in  the  true  meaning  of  the  statute 
authorizing  replevin,"  and,  therefore,  not  subject  to  be  replevied,  even 
admitting  that  they  were  wrongfully  taken  and  wrongfully  detained, 
and  wrong^lly  put  in  the  fence,  by  the  appellant.  If  a  person  wrong- 
fully took  and  detained  shingles,  and  nailed  them  on  his  roof,  or 
wrongfully  took  and  detained  brick,  and  laid  them  in  a  wall,  it  would 

1  Kmts  V.  Craig,  53  Ind.  561 ;  Griescl  v.  Schmal,  55  Ind.  475 ;  Sherlock  v.  The  First 
National  Bank,  etc.,  53  Ind.  73 ;  Marshall  v.  Beeber.  53  Ind.  83. 
1 2  R.  s.  1876,  p.  623,  see  71. 
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be  a  mischievous  and  unsafe  rule  to  allow  the  owner  to  replevy  them, 
even  though  his  rights  were  greatly  outraged.  There  are  other  reme- 
dies to  redress  a  wrong  of  this  kind  ;  and  in  laying  down  the  present 
rule  as  law,  we  deny  the  party  no  right,  but  simply  refuse  him  a  rem- 
edy by  replevin.  In  the  present  case,  if  the  appellee  has  suffered  a 
wrong,  we  think  he  has  mistaken  his  remedy  to  redress  it. 

The  judgment  is  reversed,  with  costs.     Cause  remanded  for  further 
proceedings. 

ON   PETITION   FOR   A   HEARING. 

BiDDLE,  J. — ^The  earnestness  of  the  petition  for  a  rehearing  in  this 
case  convinces  us  of  the  sincerity  of  the  petitioner,  but  it  seems  to  us 
that  he  has  misconceived  the  scope  of  the  opinion  pronounced.  He 
labors  to  convince  us  that  when  a  tree  is  wrong^lly  converted  into 
rails,  they  may  be  replevied ;  that  when  timber  is  wrongfully  cut  and 
converted  into  coal,  the  coal  may  be  replevied  ;  and  he  cites  other  similar 
cases.  The  opinion  nowhere  controverts  these  propositions.  When  an 
article  is  made  personal  property  by  being  severed  from  the  realty  to 
which  it  first  belonged,  it  may  be  replevied  as  long  as  its  separate 
identity  can  be  ascertained,  whatever  shape  it  may  take ;  but  when  an 
article  of  personal  property,  though  wrongfully  taken,  has  become  real 
estate  by  being  attached  to  the  realty,  it  can  not  be  replevied,  because  it 
has  lost  its  separate  identity,  and  its  character  as  personal  property. 
To  apply  these  principles  to  the  present  case : — If  rails  are  wrongfully 
taken  from  a  fence,  they  become  personal  property  and  may  be  replevied 
by  the  owner ;  but  if  rails  are  wrongfully  taken  and  put  into  a  fence, 
and  thus  made  a  part  of  the  realty,  they  can  not  be  replevied,  because  they 
have  lost  their  separate  identity,  and  can  not  be  delivered  without  detach- 
ing them  from  the  realty,  of  which  they  have  become  a  part.  And  this  is 
precisely  the  case  we  are  considering.  We  have  examined  the  authorities 
cited  by  the  petitioner,  and,  as  we  read  them,  all  the  cases  in  replevin 
are  against  the  petitioner.  In  Davis  v,  Easley^  13  111.  192,  it  is  held, 
that  a  party  may  maintain  replevin  for  boards  made  from  trees  wrong- 
fully cut  on  his  land ;  and  also  held  that  the  owner  of  personal  prop- 
erty, wrongfully  taken,  may  replevy  it  so  long  as  it  can  be  identified, 
unless  it  is  annexed  to  or  made  a  part  of  some  other  thing  which  is  the 
principal,  as  timber  converted  into  a  house,  grain  converted  into  malt, 
or  coin  converted  into  a  cup. 

The  appellee  labors  hard,  and  cites  many  authorities,  to  show  us  that 
a  wrong-doer  can  not  obtain  any  title  in  the  property  he  wrongfully 
takes,  as  against  the  owner — a  proposition  nowhere  disputed  ;  but  it  does 
not  follow  that  the  action  of  replevin  will  lie  in  all  cases,  merely  because 
the  owner  has  not  lost  the  title  to  his  property.  Nor  will  our  statute 
abolishing  the  distinction  between  the  forms  of  actions  aid  the  appellee. 
The  legislature  can  not  abolish  the  distinction  between  personal  and 
real  actions,  nor  between  actions  to  enforce  a  specific  performance  of  a 
contract  or  recover  a  specific  article,  and  those  which  seek  merely  a 
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money  judgment ;  nor  between  actions  arising  out  of  tort,  and  those 
founded  upon  contract ;  because  the  distinction  exists  in  fact,  and  not 
in  mere  form.  The  distinction  between  the  action  of  debt,  covenant, 
assumpsit,  trover,  trespass,  trespass  on  the  case,  and  suits  in  equity  to 
recover  money  directly,  may  be  and  is  abolished  by  the  code,  because 
the  remedy  sought  in  all  these  cases  is  the  same,  namely  a  money  judg- 
ment. The  appellee,  therefore,  can  not  bring  his  action  in  replevin  to 
recover  his  specific  rails,  and,  failing  in  that,  maintain  his  case  to 
recover  a  money  judgment  for  their  value,  merely  because  he  has  not 
lost  his  property  in  the  rails.  The  law  affords  him  ample  remedy  if  he 
rightly  chooses  it ;  but  it  is  no  part  of  the  duty  of  this  court  to  instruct 
him  as  to  what  that  remedy  is.  The  petition  is  overruled. 


McGONIGLE  v,  ATCHISON. 
SxTPRBMS  Court  of  Kansas,  July  Term,  1885. 

[33  Kan.  726.] 

Error  from  Leavenworth  District  Court. 
-  Action  by  Atchison  against  McGonigle,  to  recover  $2,000  damages 
for  200,000  bushels  of  sand  alleged  to  have  been  taken  from  plain tiflf's 
premises  in  Platte  County,  Missouri,  by  the  defendant,  brought  to 
IvCavenworth,  Kansas,  and  converted  to  his  own  use.  Trial  at  the 
December  Term,  1883,  and  verdict  for  plainti£f  for  |i.  Defendant 
moved  for  a  new  trial,  which  motion  the  court  overruled.  Judgment 
upon  the  verdict  for  plaintiff.    McGonigle  brings  the  case  to  this  court 

The  opinion  states  the  material  facts. 

Thomas  P,  Fenian  ^  for  plaintiff  in  error. 
J.  H,  Gillpatrick  and  Lucien  Baker ^  for  defendant  in  error.* 

Valentine,  J. — ^This  case  has  been  brought  to  this  court  upon  a 
•*  case-made, "  which  is  a  model  of  brevity  and  clearness,  and  reflects 
great  credit  upon  the  able  counsel  who  prepared  it.  The  case  has  also 
been  very  ably  presented  to  this  court  by  counsel  on  both  sides,  and  if 
we  should  err  in  its  decision,  it  will  not  be  their  fault.  The  amount 
involved  in  this  controversy  Ccems  to  be  small  and  trifling,  but  the 
principles  involved  are  supposed  to  be  of  vital  importance,  and  counsel 
for  plaintiff"  in  error,  defendant  below,  says  that  the  decision  of  the 
case  involves  the  possible  liability  for  not  only  many  dollars,  but  many 
hundreds  of  thousands  of  dollars.  We  have  therefore,  given  the  case 
a  very  careful  consideration. 

The  record  of  the  case,  as  presented  to  this  court,  shows  that  on 
October  4,  1883,  David  Atchison  filed  his  petition  in  the  district  court 
of  Leavenworth  county,  in  which  petition  he  alleged,   among  other 

1  The  arguments  are  omitted. 
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things,  that  he  was  then  and  had  been  for  more  than  five  years  the 
legal  and  equitable  owner  of  a  certain  piece  of  land,  describing  it,  situ- 
ated in  Platte  county,  state  of  Missouri,  and  being  on  what  is  com- 
monly known  as  * '  Leavenworth  Island  ;  ' '  that  the  defendant,  George 
McGonigle,  did,  on  or  about  March  i,  1883,  unlawfully  and  wrongfully 
enter  upon  said  premises  and  dig  sand  thereon,  and  remove,  take  and 
carry  away  to  the  city  of  Leavenworth,  and  convert  and  appropriate 
the  same  to  his  own  use,  to  wit,  200,000  bushels,  of  the  value  of  one 
cent  per  bushel,  to  the  damage  of  the  plaintiflf  in  the  sum  of  $2,000. 
and  prayed  judgment  for  the  sum  of  $2,000  and  costs.  To  this  petition 
the  defendant  answered,  the  answer  being  a  general  denial.  Upon  the 
issues  as  thus  made,  the  cause  came  on  for  trial  before  the  court  and  a 
jury ;  whereupon  the  defendant  objected  to  the  introduction  of  any 
testimony,  upon  the  ground  that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  of  which  the  district  court  had 
jurisdiction.  This  objection  was  overruled  by  the  court,  and  the  trial 
proceeded,  and  resulted  in  a  verdict  of  $1  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  upon  the  ground  of  error  of  law  occurring  at 
the  trial  and  duly  excepted  it,  which  motion  was  overruled,  and  the 
defendant  excepted.  Judgment  was  then  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $1  and  costs,  to  which  judgment 
the  defendant  excepted,  and  now  brings  the  case  to  this  court  for  review. 
Counsel  for  plaintiff  in  error,  defendant  below,  states  in  his  brief  that 
the  question  involved  in  this  case  is  as  follows :  '  *  Is  this  a  local  or  a 
transitory  action  ?  Is  it  trespass  guare  clausum  /regit,  or  trespass  de 
bonis  asportatis  f  We  think  the  question  may  be  more  properly  stated 
as  follows :  Do  the  facts  of  this  case  show  a  cause  of  action  that  is  trans- 
itory, or  one  that  is  purely  local  ?  Or  in  other  words,  do  the  facts  of  this 
case  show  a  cause  of  action  in  the  nature  of  trespass  de  bonis  asportatis, 
or  trover,  on  the  one  side,  or  trespass  guare  clausum /regit,  on  the  other 
side  ?  If  the  facts  show  a  cause  of  action  in  the  nature  of  trespass  de 
bonis  asportatis,  or  trover,  then  the  action  is  certainly  transitory  ;  but 
if  they  show  only  a  cause  of  action  in  the  nature  of  trespass  guare 
clausum  /regit,  then  the  action  is  admittedly  local.  The  distinction 
between  transitory  and  local  actions,  both  at  common  law  and  under 
the  code,  is  generally  and  substantially  as  follows :  If  the  cause  of 
action  is  one  that  might  have  arisen  anj'where,  then  it  is  transitory ; 
but  if  it  is  one  that  could  only  have  arisen  in  one  place,  then  it  is  local. 
Hence  actions  for  injuries  to  real  estate  are  generally  local,  and  can  be 
brought  only  where  the  real  estate  is  situated  ;  while  actions  for  injuries 
to  persons  or  to  personal  property,  or  relating  thereto,  are  generally 
transitory,  and  may  be  brought  in  any  county  where  the  wrongdoer 
may  be  found.  These  propositions  we  suppose  are  conceded.  But  the 
real  contention  between  the  parties  to  this  action  is,  whether  the  real 
and  substantial  grievance  set  forth  by  the  plaintiff  as  the  foundation 
for  his  action  is  one  which  relates  merely  to  real  estate,  or  one  which 
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may  be  considered  as  fairly  relating  to  personal  propertj*.  The  petition 
states  wrongs  relating  both  to  real  estate  and  to  personal  property.  It 
states  that  the  defendant  unlawfully  and  wrongfully  entered  upon  the 
plaintiff  *s  premises,  in  Miss'uuri,  and  dug  sand  thereon.  This  of  course 
was  a  wrong  relating  to  real  estate  only  ;  but  the  petition  also  states 
that  after  the  sand  was  severed  from  the  real  estate,  the  defendant  then 
removed  the  same  to  Leavenworth  city,  Kansas,  and  there  converted 
and  appropriated  the  same  to  his  own  use ;  and  these  last-mentioned 
wrongs  certainly  relate  to  personal  property  only  ;  for  as  soon  as  the 
sand  was  severed  from  the  real  estate  it  became  personal  property. 

This  principle,  of  things  becoming  personal  property  when  severed 
from  the  realty,  is  universally  recognized  by  all  courts  and  by  all  law- 
writers.  Besides,  the  plaintiff  in  this  case,  after  alleging  the  above- 
mentioned  wrongs,  then  ask  for  damages  only  for  the  wrongful  conver- 
sion of  the  sand,  which  was  personal  property,  and  does  not  ask  for 
damages  for  injuries  done  to  his  real  estate.  He  seems  to  waive  all  the 
wrongs  and  injuries  done  with  reference  to  his  real  estate  and  to  his 
possession  thereof,  provided  the  digging  and  the  removal  of  the  sand 
was  any  injury  to  either,  and  sues  only  for  the  value  of  the  sand  which 
was  converted.  We  think  it  is  true,  as  is  claimed  by  the  defendant,  that 
the  petition  states  facts  sufficient  to  constitute  a  cause  of  action  in  the 
nature  of  trespass  quare  clausum  f regit  rhnt  it  also  states  facts  sufficient 
to  constitute  a  cause  of  action  in  the  nature  of  trespass  de  bonis  aspor- 
tatis,  and  of  trover ;  and  we  think  the  plaintiflf  may  recover  upon  either 
of  these  latter  causes  of  action,  for  they  are  unquestionably  transitory  ; 
although  it  must  be  conceded  that  he  can  not  recover  upon  the  former 
cause  of  action,  for  it  is  admittedly  local  in  its  character,  and  because 
the  plaintiff  has  brought  his  action  in  a  jurisdiction  foreign  to  the  one 
where  this  local  cause  of  action  arose.  But  as  the  plaintiff  asks  no 
relief  pertaining  specially  to  the  local  cause  of  action,  but  only  such  as 
may  be  given  upon  the  facts  of  the  transitory  cause  of  action,  we  think 
he  may  recover. 

All  the  old  forms  of  action  are  abolished  in  Kansas  We  now  have 
no  action  of  trespass  quare  clausum  /regit,  nor  of  trespass  de  bonis 
asportatis,  not  of  trover ;  but  only  one  form  of  action,  called  a  civil 
action.*  And  under  such  form  of  action  all  civil  actions  must  be  pros- 
ecuted ;  and  all  that  is  necessary  in  order  to  state  a  good  cause  of  action 
under  this  form  is  to  state  the  facts  of  the  case  in  ordinary  and  concise 
language,  without  repetition.*  And  when  the  plaintiff  has  stated  the 
facts  of  his  case,  he  will  be  entitled  to  recover  thereon  just  what  such 
facts  will  authorize.'  We  now  look  to  the  substance  of  things,  and  not 
merely  to  forms  and  fictions.  If  the  facts  stated  by  the  plaintiff  would 
authorize  a  recovery  under  any  of  the  old  forms  of  action,  he  will  still 
be  entitled  to  recover,  provided  he  proves  the  facts.     If  the  facts  stated 

1  civil  Code,  g  lo.  S  Civil  Code,  \  87. 

S  Fitzpatrick  v.  Gebhart,  7  Kas.  42,  43  ;  Runs  v.  Ward,  28  id.,  132. 
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would  authorize  one  or  two  or  more  kinds  of  relief,  he  may  then  elect  as 
to  which  kind  of  relief  he  will  obtain  ;  and  the  prayer  of  his  petition 
will  generally  indicate  his  election.  And  if  one  kind  of  relief  is  beyond 
the  jurisdiction  of  the  court,  and  the  other  within  such  jurisdiction,  the 
plaintiff  may  elect  to  receive  that  kind  of  relief  which  is  within  the 
jurisdiction  of  the  court.  We  think  the  plaintiff  may  maintain  his 
present  action  as  an  action  in  the  nature  of  trespass  de  bonis  aspOrtatiSy 
or  trover.  When  the  sand  was  severed  from  the  real  estate  it  became 
personal  property,  but  the  title  to  the  same  was  not  changed  or  trans- 
ferred. It  still  remained  in  the  plaintiff.  He  still  owned  the  sand,  and 
had  the  right  to  follow  it  and  reclaim  it,  into  whatever  jurisdiction  it 
might  be  taken.  He  could  recover  it  in  an  action  of  replevin,*  or  he 
could  maintain  an  action  in  the  nature  of  trepass  de  bonis  asportatis,  for 
damages  for  its  unlawful  removal,^  or  he  could  maintain  an  action  in 
the  nature  of  trover,  for  damages  for  its  conversion,  if  it  were  in  fact 
converted,'  or  he  could  maintain  an  action  in  the  nature  of  assumpsit, 
for  damages  for  money  had  and  received,  if  the  trespasser  sold  the 
property  and  received  money  therefor.* 

In  all  cases  of  wrong,  the  tort  or  a  portion  thereof  may  be  waived  by 
the  party  injured,  and  he  may  recover  on  the  remaining  portion  of  the 
tort  or  on  an  implied  contract,  provided  the  remaining  facts  will  author- 
ize such  a  recovery.  Mr.  Waterman,  in  his  work  on  Trespass,  uses  the 
following  language : 

"Section  1102.  Although  as  standing  trees  are  part  of  the  inherit- 
ance, and  the  severing  them  from  it  is  deemed  an  injury  to  the  freehold, 
for  which  trespass  quare  clausum  /regit  is  the  appropriate  remedy,  yet 
the  party  may  waive  that  ground  of  recovery,  and  claim  the  value  of 
the  timber  only  thus  severed  and  carried  away.  In  the  one  case,  the 
entering  and  breaking  of  the  close  is  the  gist  of  the  action ;  in  the 
other,  the  taking  and  carrying  away  of  the  property.  In  the  latter 
case,  the  action  is  transitory,  and  not  local.  '*  * 

The  plaintiff  in  error,  defendant  below,  has  cited  a  large  number  of 
authorities,  but  under  our  code  of  practice  and  procedure  they  hardly 
apply  to  the  facts  of  this  case.  Those  nearest  applicable  are  the  follow- 
ing :  Am,  Un,  Tel,  Co,  v.  Middleton,  80  N.  Y.  408 ;  Frost  v.  Duncan,  19 
Barb.  560;  Howe  v,  Willson,  i  Denio,  181  ;  Sturgis  v,  Warren,  11  Vt. 
433  ;  Baker  V.  Howell,  6  Serg.  &  R.  476 ;  Powell  v.  Smith,  2  Watts,  126  ; 
Uttendorffer  v.  Saegers,  50  Cal.  496. 

The  case  of  The  Telegraph  Company  v,  Middleton,  supra,  was  where 

1  Richardson  v.  York,  14  Me.  216 :  Harlan  v.  Harlan,  15  Pa.  St.  507 ;  Halleck  v.  Mixer,  16 

Cal.  574. 

S  Wadleigh  v.  Janvrin,  41  N.  H.  503,  520 ;  Bulkley  v.  Dolbeare,  7  Conn.  232, 
8  Tyson  v.  McGuineas,  25  Wis.  656  ;  Whidden  v.  Seclye,  40  Me.  247,  255,  256  ;  Riley  v.  Boa- 
ton  W.  P.  Co.,  65  Mass.  II  ;  Nelson  v.  Burt,  15  Mass.  204 ;  Forsyth  v.  Wells,  41  Pa.  St.  291; 
Wright  V.  Guier,  9  Watts,  172;  Mooers  v.  Wait,  3  Wend.,  104. 

4  Powell  V.  Rees,  7  Ad.  &  E.  426;  Whidden  v.  Seelye.  40  Me.  255;  Halleck  v.  Mixer.  16  Cal. 
574.    See  alao  in  this  connection  the  case  of  Fanson  v.  Linsley,  20  Kas.  235. 

5  See  also  Nelson  v.  Burt,  15  Mass.  204 ;  Halleck  v.  Mixer,  16  Cal.  574. 
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the  defendant  committed  a  trespass  by  cutting  down  telegraph  poles  in 
a  highway,  and  throwing  them  in  the  ditches  and  on  the  fences  on  the 
sides  of  the  highway,  and  leaving  them  there.  There  was  no  asporta- 
tion from  the  premises,  no  conversion,  and  no  intended  asportation  or 
conversion ;  and  the  court  held  that  the  action  was  therefore  trespass 
quare  clatisum  /regit,  and  not  trover,  and  that  the  action  was  therefore 
local  in  its  character  and  not  transitory.  The  case  of  Frost  v,  Duncan, 
supra,  was  not  decided  by  a  court  of  last  resort ;  and  the  main  question 
decided  was  that  two  causes  of  action  were  improperly  joined  in  one 
count.  Besides,  in  that  case  the  defendants  were  in  the  actual  posses- 
sion of  the  land,  claiming  the  same  as  their  own  under  a  deed.  The 
next  four  cases  were  not  decided  under  any  reformed  code  of  pro- 
cedure, and  we  do  not  think  that  the  seventh  and  last  case  cited  con- 
flicts with  the  views  that  we  have  expressed.  The  fact  that  the  question 
of  title  to  real  estate  was  incidentally  raised  in  that  case  makes  no 
diflference.  See  the  cases  heretofore  cited,  and  especially  Harlan  v. 
Harlan,  15  Pa.  St.  507 ;  Halleck  v.  Mixer,  16  Cal.  574.  The  plaintiff 
was  in  possession,  claiming  to  own  the  property,  while  the  defendant 
was  a  mere  wrongdoer,  with  no  claim  of  interest  in  the  land. 

We  have  so  far  considered  this  case  as  though  it  made  no  difference 
whether  the  sand  was  severed  from  the  real  estate  and  carried  away  by 
one  act  only,  or  by  two  or  more  ;  nor  do  we  think  that  it  can  make  any 
difference.  Under  any  circumstances,  the  sand  remains  the  property  of 
the  owner  of  the  land  until  he  chooses  to  abandon  the  same.  We  sup- 
pose that  if  the  sand  were  severed  from  the  real  estate  by  one  act,  and 
then  carried  away  by  another,  this  proposition  would  not  be  questioned, 
and  probably  it  will  not  be  questioned  even  if  the  sand  was  severed  and 
carried  away  by  a  single  act ;  and  if  the  sand  remains  the  property  of 
the  owner  of  the  real  estate,  as  we  think  it  does,  there  can  be  no  good 
reason  why  he  should  not  be  entitled  to  all  the  remedies  for  its  recov- 
ery, or  for  loss  or  damages  for  its  injur>%  or  detention  or  conversion, 
which  he  might  have  with  respect  to  any  other  personal  property. 

The  judgment  of  the  court  below  will  he  affirmed. 

All  the  Justices  concurring. 
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Supreme  Court  of  Arkansas,  November  Term,  1889. 

[52  Ark.  411.] 

The  complaint  is  this  action  alleges  that  about  the  6th  day  of  March, 
1887,  the  plaintiff,  Townsend,  and  the  defendant,  Harris,  entered  into 
a  partnership  for  the  purpose  of  editing  and  publishing  the  **  Arka- 
delphia  News, "  a  weekly  newspaper — Harris  being  publisher  and  Town- 
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send  editor;  that  about  the  20th  day  of  July,  1887,  that  being  the 
day  of  publication, 

"the  defendant  having  possession  of  the  only  key  to  the  office  of  publication, 
wickedly,  maliciously,  and  with  the  intent  to  stop  the  publication  of  said  paper 
without  consulting  plaintiff,  and  against  his  will,  locked  the  door  of  said  printing 
office,  carried  therefrom  the  joint  lever  of  the  press,  without  which  it  could  not 
be  run,  and  also  took  the  half-printed  paper  for  that  week,  and  secreted  them  so 
that  plaintiff  was  unable  to  get  possession  of  the  same,  or  to  have  them  in  the 
office  until  the  order  of  the  Chancery  Court  commanded  him  to  replace  them  ; 
that  by  reason  of  said  unbusinesslike  conduct,  the  newspaper  was  suspended  for 
about  two  months,  and  many  of  its  subscribers  and  advertising  patrons  were 
driven  away,  to  the  great  damage  of  the  plaintiff,  in  the  sum  of  $200." 

The  defendant's  answer  contains:  First — The  plea  of  res  adjudicata. 
Second — A  denial  of  the  damage  alleged,  and  an  allegation  that  the 
property  was  taken  by  defendant,  in  order  to  prevent  the  continuance 
of  the  partnership  against  his  will. 

The  plea  of  res  adjudicata  was  heard  by  the  court  sitting  as  a  jury, 
and  its  findings  of  law  and  fact  are  as  follows  :  ^*  That,  previous  to  July 
20,  1887,  the  plaintiff  and  defendant  were  engaged  as  partners  in  run- 
ning a  newspaper  in  Arkadelphia,  called  the  Arkadelphia  News ;  that 
on  the  25th  day  of  July,  1887,  plaintiff  herein  brought  a  chancery  suit 
on  the  equity  side  of  this  court,  numbered  859  ;  that  defendant  herein 
was  defendant  in  that  suit ;  that  plaintiff 's  complaint  asked  for  a  per- 
manent injunction,  restraining  the  defendant  from  unlawfully  interfer- 
ing with  the  partnership  property,  alleging  certain  reckless  and 
unbusinesslike  conduct  upon  defendant's  part ;  that  on  the  first  of 
August,  1887,  this  defendant  in  that  suit  filed  an  answer  and  cross-com- 
plaint, asking  that  said  partnership  be  dissolved,  and  for  a  settlement 
of  the  same.  On  August  6th,  1887,  plaintiff  in  that  suit  filed  his  answer 
to  the  cross-complaint  of  this  defendant,  and  in  that  answer  one  of  the 
paragraphs  set  up  a  counter-claim  for  damages  sustained  by  plaintiff 
herein,  alleging  the  same  cause  of  action  set  up  in  the  complaint  herein, 
and  claiming  the  same  amount  of  damages  asked  in  the  complaint  by 
the  plaintiff;  that  no  objection  appears  to  have  been  raised  on  the  part 
of  defendant  to  the  counter-claim,  and  that  it  nowhere  appears  from  the 
record  in  that  cause  that  the  said  counter-claim  was  ever  withdrawn  by 
plaintiflf;  that  defendant  did  not  demur  to  said  counter-claim,  nor  move 
to  transfer  jt  to  the  common  law  docket ;  that  plaintiff  did  not  ask  said 
court  to  order  the  issue  on  this  counter-claim  to  be  tried  by  the  jury ; 

that  the  court,  on  the day  of  December,  1887,  made  a  final  decree 

in  said  cause,  settling  all  the  matters  put  in  issue  in  said  cause.  The 
court  finds  that  the  acts  complained  of  in  the  complaint  herein  were 
committed  by  one  partner  to  the  partnership  property  while  the  part- 
nership existed.  The  court  finds  as  a  matter  of  law  that  a  court  of  equity 
had  no  jurisdiction,  in  suits  by  one  partner  to  obtain  damages  for  the 
tortious    acts  of  another  partner  to  the  partnership  property  while  the 
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partnership  lasted,  to  award  damages,  and  that  the  answer  to  the  cross- 
complaint  in  the  chancery  suit  herein,  raised  no  issue  triable  in  a  court 
of  equity,  even  though  defendant  did  not  object  to  the  trial  of  that  issue 
in  that  case  ;  that  a  court  of  equity  can  not  award  damages  for  a  tort 
by  a  partner  to  partnership  property.  The  court  therefore  finds  as  a 
matter  of  law,  that  the  decree  of  the  Clark  Chancery  Court,  in  the 
case  of  Townsend  v.  Harris,  No.  859,  on  chancery  court,  rendered  on 

the  day  of  December,    1887,  does  not  bar  this  suit  between  the 

same  parties,  and  consequently  the  cause  of  action  set  forth  in  plaintifif  's 
complaint  herein  is  not  res  adjudicata.^*  Thereupon  the  case  was  tried 
npon  the  complaint  and  the  second  paragraph  of  the  answer  before  a 
jury,  and  a  verdict  was  rendered  for  plaintifif  in  the  sum  of  $25.  The 
defendant  appealed. 

Crawford  &  Crawford,  for  appellant. 

Murry  &  Kinsworthy,  for  appellee. 

Per  Curiam. — The  authorities  cited  by  the  appellee  are  to  the  eflfect 
that  an  action  by  a  partner  against  his  co-partner  for  injury  done  to  the 
partnership  property  is  cognizable  in  a  court  of  law.  None  goes  to  the 
extent  of  holding  that  the  matter  is  not  cognizable  in  a  court  of  equity, 
in  an  action  of  account  for  final  settlement. 

But  even  if  the  issue  were  not  properly  cognizable  in  equity,  can  it 
be  held  that  the  judgment  is  void  ?  Under  the  code  a  plaintifif  is  only 
required  to  make  a  plain  statement  of  his  case  in  his  complaint.  If 
the  case  stated  would  formerly  have  been  an  action  at  law,  either  party 
is  entitled  to  a  trial  by  jury  after  the  manner  of  the  common  law ;  but 
if  the  cause  as  stated  would  have  been  distinctly  equitable  under  tlie 
old  system,  then  it  is  triable  according  to  the  former  chancery  method. 
That  is  the  substantial  difiference  between  law  and  equity  under  the 
new  procedure.  It  does  not  recognize  one  judge  as  presiding  over 
separate  tribunals,  the  clash  of  whose  jurisdictions  confounds  the  prac- 
titioner and  ruins  the  suitor.  One  court,  endowed  with  the  powers  to 
try  all  causes,  administers  the  whole  law.  For  its  convenience  separ- 
ate dockets  are  kept  for  the  two  classes  of  cases.  If  no  objection  is 
made  to  the  form  of  trial — ^that  is,  whether  it  shall  be  according  to  the 
common  law  or  chancery  practice — it  is  adjudged  not  to  be  error  to  try 
a  common  law  case  according  to  equity  practice,  or  an  equitable  case 
according  to  the  practice  of  the  common  law.*  It  follows  that  if  objec- 
tion is  made,  and  the  court  applies  the  wrong  form  of  trial  to  the  case 
in  hand,  it  commits  only  an  error  in  the  exercise  of  rightful  jurisdic- 
tion, because  the  power  to  determine  the  cause  and  the  method  by 
which  it  shall  be  tried,  is  devolved  upon  it.  An  erroneous  judgment 
pronounced  in  such  a  case  is  not  a  nullity. 

On  the  finding  of  the  court,  its  judgment  should  have  been  for  the 
appellant  upon  his  plea  of  res  adjudicata,  and  such  judgment  will  be 
rendered  here. 

1  OrgBn  V.  Railway,  51  Ark.  235. 
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GUNSAUIyl^US,  ADM'R.  v.  PETTIT,  ADM*R. 

Supreme  Court  op  Ohio,  May  22,  1888. 

[46  O,  S.  27.] 

Error  to  the  Circuit  Court  of  Huron  County. 

F.  D.  Gunsaullus  and  G,  T,  Stewart,  for  plaintiff  in  error. 

T.  H.  WigginSy  for  defendant  in  error. 

MiNSHALi,,  J. — The  suit  below  was  brought  by  the  administrator  of 
a  deceased  wife  against  the  administrator  of  her  deceased  husband,  and 
sought  to  charge  his  estate  with  a  claim  for  money  had  and  received 
by  him  in  trust  for  her.  They  intermarried  in  1836,  she  being  at  the 
time  the  widow  of  Merritt  Pettit  deceased,  in  whose  lands  she  had  a 
dower  estate.  It  is  claimed  that  her  last  husband,  the  decedent  of  the 
plaintiff  in  error,  received  the  rent  arising  from  the  dower  estate  of  his 
wife  in  the  lands  of  her  former  husband,  amounting  to  $2,950,  and, 
also,  the  money  paid  by  a  railway  company  for  the  right  of  way 
through  her  dower  estate,  and  that  in  1868  he  received  her  share  in  the 
estate  of  her  father,  amounting  to  $650.59  ;  that  all  these  sums  were 
received  by  the  husband  in  the  right  of  the  wife,  without  intention  to 
make  the  same  his  own ;  that  he  so  held  the  money  in  trust  for  her, 
and  had  promised  to  invest  it  for  her  use,  but  died  before  doing  so. 
All  the  material  facts  were  controverted  by  the  answer.  The  case  was 
tried  to  the  court,  a  jury  being  waived ;  the  court  found  for  the  defend- 
ant and  dismissed  the  petition.  Thereupon  the  plaintiff  below  appealed 
to  the  district  court,  and,  the  cause  having  been  transferred  to  the  cir- 
cuit court,  a  motion  was  made  therein  to  dismiss  the  appeal  on  the 
ground  that  neither  party  was  entitled  to  a  jury  on  the  issues  of  fact 
joined  between  them.  The  motion  was  overruled,  and,  a  trial  being 
had,  the  circuit  court  rendered  a  judgment  in  favor  of  the  appellant. 
In  refusing  to  dismiss  the  appeal  we  think  the  court  erred. 

The  constitutional  limitation  as  to  trial  by  jury  is  on  the  power  to 
abridge,  and  not  on  the  power  to  extend,  the  right  of  trial  by  that 
method.  The  right  may  be  extended,  but  not  abridged.  So  that  the 
question  is  not  merely,  whether  at  common  law,  either  party  had,  upon 
the  issues  joined,  a  right  to  trial  by  jury,  but  whether  under  the  pro- 
visions of  our  code  of  civil  procedure  such  right  is  awarded  him.  The 
code  provides  *  that  issues  of  fact  arising  in  actions  for  the  recovery  of 
money  only  shall  be  tried  by  a  jurj%  unless  waived  by  the  parties  ;  and 
such  actions  are  not  appealable.*  Hence  the  right  of  a  party  to  trial  by 
jury,  in  a  given  case,  does  not  depend  upon  the  character  of  the  prin- 
ciples upon  which  he  may  base  his  right  to  relief,  but  upon  the  nature 
and  character  of  the  relief  sought.     If  the  relief  sought  is  a  money 

M5130R.S.  «|52a6R.  F. 
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judgment  only,  and  all  that  is  required  to  afford  him  a  remedy,  it  is 
immaterial  whether  his  right  of  action  is  based  upon  what  were  for- 
merly regarded  as  equitable  or  upon  what  were  regarded  as  legal  prin- 
ciples. In  either  case  the  remedy  must  be  sought  in  the  civil  action  of 
the  code ;  and  in  it  trial  by  jury  is  given  upon  all  issues  of  facts  where 
the  relief  sought  is  a  money  judgment  only.* 

The  claim  of  the  plaintiff  below,  when  reduced  to  its  substance,  is, 
that  the  husband  of  his  intestate  received  moneys  belonging  to  her, 
that  he  promised  to  hold  and  invest  for  her  use.  For  not  doing  so,  he 
asks  to  recover  a  judgment  for  money  against  the  administrator  of  the 
husband  for  the  amount  so  received ;  and  such  judgment  and  none  other 
was  rendered  by  the  circuit  court.  The  fact  that  the  court  ordered  that 
it  should  be  a  lien  upon  all  the  lands  of  which  the  husband  died  seized, 
added  nothing  to  the  relief  granted ;  for  such  would  have  been  its  effect 
had  no  such  order  been  made,  had  the  court  had  jurisdiction  to  hear 
and  determine  the  case  on  appeal. 

The  fact  that  prior  to  the  code  the  only  remedy  would  have  been  a 
suit  in  equity,  does  not  affect  the  right  of  either  party  to  demand  a  jury 
trial  upon  the  issues  of  fact  joined  in  the  action.  Hence  the  case  of 
Huber  V,  Huberts  Adm^r^  lo  Ohio,  371,  has  no  application  to  the  ques- 
tion presented  here.  The  case  then  was  not  appealable,  and  the  circuit 
court  erred  in  not  sustaining  the  motion  to  dismiss  the  same.' 

Judgment  reversed  and  appeal  dismissed, 

1  Citing  Alsdorf  v.  Reed,  45  O.  S.  653.  ^ 

S  See  also  Roelach  v.  Mixer  (1891),  5  Ohio  C.  C.  404:  and  compare  McCrory  v.  Parks 
(1868),  18  O.  S.  I ;  Black  v.  Boyd  (1893),  50  O.  S.  46 :  '*The  equity  jurisdiction  of  a  court  of 
common  pleas,  in  matters  of  mutual  and  complicated  accounts,  is  not  abrogated  by  section 
5130,  Revised  Statutes,  which  provides  that  either  party  may  demand  a  jury  trial  of  *  issues 
of  fact  arising  in  actions  for  the  recovery  of  money  only.'  An  action  is  not  one  for  the 
recovery  of  money  only,  within  the  purview  of  the  statute,  where,  to  administer  full 
and  complete  relief  therein,  it  is  necessary  to  invoke  the  equity  powers  of  the  court  to 
adjust  the  accounts  between  the  parties,  and  in  such  case  either  party  may,  by  virtue  of 
section  5326,  of  the  Revised  Statutes,  appeal  to  the  circuit  court  from  the  judgment  of  the 
court  of  common  pleas." 
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KIRKWOOD  V,  FIRST  NATIONAI.  BANK  OF  HASTINGS. 
Supreme  Court  of  Nebraska,  January  Term,  1894, 

[40  Neb,  484.] 

Error  from  the  District  Court  of  Adams  County 

L,  W.  Billingsley  and  R,  /.  Greene^  for  plaintiff  in  error. 

TibbetSy  Morey  <2f  Lewis ^  contra.* 

Irvine,  C. — ^The  plaintiff  in  error  was  the  plaintiff  in  the  district  court. 
In  her  petition  she  avers  that  on  December  4,  1890,  she  deposited  with 
the  defendant  bank  $3,000,  for  which  the  defendant  issued  to  her  a  cer- 
tificate of  deposit ;  that  on  or  about  June  6,  1891,  she  lost  the  certificate 
and  at  once  gave  notice  of  loss  to  the  defendant ;  that  she  had  not  at 
the  time  of  the  loss  or  at  any  other  time  indorsed  the  certificate  or  in 
any  way  negotiated  or  h5rpothecated  the  same.  The  prayer  was  for  a 
judgment  for  the  amount  of  the  certificate  with  interest. 

The  defendant,  by  its  answer,  admits  the  deposit  and  the  issuance  of 
a  certificate  in  words  and  figures  as  follows : 

•'First  National  Bank, 

*'  Hastings,  Nebraska.  Dec.  4,  1890.     28906. 
*      ' '  This  certifies  that  Miss  Rose  Kirkwood  has  deposited  in  this  bank  three  thou- 
sand dollars  ($3,000),  payable  to  order  of  self,  in  current  funds,  on  return  of  this 
certificate  properly  indorsed.     This  deposit  not  subject  to  check.     With  inter- 
est at  six  per  cent  if  left  six  months ;  no  interest  after  six  months. 

"Certificate  of  deposit. "  C.  B.  Hutton,  for  Cashier. *' 

The  defendant  further  alleged  that  when  the  plaintiff  demanded  pay- 
ment she  failed  to  produce  the  certificate,  claiming  that  she  had  lost 
it ;  that  the  defendant  was  at  all  times  ready  and  willing  to  pay  the 
certificate  upon  its  production,  or,  if  lost,  to  pay  it  upon  the  execution 
and  delivery  of  a  sufficient  indemnifying  bond.  The  defendant  then 
denied  each  and  every  allegation  in  the  petition  not  specifically  admitted 
or  modified,  and  prayed  that  the  plaintiff  be  ordered  to  execute  and 
deliver  an  indemnity  bond  to  secure  it  against  any  loss  by  reason  of 
said  certificate. 

There  was  a  trial  upon  these  pleadings,  a  jury  being  expressly 
waived,  and  the  following  finding  and  judgment  were  entered  : 

"  This  cause  comes  finally  on  to  be  heard  upon  the  petition  of  the  plaintiff, 
the  answer  of  the  defendant,  and  the  evidence,  and  the  same  is  submitted  to  the 
court ;  upon  consideration,  the  court  finds  that  there  is  due  to  the  plaintiff  from 
the  defendant  upon  the  cause  of  action  set  out  in  her  said  petition  the  sum  of 

•3.090- 

'*It  is  therefore  considered  and  adjudged  by  the  court,  that  the  plaintiff  have 

and  recover  of  and  from  the  said  defendant  the  said  sum  of  $3,090,  and  that  each 

party  to  this  action  pay  half  of  the  costs  herein. 
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"  It  i5  also  considered  and  ordered  by  the  court  that  the  defendant  pay  the 
said  sum  of  $3,090  to  the  clerk  of  this  court,  to  be  paid  over  to  said  plaintiff  upon 
the  filing  by  plaintiff,  with  the  clerk  of  this  court,  of  a  good  and  sufficient  bond 
of  indemnity  with  approved  sureties,  to  be  approved  by  said  clerk,  indemnifying 
the  said  defendant  against  any  and  all  liability  which  may  hereafter  arise  and 
might  subject  the  said  defendant  to  the  payment  of  the  said  certificate  of  deposit, 
as  set  out  in  said  petition,  and  heretofore  lost  by  said  plaintiff." 

The  plaintiff  brings  the  cause  here,  assigning  several  errors,  all, 
however,  going  to  the  authority  of  the  court  to  make  an  order  requir- 
ing a  bond  of  indemnity.  There  is  no  bill  of  exceptions  and  the  case 
can  be  reviewed  only  upon  the  petition,  answer,  and  judgment. 

There  is  a  great  deal  of  argument  in  the  briefs  to  the  eflfect  that  the 
action  was  beg^n  as  one  at  law ;  that  an  action  at  law  can  only  be 
maintained  upon  a  lost  instrument  when  it  is  non-negotiable,  or,  if 
negotiable,  when  lost  after  maturity  or  unindorsed,  and  that  in  any 
event  in  an  action  at  law  no  indemnity  can  be  required.  These  distinc- 
tions have  been  recognized  in  England  and  generally  in  those  of  the 
United  States  where  the  courts  of  law  and  equity  are  distinct.  But 
counsel  lose  sight  of  the  fact  that  our  district  courts  are  courts  of  gen- 
eral law  and  equity  jurisdiction ;  that  the  code  abolishes  formal 
distinctions  between  law  and  equity,  and  that  where  a  cause  of  action, 
either  at  law  or  in  equity,  is  stated  in  a  petition  the  district  court  may 
administer  relief  according  to  the  nature  of  the  case,  without  regard  to 
forms  of  action.  Had  the  old  practice  prevailed,  upon  the  tender  of 
proper  issue,  if  the  court  had  found  that  indemnity  was  proper,  the 
plaintiff  could  have  obtained  no  relief  if  she  began  at  law.  Had  she 
begun  in  equity,  she  wculd  have  obtained  the  appropriate  relief  accord- 
ing to  the  pleadings  and  the  proof.  Under  our  practice,  she  alleging  a 
state  of  facts  entitling  her  to  relief  at  law  and  the  defendant  by  answer 
setting  up  facts  entitling  it  to  equitable  relief,  the  question  is  not  one 
of  jurisdiction  but  of  proof,  and  the  court  had  jurisdiction  to  enter 
either  an  absolute  judgment  or  one  conditioned  upon  the  execution  of 
an  indemnity  and  according  as  the  proof  might  justify.  .  .  .* 

There  is  no  finding  sufficient  to  sustain  that  portion  of  the  judgment 
requiring  indemnity.  That  portion  of  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial  upon  the  issues  relating  to  the 
defendant's  claim  for  indemnity.  Judgment  accordingly, 

1  Part  of  the  opinion,  dealing  with  other  topics  than  the  question  of  pleading,  is  omitted. 
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The  plaintiff  *s  action  was  commenced  in  the  court  of  common  pleas, 
April  22,  1892,  by  the  filing  of  a  petition  alleging  in  substance,  that 
the  plaintiff  was,  and  has  been  for  more  than  twenty-one  years,  the 
owner  of,  and  in  undisputed  possession  of  certain  lots  in  the  city  of 
Toledo  ;  that  the  defendant  company,  and  the  other  defendants,  its  offi- 
cers, with  full  knowledge  of  plaintiff's  ownership  and  possession,  had 
entered  upon  said  land  and  placed  stakes,  etc.,  thereon,  and  were  pro- 
posing to  forcibly  and  unlawfully  enter  upon  and  take  possession  of 
the  lands  under  some  pretended  claim  of  title,  which,  if  pursued, 
would  cast  a  cloud  upon  the  title  of  plaintiff,  and  do  him  irreparable 
injury.  An  injunction  was  asked  restraining  the  defendants  from  enter- 
ing upon  the  lands,  and  that,  if  there  be  any  dispute  as  to  the  true 
boundary  line,  that  the  same  may  be  determined  by  direction  of  the 
court,  and  that  plaintiff  have  all  proper  relief. 

An  injunction  was  allowed  on  this  petition.  Two  amendments  fol- 
lowed, more  particularly  defining  the  boundaries.  May  25,  1894,  an 
answer  was  filed  taking  issue  as  to  the  ownership  of  the  land  and  as  to 
possession,  and  setting  up  new  matter  by  way  of  defence.  A  reply  fol- 
lowed denying  the  averments  of  new  matter.  November  3,  1894,  a 
supplemental  petition  was  filed,  making  Samuel  R.  Galloway,  receiver, 
a  party,  and  on  the  same  date  an  amendment  to  the  reply,  further 
replying  to  the  answer,  was  filed. 

At  the  May  term,  1895,  leave  was  granted  plaintiff  on  *his  applica- 
tion, to  file  an  amended  and  supplemental  petition,  and  to  make  R.  B. 
F.  Pierce,  receiver,  a  party,  and  on  June  3,  1895,  a  pleading  entitled 
**  amended  and  supplemental  petition  **  was  filed,  a  synopsis  of  which 
is  given  in  the  opinion.  October  10,  following,  was  filed  the  answer  of 
the  company  to  the  amended  and  supplemental  petition  filed  June  3, 
1895,  in  which  it  alleged  in  substance :  i.  That  it  was  an  Ohio  corpor- 
ation owning  a  line  of  railway  from  Toledo  to  East  St.  Louis,  Illinois ; 
that  it  was  the  owner  of  certain  yards  and  tracks  in  Toledo  ;  that  said 
Pierce  was  the  duly  appointed,  qualified,  and  acting  receiver,  under 
appointment  from  the  Circuit  Court  of  the  United  States  ;  that  as  such 
he  was  in  possession  and  control  of  and  operating  said  railroad ;  that 
at  and  about  the  time  of  the  commencement  of  the  action  and  subse- 
quent thereto,  the  defendant  company  was  in  possession  of  the  land 
claimed  by  plaintiff,  and  had  theretofore  constructed  a  fence  thereon ; 
that  since  the  twenty-third  day  of  January,  1895,  said  Pierce,  receiver, 
had  been,  and  still  was,  in  the  possession  of  said  land ;  and  the  defend- 
ant denied  each  and  every  other  allegation  in  the  amended  and  supple- 
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mental  petition  contained.  2.  Adverse  possession  for  twenty -one  years. 
3.  That  the  company  and  its  grantors,  being  in  possession,  had  made 
valuable  improvements  thereon  for  railroad  purposes  with  full  knowl- 
edge and  consent  of  the  owner,  who  made  no  protest  or  objection, 
which  conduct  was  acted  upon  by  the  company,  and  it  would  be  greatly 
injured  by  allowing  plaintiff  now  to  establish  any  right  or  title  to,  or 
interest  in  said  land.  4.  Statute  of  limitation  of  twenty-one  years. 
And  asked  to  be  hence  dismissed  with  its  costs. 

A  reply  to  this  answer  was  filed  on  the  day  of  trial. 

At  the  October  term,  the  plaintiff,  having  been  granted  leave  to  file 
instanter  his  reply  to  this  answer,  and  the  reply  (as  above  stated)  hav- 
ing been  filed,  the  cause  thereupon  came  on  to  be  heard  and  was  sub- 
mitted upon  the  pleadings  and  the  evidence.  And  the  court,  being  fully 
advised  in  the  premises,  and  having  heard  the  arguments  of  counsel, 
found  for  the  defendants.  It  then  ordered,  adjudged,  and  decreed,  that 
the  petition  and  the  amended  and  supplemental  petitions  of  plaintiff 
be  dismissed,  and  that  defendants  go  hence  without  a  day,  and  recover 
costs.  Thereupon  notice  of  appeal  was  given,  amount  of  bond  fixed, 
and  bond  duly  given. 

In  the  circuit  court  defendants  interposed  a  motion  to  dismiss  the 
appeal  on  the  ground  that  the  cause  is  not  appealable.  The  circuit 
court  sustained  the  motion,  and  dismissed  the  cause  and  the  appeal. 
Reversal  of  this  order  of  dismissal  is  now  asked. 

Hurd,  Brumback  &  Thatcher  and  Erwin  P,  Raymond^  for  plaintiff 
in  error. 

Brown  &  Geddes  and  Clarerue  Brown,  for  defendants  in  error.* 

Spear,  J. — The  question  whether  the  cause  was  or  was  not  appeal- 
able, depends  upon  whether  the  case  in  the  court  of  common  pleas  was 
one  i  I  which  a  jury  trial  could  of  right  be  demanded.  This  depends 
upon  the  character  of  the  case  which  was  actually  tried.  It  is  con- 
ceded that  upon  the  original  pleadings,  and  the  issues  made  as  they 
stood  prior  to  the  filing  of  the  amended  and  supplemental  petition, 
June  3,  1895,  the  cause  was  one  in  equity,  and  triable  to  the  court  alone. 
It  is  contended  by  plaintiff  in  error,  that  the  nature  of  the  action  was 
not  changed  at  any  stage  of  the  controversy,  but  remained  an  action  to 
establish  a  boundary  line ;  to  prevent  multiplicity  of  suits  ;  to  prevent 
irreparable  damage  about  to  be  done  by  an  insolvent  defendant  to  prop- 
erty of  plaintiff  against  his  protest ;  and  to  quiet  title  and  remove  a 
cloud  from  title,  and  so  was  a  case  in  equity  to  the  end ;  that  this  is 
abundantly  shown  by  the  pleadings,  taken  together,  and  the  judgment 
rendered  and  was  so  understood  by  all  the  parties  and  by  the  trial  court, 
and  that  this  is  made  clearly  apparent  by  the  reply  filed  October  16, 
1895,  and  the  action  of  the  court  at  the  trial.  Section  79,  Revised 
Statutes,  is  cited  as  authorizing  a  proceeding  to  quiet  title  as  here 
prayed.     And  it  is  true  that  the  last  reply  avers,  that  * '  the  main  ques- 
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tion  at  issue  between  plaintiff  and  defendant,  is  the  boundary  line  of 
what  is  known  as  the  bed  of  the  Miami  and  Erie  canal,  so  called;  " 
also,  that  since  the  commencement  of  the  action,  the  company  has 
been  from  time  to  time  encroaching  on  the  lots  of  plaintiff,  to  his 
great  and  irreparable  injury,  and  that  the  action  among  other  things, 
is  to  prevent  vexatious  and  repeated  litigation.  And  the  reply  does 
pray— 

"in  addition  to  his  prayer  in  the  amended  and  supplemental  petition,  that 
the  court  will  establish  and  fix  the  boundary  line  of  the  said  Miami  and  Erie 
canal  bed,  and  decree  that  the  premises  in  question  belong  to  this  plaintiff. " 

It  is  true,  also,  that  the  cause  was  tried  to  the  court  without  formal 
waiver  of  a  jury,  and  that  the  court,  in  its  journal  entry,  does  adjudge 
and  decree  that  the  petition,  as  well  as  the  amended  and  supplemental 
petition  of  the  plaintiff,  be  dismissed,  all  which  gives  color  to  the 
claimed  understanding.  But  the  ultimate  question  is  not,  what  was 
the  understanding  of  counsel,  or  even  of  the  trial  court,  as  to  the  char- 
acter of  the  issue  joined,  nor  yet  the  form  of  the  judgment  rendered, 
but  what,  in  law,  was  the  nature  of  the  action,  and  what  the  character 
of  the  issues,  as  shown  by  the  pleadings  which  control  the  case.  And 
this  leads  to  an  inquiry  respecting  the  effect  upon  the  case  made  in  the 
original  pleadings  by  the  filing  of  the  amended  and  supplemental  peti- 
tion of  June  3,  1895,  and  as  to  the  case  presented  by  that  pleading. 

That  a  plaintiff  may  substitute  an  amended  petition  in  the  place  of 
the  original,  and  change  the  form  of  action  from  an  equitable  action  to 
a  legal  action,  where  the  general  identity  of  the  transaction  is  main- 
tained and  the  claim  not  substantially  changed,  admits  of  no  question  ; 
nor  is  there  doubt  that  if  such  change  is  made,  the  court,  in  determin- 
ing the  issues  to  be  tried,  will  look  wholly  to  the  amended  pleadings, 
disregarding  the  original,  and  the  cause  will  thereafter  be  treated  as  a 
suit  at  law  solely,  and  will  proceed  to  trial  and  judgment  as  though  it 
had  been  commenced  as  a  legal  action. 

The  effect  of  the  pleading  filed  June  3,  1895,  upon  the  issues  thereto- 
fore raised  in  the  case,  would  not  be  conclusively  determined  by  its 
title  of  "amended  and  supplemental  petition,**  uor  by  the  expression 
'•' for  amended  and  supplemental  petition  herein,  "to  be  found  in  the 
first  line,  although  such  title  and  such  statement  should  not  be  over- 
looked in  ascertaining  its  effect,  but  if  the  new  pleading  appears  to 
have  been  filed  not  by  way  of  addition  merely,  to  the  original  petition, 
and  if  it  appears  also  to  contain  a  full  statement  of  the  plaintiff 's  case, 
being  on  its  face  a  statement  of  an  entire  cause  of  action,  and  in  sub- 
stance a  substitute  for  the  original,  the  filing  of  it  by  the  plaintiff  will 
be  regarded  as  implying  an  abandonment  by  him  of  the  case  made  in 
the  original  petition  and  any  additions  thereto,  and  as  selecting  this  as 
the  pleading  on  which  he  founds  his  suit,  and  the  only  petition  which 
*he  court  is  to  consider  in  determining  the  issue  to  be  tried.     Such,  we 
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think,  is  the  scope  of  this  pleading,  as  must  be  apparent  to  any  legal 
mind  on  an  inspection  of  it. 

What,  then,  is  the  character  of  the  case  which  this  pleading  makes  ? 

It  starts  witji  the  introductory  phrase  **for  amended  and  supple- 
mental petition  herein,'*  then  follows  a  description  of  the  defendant 
company,  and  an  averment  that  it  is  the  owner  of  a  line  of  railway 
from  Toledo  to  St.  Louis,  and  now  is,  and  for  a  long  time  heretofore 
has  been,  the  owner  of  certain  yards  and  tracks  operated  by  it  in  con- 
nection with  its  said  line  of  railway  in  Toledo,  and  that  one  Pierce  is 
receiver,  now  in  possession  operating  the  road.  It  then  avers  that 
plaintiff  claims  an  estate  in,  and  is  the  owner  in  fee  simple  of,  four  lots 
on  the  Port  Lawrence  division  of  Toledo,  as  laid  out  and  platted,  and 
in  size  as  shown  by  .the  Gower  &  Walker  maps  of  Toledo ;  that  for  a 
long  time  the  defendant  company,  its  predecessors  and  grantors, 
acquiesced  in  his  ownership*  and  possession  '  *  until  up  to  about  the  time 
of  the  commencement  of  this  action,**  at  which  time  the  defendant 
company,  well  knowing  of  the  rights  and  ownership  of  plaintiff 
unlawfully  and  forcibly  entered  upon  the  lots,  against  the  protest  of 
plaintiff,  and  took  possession  of,  and  fenced  in  a  large  portion  thereof, 
and  laid  its  railroad  tracks  thereon,  without  making  any  compensation 
to  plaintiff,  to  wit:  a  strip  fifteen  to  thirty-five  feet  in  width,  next 
adjoining  the  property  of  the  company,  being  formerly  the  canal  bed 
of  the  Miami  and  Erie  canal,  and  the  company  and  the  receiver  con- 
tinue to  hold  possession,  interfering  with  plaintiff's  rights  and  cast- 
ing a  cloud  upon  his  title,  to  his  great  and  irreparable  damage,  'rtien 
follows  an  averment  that  defendant's  only  title  is  by  virtue  of  a  claimed 
purchase  of  the  canal  bed,  which  is  only  eighty-eight  and  one-half  feet 
wide,  although  the  defendant,  at  the  commencement  of  the  action 
claimed,  and  now  claims,  a  greater  width,  and  under  said  claim  has 
forcibly  entered  upon  and  taken  said  portion  of  plaintiff  *s  lots  without 
compensation,  and  that  the  defendant's  claim  is  adverse  to  plaintiff's 
rights.  The  prayer  is  that  the  defendants  show  their  interest  in  the 
property  ;  that  it  may  be  adjudged  null  and  void ;  that  judgment  for 
the  possession  of  said  property  may  be  awarded  to  the  plaintiff,  and 
defendant  enjoined  from  interfering  therewith  until  compensation  has 
been  made,  and  for  other  proper  relief. 

It  must  be  manifest  that  the  reference  to  the  Gower  &  Walker  map, 
and  the  statement  of  the  company's  knowledge  of  and  acquiescence  in 
plaintiff's  ownership  and  possession,  and  of  its  title,  and  the  width  of 
the  old  canal  bed,  are  but  statements  of  evidence,  and  'can  not  aid  the 
petition,  and  that  the  averment  as  to  the  possession  of  the  company 
casting  a  cloud  upon  the  plaintiff 's  title  to  his  irreparable  damage,  and 
that  its  claim  is  adverse  to  plaintiff's  rights,  are  simply  legal  conclu- 
sions. It  is  to  be  noted,  also,  as  a  significant  fact,  that  while  there  is 
abundant  claim  of  ownership  in  plaintiff,  there  is  not  a  clear  allegation 
of  possession  in  him  anywhere  in  the  pleading.     The  allegation  that 
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defendant  acquiesced  in  the  ownership  and  possession  of  plaintiff  **  until 
up  to  about  the  time  of  the  commencement  of  the  action,  at  which  time 
the  raijroad  company  entered  upon  and  took  possession  of,  and  fenced 
in  a  large  portion  thereof,  and  laid  its  tracks  thereon,  '*  if  intended  as  a 
claim  of  possession  in  plaintiff  at  the  time,  is  at  best  a  dubious  and 
equivocal  averment,  for  the  term  •  *  until  up  to  about ' '  would  naturally 
imply  a  time  preceding  the  date  given.  And  it  would  seem  that  the 
draftsman  could  hardly  have  intended  to  aver  possession  in  plaintiff  at 
the  commencement  of  the  action,  especially  when  it  is  remembered  that 
a  preliminary  injunction  was  allowed  at  the  filing  of  the  first  petition, 
and  that  there  is  no  claim  in  this  petition  that  the  company  acquired 
possession,  or  enlarged  its  possession,  in  violation  of  the  court's  order. 
It  follows,  we  think,  conclusively,  that  at  the  commencement  of  the 
action,  the  company  was  in  possession  of  the  strip  in  controversy,  and 
that  the  primary  object  sought,  as  shown  by  this  petition,  was  to  pro- 
cure the  judgment  of  a  court  ousting  it  from  that  possession.  This 
construction  is  aided  by  the  fact  that  the  receiver  is,  by  supplementary 
pleading,  made  a  party.  No  allegation,  save  as  to  possession,  is  made 
against  him,  nor  was  he  for  any  other  matter  than  possession,  a  neces- 
sary party,  having  acquired  whatever  right  he  had  during  the  pendency 
of  the  action. 

Thus  we  have  a  case  of  a  plaintiff  out  of  possession  making  claim  and 
title  to  possession  of  land,  and  praying  a  court  to  adjudge  his  title 
good  and  award  him  possession  ;  in  other  words,  praying  to  recover  the 
land.  All  other  relief  sought  is  ancillary  to  this  ;  it  is  relief  which,  if 
a  proper  case  is  made  by  the  evidence,  may  follow,  but  can  not  precede, 
judgment  of  possession.  That  is,  the  case  made  in  the  pleading  is  for 
possession  of  land,  and  then  equitable  relief  to  prevent  the  company 
interfering  with  that  possession  until  compensation  shall  be  made.  The 
real  and  primary  question  was  one  of  title.  That  settled  in  favor  of 
the  plaintiff,  all  other  claims  would  follow  and  be  determined  as  mat- 
ters of  relief  in  aid  of  the  recovery,  while,  if  settled  against  the  plaintiff, 
his  whole  contention  would  fail.  It  seems  to  us  that  it  would  be  an 
unnecessary  waste  of  space  to  stop  to  demonstrate  that  this  action,  as 
made  by  the  amended  and  supplemental  petition,  is,  as  matter  of  pri- 
mary relief,  neither  a  bill  for  an  injunction  to  restrain  a  continuing 
trespass,  nor  a  bill  to  establish  a  boundary  line  between  adjoining  pro- 
prietors, nor  an  action  to  prevent  a  multiplicity  of  suits.  Nor  could  it 
be  maintained  as  an  action  to  quiet  title  under  section  5779,  Revised 
Statutes.  That  section  authorizes  the  bringing  of  an  action  *•  by  a  per- 
son out  of  possession,  having  or  claiming  to  have,  an  estate  or  interest 
in  remainder  or  reversion  in  real  property,  against  any  person  who 
claims  to  have  an  estate  or  interest  therein,  adverse  to  him,  for  the  pur- 
pose of  determining  the  interests  of  the  parties  therein. "  The  plaintiff 
does  not  claim  to  have  an  interest  in  remainder  or  reversion  ;  he  claims 
to  have  title  to  the  entire  estate,  present  as  well  as  prospective. 
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Nor  can  it  be  reasonably  claimed  that  the  plaintiff 's  case  is  changed, 
or  in  any  way  aided,  by  the  answer.  That  pleading,  besides  general 
denial  and  plea  of  the  statute  of  limitations,  sets  up  an  equitable 
defence  by  way  of  estoppel.  But  it  is  common  knowledge  that  this  may 
be  done  under  our  statutes,  sections  5071  and  5782.  It  seems  equally 
well  settled  that,  unless  a  new,  affirmative  case  is  made  by  the  defend- 
ant which  requires  a  trial  in  advance  of  a  trial  on  the  plaintiff  *s  cause 
of  action,  and,  if  found  in  favor  of  the  defendant,  would  wholly  super- 
sede plaintiff's  claim,  the  trial  of  the  case  made  by  the  plaintiff  is  not 
affected.  The  equitable  plea  in  this  answer  is  a  defence  merely.  If 
found  in  favor  of  the  company,  the  effect  would  be  simply  to  defeat  a 
recovery.  See  Smith  v,  Anderson,  20  O.  S.  76 ;  Buckner  zk  Mear,  26 
O.  S.  514.  Nor  do  the  allegations  of  the  reply  change  or  aid  the 
plaintiff's  case  in  chief.  For  that  we  look  to  the  petition,  not  to  the 
reply.     New  matter  therein  set  up  for  the  first  time  can  not  avail. 

It  results  that  the  case  tried  in  the  court  of  common  pleas  was  an 
action  for  the  recovery  of  specific  real  property.  Section  5130,  Revised 
Statutes,  requires  that  causes  of  this  nature  shall  be  tried  by  a  jury 
unless  a  jury  trial  be  waived.  In  such  action  no  right  of  appeal  exists, 
for,  under  section  5226,  the  right  to  appeal  is  limited  to  actions  in 
which  the  right  to  demand  a  jury  did  not  exist ;  and  the  tacit  waiver 
of  the  right  to  demand  a  jury,  and  submission  to  the  court,  can  not 
change  the  character  of  the  action.  That,  as  we  have  already  found,  is 
to  be  determined  by  the  nature  of  the  action  itself. 

There  was  no  error  in  dismissing  the  appeal.     Judgment  affirmed. 


GII.ES  V.  I.YON. 
Court  of  Appeals  of  New  York,  April,  1851. 

[4  N.  r.  600.] 

Gardiner,  J.* — ^The  suit  was  commenced  in  the  supreme  court  in  Dt- 
cember,  1848,  and  was  subsequently  transferred  to  the  superior  court  in 
the  city  of  New  York,  as  appears  by  the  pleadings,  and  the  captions  of  the 
decrees  made  in  the  cause,  in  pursuance  of  the  47th  section  of  the 
amended  code  of  1849.  ^Y  ^^^i^  section,  the  supreme  court  is  authorized, 
by  order,  to  transfer  to  the  superior  court,  all  civil  suits  at  issue  at  the 
passage  of  the  act,  (12th  April,  1849,)  thsX  from  and  after  the  first  of 
May,  1849,  shall  be  placed  upon  the  calendar  of  the  supreme  court  in 
the  city  of  New  York,  and  which  shall  be  in  readiness  for  hearing  on 
questions  of  law  only,  or  are  equity  cases.  That  the  cause  was  not  in 
readiness  for  a  hearing  when  transferred  is  clear ;  because  the  appellant 

1  The  refwrter's  statement  of  the  case  and  a  part  of  Judge  Gardiner's  opinion  are 
omitted. 
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had  distinctly  put  in  issue,  by  his  answer  to  the  complaint,  the  repre- 
sentative character  of  the  respondents.  That  fact  was  indispensable  to 
the  relief  sought,  and  must  be  established  before  there  could  be  a  decree 
that  the  defendants  interplead.  Again,  the  decree  recites  that  the 
cause  was  heard  on  the  pleadings,  and  the  documentary  proofs  taken 
at  the  hearing  in  the  superior  court.  The  suit,  therefore,  was  neither 
'  •  in  readiness  for  hearing  *  *  in  the  supreme  court,  nor  did  its  determi- 
nation involve  '  *  questions  of  law  only. ' ' 

The  remaining  question  is,  was  it  an  equity  case,  within  the  mean- 
ing of  the  above  section  ?  The  69th  section  of  the  code  declares,  that 
the  distinction  between  actions  at  law  and  suits  in  equity,  and  \h^  forms 
of  such  actions  and  suits,  shall  be  abolished  ;  and  thereafter  there  should 
be  one  form  of  action  for  the  protection  of  private  rights,  &c.,  which 
should  be  denominated  a  *' civil  action."  The  preamble  to  the  act 
declares,  ' '  that  it  is  inexpedient  that  the  distinction  between  legal  and 
equitable  remedies  should  be  longer  continued.  *  *  This  was  the  great 
object  to  be  obtained  by  those  who  framed  and  those  who  adopted  the 
code ;  and  it  should  be  kept  steadily  in  view  by  those  who  are  called 
upon  to  interpret  and  apply  its  provisions. 

The  legislature  by  the  section  above  quoted,  sought  to  accomplish 
the  object  indicated  in  the  preamble,  by  abolishing  the  formal  distinc- 
tion between  law  and  equity.  They  were  to  be  blended  and  formed 
into  a  single  system,  which  should  combine  the  principles  peculiar  to 
each,  and  be  administered  thereafter,  through  the  same  forms,  and 
under  the  same  appellation.  After  ordaining  a  new  name  for  all  pro- 
ceedings to  be  thereafter  instituted,  for  the  redress  of  private  grievances, 
the  legislature  could  not  have  intended  to  annul  their  own  work  by 
another  provision  in  the  same  act,  and  forming  a  part  of  the  same  sys- 
tem. The  code  took  effect  in  July,  1848.  It  was  amended  in  1849,  when 
the  forty-seventh  section  was  made  part  of  it,  and  the  whole  was  then 
adopted  as  a  single  act  of  legislation.  The  statute  did  not  interfere 
with  suits  commenced  prior  to,  and  pending  on  the  first  of  July,  1848  ; 
nor  in  general,  with  the  former  practice  applicable  to  them.  They 
were  known  and  distinguished  under  the  old  system,  as  suits  at  law  and 
equity  cases,  and  they  were  thus  designated  under  the  new.*  The 
phrase  "equity  cases,**  therefore,  occurring  in  the  forty-seventh  sec- 
tion, must  be  confined  to  suits  in  equity  commenced  prior  to  July,  1848, 
and  then  pending  in  the  supreme  court.  The  accumulation  of  causes 
of  this  character  in  the  former  court  of  chancery,  and  the  embarrassed 
condition  of  the  new  courts,  particularly  those  in  the  first  district,  in 
consequence  of  their  transfer  to  them,  was  notorious ;  and  one  great 
object  in  creating  a  new  branch  of  the  superior  court  was,  to  relieve 
the  supreme  court  of  that  district  from  the  burden  of  investigating  and 
determining  causes  which  were  not  properly  their  own.  The  forty- 
seventh  section  was  designed  as  a  remedy  for  the  difficulty  and  framed 

1  Sess.  Laws  1849,  P-  705.  M ;  7o6,  ?  3- 


GILES   V,    LYON.  77 

accordingly.     It  is  in  terms  limited  to  suits  at  issue  at  the  passage  of 
the  act,  of  which  it  is  a  part. 

This  in  effect,  would  confine  the  operation  of  the  provision  to  suits 
in  equity,  pending  on  the  first  of  July,  1848,  as  very  few  cases  under 
the  new  system,  would  have  been  commenced  and  put  at  issue,  during 
the  intervening  period.  But  however  this  might  have  been,  they  were 
not,  ••  equity  cases."  None  thus  distinguished  could  be  commenced, 
put  at  issue,  or  upon  the  calendar,  after  the  first  of  July.  ^  There  could 
be  no  complainant — the  distinctive  appellation  of  the  prosecuting  paity 
under  the  old  system  of  practice.*  By  the  construction  suggested  the 
forty-seventh  section  is  sensible  and  consistent  with  the  subsequent 
provisions  and  the  general  design  of  the  statute. 

On  the  other  hand,  if  ** equity  cases,"  as  the  respondents  insist,  is 
held  to  include  all  suits  in  which  (he  relief  sought  is  of  an  equitable 
character,  the  legislature  are  made  to  confer  a  power  upon  the  supreme 
court,  by  reviving  a  distinction  and  adopting  a  nomenclature  in  one 
section,  which  they  had  expressly  abolished  in  another  of  the  same 
statute.  A  repugnancy  so  absolute  between  different  parts  of  the  same 
system,  should  be  avoided  if  possible.  We  think  it  may  be,  and  are 
all  of  opinion  that  .the  authority  of  the  supreme  court,  under  the  forty- 
seventh  section,  is  limited  to  equity  cases  commenced  under  the  former 
practice;  that  they  consequently  had  not  the  right  to  divest  them- 
selves of  jurisdiction  in  the  present  case,  or  to  confer  it  upon  another 
tribunal. 

The  judgment  of  the  superior  court  must  therefore  be  reversed,  and 

the  cause  remitted  to  the  supreme  court  for  further  proceedings. 

Judgment  reversed, 
M  69.         « 1 70. 
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n.   THE  CIVIL  ACTION  AND  THE  SPECIAL  PROCEEDING. 

The  Original  Terms  of  the  Statute. 

New  York,  Code  of  1849 :  ^  Remedies  in  the  courts  of  justice  are 
divided  into  i.  Actions,  2.  Special  proceedings.  (§1.)  An  action  is 
an  ordinary  proceeding  in  a  court  of  justice,  by  which  a  party  prose- 
cutes another  party  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public  offence. 
(J  2.)     Every  other  remedy  is  a  special  proceeding.     (§3.) 

The  Present  Terms  of  the  Statute 

New  York:  The  word  "action,"  as  used  in  the  New  Revision  of  the  Statutes, 
when  applied  to  judicial  proceedings,  signifies  an  ordinary  prosecution,  in  a  court 
of  justice,  by  a  party  against  another  party,  for  the  enforcement  or  protection 
of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public 
offence,  {fiode  of  Cvo.  Pro.  g  3333)  Every  other  prosecution  by  a  party,  for 
either  of  the  purposes  specified  in  the  last  section,   is  a  special  proceeding. 

(iWa§3334.) 

California:  Judicial  remedies  are  such  as  are  administered  by  the  courts  of 

justice,  or  by  judicial  officers  empowered  for   that  purpose  by  the  constitution 

and  statutes  of  this  state.     {^Code  Civ.  Pro.  g  20.)    These  remedies  are  divided 

into  two  classes:  i.  Action;  and  2.  Special  proceedings.     {Ibid  §  21.)     An  action 

is  an  ordinary  proceeding  [and  thence  (§§  22,  23)  a8  in  the  New  York  Code  of 

1849,  §§2,  3]. 

Kentucky:  Civil  cases  are  actions  or  special  proceedings.  (Ci/D,  Co,  of 
Prae.  §  1.) 

A  civil  action  is  a  demand,  by  pleadings,  in  a  court  of  justice,  for  the  enforce- 
ment of  an  alleged  right  of  a  plaintiff  against  a  defendant.  {Ibid  §  2.)  Every 
other  civil  case  is  a  special  proceeding.     {Ibid  §  3.) 

Iowa:  Every  proceeding  in  a  court  is  an  action,  and  is  civil,  special  or  crim- 
inal.    (Code,  1897,  §  3424.) 

A  civil  action  is  a  proceeding  in  a  court  of  justice  in  which  one  party,  known 
as  the  plaintiff,  demands  against  another  party,  known  as  the  defendant,  the 
enforcement  or  protection  of  a  private  right,  or  the  prevention  or  redress  of  a 
private  wrong.  It  may  also  be  brought  for  the  recovery  of  a  penalty  or  forfeit- 
ure.    Every  other  proceeding  in  a  civil  case  is  a  special  action.     {Ibid  §  3425.)* 

Wisconsin-    [As  in  New  York  Code  0/1849,  §§  i,  2,  3]  {Wis.    Stats.    1898, 
§§  2594.  2595,  2596). 

Kansas:  [As  in  New  York  Code  of  1849,  §§  i,  2,  3]  {Kan.  Gen.  Stais.  1897, 
Code  of  Civ.  Pro.  %  2). 

North  Dakota:  [As  in  New  York  Code  of  1849,  g§  1,  2,  3]  {Beo.  Codes ^ 
N  /).,  1895,  §§  5155.  5156,  5157). 

SoirrH  Dakota:  [As  in  New  York  Code  of  1849,  §§  i,  2,  3 J  {Annotated 
Stats.  S.  D.,  1899,  §§  6010,  601 1,  6012). 

1  There  was  an  earlier  form,  of  one  year's  duration,  in  the  New  York  Code  of  1848  (gg  1, 
2,  3).  where,  instead  of  the  definition  of  "action  "  as  '*a»  ordinary  proceeding  in  a  court  of 
justice  by  which,  etc.,'"'  it  was  declared  thac  an  action  "  z j  a  regular  judicial  proce^ing  in 
which  '*  etc.,  as  in  this  amendment  of  1849. 

*  "Special  proceeding,"  in  the  code  of  1873.  3  2506. 
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North  Carouna:  \A%  in  New  York  Code  of  1849,  §  g  i,  2,  3,  with  the  addi- 
tion of  the  phrase  ''or  prevention  "  after  the  word  '' puniehment "]  {N.  C.  Code, 

1883.  §§  125p  126.  127). 

Arkansas:  Remedies  in  civil  cases  are  divided  into  two  classes:  First.  Ac- 
tions.    Second,  Special  proceedings.     {Digest  of  Stats,  1894,  §  5601.) 

A  civil  action  is  an  ordinary  proceeding  in  a  court  of  justice  by  one  party 
against  another  for  the  enforcement  or  protection  of  a  private  right,  or  the 
redress  or  prevention  of  a  private  wrong.  It  may  also  be  brought  for  the  recov- 
ery of  a  penalty  or  forfeiture.     {Ibid,  §  5602.) 

Every  other  remedy  in  a  civil  case  is  a  special  proceeding.     (Ibid  %  5603.) 

South  Carolina:  [As  in  New  York  Code  of  1849,  §§  i,  2,  3]  {Bev.  Stats., 
S.  C,  1893,  §§  I,  2.  3). 


BARGER  V.  COCHRAN. 

Supreme  Court  op  Ohio,  December  Term,  1864. 

[15  O.  S.  460.] 

The  case  is  stated  in  the  opinion  of  the  court. 

Green  &  Penn^  for  petitioner. 

Milton  S.  Clark  and  R,  D.  McDougal^  for  defendant. 

Brinkerhofp,  C.  J. — This  is  a  petition  filed  in  the  court  of  common 
pleas,  for  partition  under  the  statute;  and  is  not  a  civil  action  under  the 
code,  in  the  nature  of  a  bill  in  chancery,  for  partition.  After  decree  in 
the  common  pleas,  it  seems  that  all  the  steps  necessary  to  perfect  an 
appeal  from  that  court  to  the  district  court  were  duly  taken,  and  the 
case  was,  in  the  district  court,  reserved  for  decision  here.  No  question 
seems  to  have  been  made  in  the  district  court,  and  n«  -ne  has  been  made 
by  counsel  here,  as  to  whether  an  appeal  lies  in  such  a  case.  But,  if 
an  appeal  does  not  lie,  we  have  no  jurisdiction  of  the  case. 

By  the  fifth  section  of  the  act  of  April  12,  1858,  "to  relieve  the  dis- 
trict courts,"  etc.,  the  right  of  appeal  is  confined  to  "final  judgments, 
orders,  or  decrees  in  civil  actions^  in  which  the  parties  have  not  the 
right,  by  virtue  of  the  laws  of  this  state,  to  demand  a  trial  by  jury,  and 
interlocutory  orders  dissolving  injunctions  rendered  by  any  court  of 
common  pleas  in  this  state  in  which  it  has  original  jurisdiction.  *'  * 

The  term  "civil  action,*'  embraces  only  such  cases  as  were,  before 
the  enactment  of  the  code  of  civil  procedure,  knpwn  as  '  *  actions  at  law  ' ' 
and  •  *  suits  in  equity  ; '  *  *  but  a  petition  for  partition  under  the  statute, 
was  never  recognized  either  as  an  action  at  law  or  a  suit  in  equity,  and 
is  not,  therefore,  a  civil  action  under  the  code  of  civil  procedure.  It  is 
a  special  statutory  proceeding,  the  distinction  between  which  and  a 
civil  action  is  everywhere  recognized  by  the  code.     The  case  of  Knoup 

1  4  Curwen's  St.  3088.  2  Code,  sec.  3. 
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V,  Piqua  Bank,  ^  and  Mack  v.  Bonner,^  arose  under  statutes  differing  in 
phraseology  from  the  one  now  in  force  on  the  subject  of  appeal  from 
the  common  pleas  to  the  district  courts,  and  do  not  apply  to  the  ques- 
tion here  presented.  Appeal  dismissed. 
Scott,  Day,  White,  and  Welch,  JJ.,  concurred. 


LINTON  V.  LAYCOCK. 
Supreme  Court  Commission  of  Ohio,  December  Term,  1877. 

[33  a  S,  128.] 

The  suit  was  brought  to  determine  the  plaintiff 's  right  to  an  undi- 
vided seventh  part  of  212  acres  of  land,  and  to  obtain  partition  and 
an  account  for  rents. 

Day,  J. — ^Two  questions  are  presented  for  our  determination  :  First, 
Was  the  case  appealable  ?  If  so — Second.  Was  the  plaintiff  a  devisee 
under  the  will  ? 

I.  The  statute  under  which  the  appeal  was  taken  provides  that 
''civil  actions  "  in  which  neither  party  has  the  right  to  demand  a  trial 
by  jury  may  be  appealed.  A  proceeding  under  the  special  act  to  provide 
for  the  partition  of  real  estate,  not  being  a  civil  action,  is  not  appeal- 
able.' 

But  this  case  is  not  a  proceeding  under  that  act.  Its  provisions  have 
not  been  pursued,  nor  are  they  adequate  for  the  object  sought  to  be 
attained.  The  code  of  civil  procedure  has  been  pursued  in  the  case, 
and,  in  every  respect,  it  purports  to  be  a  civil  action.  Moreover,  the 
special  statutory  mode  of  obtaining  partition,  never  was  exclusive  of 
that  in  equity,  by  civil  action  under  the  code.  Partition  was  always  a 
subject  of  equity  jurisdiction,  especially  where  the  case  involved  the 
settlement  of  questions  peculiarly  cognizable  in  courts  of  equity. 

The  case  involved  the  construction  of  a  will,  upon  which  the  right  to 
the  partition  sought  depends,  and  for  an  account  of  rents,  if  the  plaintiff 
was  entitled  to  partition.  It  was  not  a  case  for  partition  merely,  and 
therefore  could  not  properly  have  been  brought  under  the  partition  act. 
It  was,  then,  a  proper  case  in  which  to  invoke  the  equitable  aid  of  the 
court  in  procuring  the  partition  and  account  sought. 

The  action  being  for  partition  and  an  equitable  account  incident 
thereto,  and  not  for  the  recovery  of  money  or  specific  real  property, 
neither  party  had  the  right  to  demand  a  jury  trial :  therefore,  the  case 
was  appealable.* 

1 1  Ohio  St.  603.  «  3  Ohio  St.  366. 

I  Citing  Barger  v.  Cochran,  15  O.  S.  460.  4  Part  of  the  case  is  omitted. 
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CHINN  V,  TRUSTEES,  ETC. 
SuPRBMK  Court  Commission  of  Ohio,  December  Term,  1877. 

[32  O,  S,  236.] 

Error  to  the  District  Court  of  Lawrence  County. 
IV,  H,  Enoch,  for  plaintiff. 

Neal  <2f  Cherringtofiy  for  defendants. 

Scott,  J  — ^The  plaintiff  in  error  applied  to  the  District  Coort  of 
Lawrence  county  for  a  writ  of  mandamus,  commanding  the  defend- 
ants in  error  to  execute  and  deliver  to  him  a  township  bond  of  said 
township  of  Fayette,  for  one  hundred  dollars,  in  compliance  with  the 
requirements  of  the  act  of  April  16,  1867,  *'to  authorize  and  require 
the  pa3rment  of  bounties  to  veteran  volunteers,  *'  and  the  acts  amenda- 
tory thereof. 

The  facts  stated  in  his  relation,  were  such  as  to  bring  his  case,  prima 
facie  at  least,  within  the  purview  of  said  statute,  and  to  entitle  him  to 
such  bond.  He  avers  in  his  relation  that  since  the  year  1867,  he  has 
often  requested  the  trustees  of  said  township,  and  their  successors  in 
office,  including  the  present  board  of  trustees,  to  draw,  perfect,  and 
deliver  to  him  such  bond,  which  they  have  refused,  and  still  refuse 
to  do 

His  application  was  made  to  the  district  court,  August  9,  1873.  '^^ 
defendants  answered,  and  for  their  first  defence  alleged 

"that  the  cause  of  action  on  which  plain ti£f's  application  is  based,  accrued  to 
him  against  the  defendants,  more  than  six  years  prior  to  the  commencement  of 
this  suit,  by  the  said  plaintiff,  and  so,  they  say  that  said  action  is  barred  by  the 
statute  of  limitations." 

To  this  defence  the  relator  demurred.  The  court  overruled  his  demurrer, 
and  thereupon  dismissed  the  case  at  his  costs.  For  alleged  error  in  this 
action  of  the  court  below,  the  plaintiff  here  prosecutes  his  petition  in 
error. 

The  code  of  civil  procedure  limits  the  time  within  which  an  action 
can  be  brought  *  *  upon  a  liability  created  by  statute,  other  than  a  for- 
feiture or  penalty,  **  to  six  years.*  This  provision  is  found  in  title  2,  of 
the  code,  the  object  of  which  is  to  define  and  prescribe  * '  the  time  of 
commencing  civil  actions,'*  The  civil  action  of  the  code  is  a  substitute 
for  all  such  judicial  proceedings  as,  prior  thereto,  were  known,  either 
as  actions  at  law  or  suits  in  equity."  By  section  8,  the  limitations  of 
this  title  are  expressly  confined  to  civil  actions.  But  proceedings  in 
mandamus  were  never  regarded  either  as  an  action  at  law  or  a  suit  in 
equity,  and  are  not  therefore  a  civil  action  within  the  meaning  of  the 
code.     Mandamus  is  an  extraordinary  or  supplementary  remedy,  which 

1  Sec.  14.  S  Sec.  3. 
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can  not  be  resorted  to  if  the  party  has  any  other  adequate,  specific 
remedy.  The  code  provides  for  and  regulates  this  remedy,  but  does 
not  recognize  it  as  a  civil  action.  It  declares  that  the  writ  of  mandamus 
may  not  be  issued  in  any  case  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  course  of  the  law.*  And  in  section  577,  it  pro- 
vides that :  '*  No  other  pleading  or  written  allegation  is  allowed  than 
the  writ  and  answer.  ** 

These  are  the  pleadings  in  the  case,  and  have  the  same  effect,  and  are 
to  be  construed,  and  may  be  amended  in  the  same  manner  as  pleadings 
in  a  civil  action  ;  and  the  issues  thereby  joined  must  be  tried  and  the 
further  proceedings  thereon  had  in  the  same  manner  as  in  a  civil  action, ' ' 
This  language  clearly  implies  that  mandamus  is  not  comprehended 
within  the  civil  action  of  the  code,  to  which  alone  the  limitations  of  title 
2  are  applicable  as  an  absolute  bar. 

In  holding  otherwise,  we  think,  the  court  below  erred,  and  its  judg- 
ment must,  therefore,  be  reversed. 

We  do  not,  however,  mean  to  intimate  that  because  there  is  no  statu- 
tory limitation  of  the  time  within  which  a  writ  of  mandamus  may  be 
obtained  in  this  state,  a  party  may  delay  his  application  therefor  at 
pleasure,  without  detriment  to  his  rights.  Where  the  relator  has  slept 
upon  his  rights  for  an  unreasonable  time,  and  especially  if  the  delay 
has  been  prejudicial  to  the  defendant,  or  to  the  rights  of  other  persons, 
the  court,  in  the  exercise  of  a  sound  discretion,  may  well  refuse  the 
writ.  In  a  case  in  New  York,  where  the  relator  sought,  by  mandamus, 
to  have  judicial  proceedings  set  aside,  the  court  refused  the  writ, 
because  of  an  acquiescence  in  the  proceedings  for  one  year.*  In  another 
case,  it  was  held  that  mandamus  might  be  brought  within  the  time 
fixed  for  the  limitation  of  other  similar  or  analogous  remedies.'  The 
justice  and  equity  of  this  rule  would,  in  many  cases,  be  questionable.^ 
What  laches,  in  the  assertion  of  a  clear  legal  right,  would  be  sufficient 
to  justify  a  refusal  of  a  remedy  by  mandamus,  must  depend,  in  a  g^at 
measure,  on  the  character  and  circumstances  of  the  particular  case. 

These  circumstances  may  often  be  fully  developed  only  on  the  trial 
of  the  case,  as  the  statute  permits  no  reply  to  the  answer  of  the  defend- 
ant. For  the  purpose  of  the  demurrer,  in  this  case,  the  relator  admits 
a  delay  of  six  years.  But  for  all  other  purposes,  such  delay  is  to  be 
regarded  as  denied.  How  long,  and  under  what  circumstances,  the 
relator  has  slept  upon  his  rights,  and  what  prejudice,  if  any,  has 
resulted  therefrom  to  the  defendants,  or  to  other  persons,  are  facts  to 
be  ascertained  upon  the  trial  of  the  case,  and  considered  by  the  court, 

1  Sec.  570. 

t  The  People  ex  rel.  v.  Seneca  Common  Pleas  (1829),  2  Wend.  264 ;  Cf.  People  ex  rel.  v. 
Common  Conndl  of  Syracuse  (1879),  78  N.  Y.  56;  People  v.  Supervisors  (1852),  12  Barb. 

446,  450.— £tf. 

S  The  People  v.  The  Supervisors  of  Westchester,  i3  Barb.  446. 
4  Moses  on  Mandamus,  190. 
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in  determining  whether  such  laches  is  disclosed,  as  to  justify  a  denial 
of  the  remedy  sought. 

The  judgment  of  the  court  below  will  be  reversed,  the  demurrer  of 
plaintiff  to  the  first  defence  of  the  defendants  be  sustained,  and  the 
case  remanded  to  the  district  court  for  trial  upon  its  merits.' 

Judgment  accordingly, 

NOTE  AS  TO  THE  SPECIAI.  PROCEEDING. 

An  occasional  departure  by  the  codes  from  their  general  principle  of 
one  form  of  action  was  to  be  expected.  The  novel  or  peculiar  nature  of 
some  substantive  rights  may  naturally  be  reflected  in  statutory  pro- 
ceedings specially  designed  for  their  enforcement  or  protection  ;  ex 
parte  or  non-controversial  proceedings  also  may  as  naturally  result  in 
peculiar  forms  of  procedure.  Such  exceptions  appear  in  all  the  codes. 
But  most  of  them  go  further,  and  permit  exceptions  which  are  appar- 
ently unnecessary  or  unnatural.  In  more  than  one  instance,  it  is  as  if 
the  reformers  had  grown  weary  in  well  doing,  and  had  left  unfinished 
their  task  of  establishing  uniformity  in  our  judicial  procedure. 

For  these  exceptions  the  name  given  by  the  New  York  Act  of  1848 
and  several  other  codes,  the  name  of  "special  proceedings, '*  has  come 
into  very  general  use ;  and,  as  in  these  codes,  such  proceedings  are  com- 
monly grouped  as  a  sole  co-ordinate  class  with  * 'actions.**  But  in 
other  codes  there  is  no  express  recognition  of  this  classification,  such 
civil  proceedings  as  do  not  come  within  the  definition  of  the  civil  action 
being  left  at  large,  without  a  common  name.  Whether  so  named  or 
not,  the  two  classes  are  separated  by  a  line  which  is  often  arbitrary, 
sometimes  faintly  drawn,  and  sometimes  of  little  moment.  There  are 
however  cases  in  which  the  distinction  is  of  high  consequence.  For 
not  only  do  the  rules  of  practice  differ,  more  or  less,  in  regard  to 
motions  and  orders,  depositions,  amendments,  the  service  of  papers, 
etc.,  as  the  suitor  brings  a  civil  action  or  a  special  proceeding,  but  in 
some  states  at  least  much  more  substantial  differences  exist  between  the 
two  classes — as  in  the  right  of  appeal,  the  application  of  the  statute  of 
limitations. 

To  a  very  considerable  extent  there  is  nothing  in  the  nature  of  things 
which  requires  a  materially  different  mode  of  pleading  for  the  Special 
Proceeding^than  for  the  Civil  Action.  And  so  it  has  come  about  that  the 
codes  show  a  g^reat  diversity  in  their  enumeration  of  *'  Special  Proceed- 
ings.** A  complete  list  of  those  in  any  one  state  would  have  little 
exactness  in  other  code  states.  Not  only  so,  but  in  one  and  the  same 
state  it  has  sometimes  happened  that  a  proceeding  which  was  deemed 

1  "  A  proceeding  under  section  1254  of  the  Code  upon  appeal  from  the  asseasment  of 
damages  by  a  sheriff's  jury,  for  private  property  taken  by  a  railway  company  for  its  right, 
of  way,  is  a  special  proceedings  and  is  not  subject  to  the  operation  of  section  2529  of  the 
Code,  limiting  the  time  for  the  commencement  of  actions  to  recover  for  injuries  to  property 
to  five  years  after  the  cause  of  action  accrued."  Hartley  v.  Keokuk  &  Northwestern  Rail- 
way Co.  (1893),  85  Iowa  455,  456. 
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to  be  *'  special ''  when  the  code  was  enacted,  and  is  still  named  among 
its  "special  proceedings,"  has  in  effect  become,  through  statutory 
amendments,  a  "civil  action.**  Moreover,  a  civil  action  may  branch 
out  into  special  proceedings ;  and,  on  the  other  hand,  there  are  special 
proceedings  which  at  one  stage  or  another  are  "transmuted  into 
actions,**  or  brought  within  the  regulations  applicable  to  civil  actions 
by  reason  of  special  enactments  which,  with  the  innocent  intention  of 
simplifying  the  procedure,  declare,  in  one  form  or  another,  that  a  spe- 
cial proceeding  shall  be  from  such  a  point,  or  in  such  a  respect,  subject 
to  the  provisions  regulating  civil  actions.^ 

The  tendency  of  late  years,  however,  both  in  code  legislation  and 
code  decisions,  is  evidently  towards  an  assimilation  of  the  special  pro- 
ceeding with  the  civil  action.  The  commissioners  who  framed  the  New 
York  Revised  Statutes  of  1876,  made  it  their  rule  to  convert  the  most 
important  special  proceedings  into  actions  if  this  could  be  done  con- 
veniently ;  when  such  a  course  was  not  open,  the  provisions  which  had 
embraced  the  civil  action  alone  were  applied,  as  far  as  practicable,  to 
special  proceedings.*  Similar  changes  in  the  interest  of  uniformity 
have  been  made,  to  a  greater  or  less  extent,  in  other  code  states,  and 
more  are  to  be  expected. 

Lists  of  special  proceedings  are,  therefore,  to  be  taken  with  some 
allowance,  even  in  states  to  whose  codes  they  purport  to  have  special 
reference.  But  subject  to  this  caution,  the  following  instances  will 
serve  to  indicate  the  general  character  of  the  whole  group  of  remedies 
which  lie  outside  the  range  of  the  civil  action. 

The  earlier  codes  generally  did  not  seek  to  bring  the  g^eat  writs  of 
mandamus^  prohibition^  certiorari^  habeas  corpus,  and  quo  warranto 
within  the  definition  of  the  civil  action,  but  for  the  time  being  left 
them,  with  other  proceedings,  as  they  were.'    And  excepting  quo  war- 

1  Cf.  Austin  Abbott's  note  to  McLean  v.  Jephson  (1890),  26  Abb.  N.  C,  40,  44i  with  special 
reference  to  the  New  York  Code. 

8  See  Throop's  note  to  N.  Y.  Code  of  Civil  Procedure,  |  3333,  ed.  1890. 

8  The  hesitation  of  the  reformers  here  was  illustrated  in  the  framing^  of  the  Ohio  code, 
five  years  after  the  enactment  of  the  code  of  1848 :  **  Until  the  legislature  shall  otherwise 
provide,  this  code  shall  not  affect  proceedings  on  habeas  corpus^  quo  warraniOy  or  to  assess 
damages  for  private  property  taken  for  public  uses ;  nor  proceedings  under  the  statutes  for 
the  settlement  of  estates  of  deceased  persons ;  nor  proceedings  under  statutes  relating  to 
dower,  divorce,  or  alimony  ;  or  to  establish,  or  set  aside  a  will ;  nor  proceedings  under  stat- 
utes relating  to  apprentices,  arbitration,  bastardy,  insolvent  debtors ;  nor  any  special  statu- 
tory remedy  not  heretofore  obtained  by  action ;  but  such  proceedings  may  be  prosecuted  under 
the  code,  whenever  it  is  applicable.  *  •  (Sect.  604  of  Commissioners*  draft. )  The  provision  was 
followed  by  this  comment  from  the  commissioners  :  **  There  are  a  great  many  special  pro- 
ceedings given  by  statute.  These  will  continue,  where  they  are  not  expressly  modified  or 
abolished.  We  have  enumerated  some  of  them,  such  as  habeas  corpus^  the  proceedings  to 
assess  damages  for  private  property  taken  by  corporations,  and  some  others.  These  pro- 
ceedings are  very  numerous.  We  have  mentioned  but  a  few  of  them.  They  include  all 
statutory  remedies  and  proceedings,  not  heretofore  obtained  by  an  ordinary  action.  It  was 
impracticable  and  unnecessary  to  mention  all  of  them  in  the  code.  We  enumerate  a  few, 
chiefly  for  illustration  ;  we  might  enumerate  others  for  the  same  purpose,  such  as  the  act 
relating  to  common  carriers,  the  act  for  executing  contracts  for  land,  where  a  party  has 
died,  the  act  relating  to  mechanics*  liens,  and  the  like.'*  Note  to  Sect.  605,  Commis.siuners' 
report  on  Ohio  Code.    (1853). 


CHINN  V,   TRUSTEES,    ETC.  85 

ranto  which  is  often  expressly  designated  in  the  code  as  an  **  action, "  * 
these  extraordinary  remedies  are  still  commonly  classed  with  Special 
Proceedings. 

The  following  are  commonly  differentiated  by  the  terms  of  the  codes 
from  the*  Civil  Action,  and  stated  therefore  as  Special  Proceedings : 
proceedings  under  the  right  of  eminent  domain  for  the  acquisition  of 
real  estate,  proceeding  to  alter  the  grade  of  a  street,  to  drain  land,  to 
dissolve  a  corporation,  or  to  change  the  name  of  a  person,  proceedings 
for  divorce  or  alimony,  or  to  assign  dower,  proceedings  to  submit  a 
controversy  without  action,  probate  proceedings,  proceedings  in  statu- 
tory arbitration,  and  summary  proceedings  to  confess  judgment,  to 
obtain  possession  of  real  property,  or  to  discharge  one  imprisoned  on 
civil  process. 

The  term  Special  Proceeding  has  been  held  to  include  also  proceed- 
ing^ to  enforce  the  statutory  liens  of  mechanics  and  others ;  *  proceed- 
ings in  New  York  to  remove  a  testamentary  guardian,'  or  by  a  receiver 
of  taxes  to  compel  payment  of  a  personal  tax,*  or  in  t}ie  statutory  ref- 
erence of  a  claim  against  the  estate  of  a  decedent ;  *  an  application  by  a 
person  not  a  party  to  an  action  of  replevin,  to  be  made  a  party,  under 
the  Wisconsin  statute ;  *  a  petition  by  an  administrator  for  an  order  to 
sell  real  estate  to  pay  debts,  under  the  statutes  of  Indiana  ; '  proceed- 
ings in  Iowa  to  disbar  an  attorney ; '  proceedings  in  California  with 
respect  to  escheated  estates.  * 

1  Cf.  state  ex  ret.  v.  Thompson  (1878),  34  O.  S.  365,  366;  Reynolds  v.  The  State  ex  rel. 
(1878),  61  Ind.,  392,  402. 

S  In  Hallahan  v.  Herbert  ( 1874)  57  N.  Y.,  409,  it  was  held  that  the  fundamental  provision 
of  the  codes  that  "  evexy  action  must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est*' did  not  apply  to  a  special  proceeding  under  the  New  York  mechanics*  lien  law  of  1851, 
but  that  in  case  of  an  assigfnment  by  a  lienor  before  the  commencement  of  such  a  proceed- 
ing, it  was  properly  prosecuted  in  his  name  for  the  benefit  of  the  assignee. 

S  In  re  King  (1886),  42  Hun  (N.  Y.)  607. 

4  Mcl^ean  v.  Jephson  ( 1890),  a6  Abb.  N.  C,  40. 

9  Paddo^  V.  Klrkham  (1886),  102  N.  Y.,  597. 

8  Carney  v.  Gleissner  (1885),  62  Wis.,  493,  and  see  Morse  v.  Stockman  (1885),  65  Wis.,  36. 
7  Seward  v.  Clark  (1879),  67  Ind.,  289. 

%  State  V,  Clark  (1877),  46  Iowa,  155. 

9  Cal.  Code  of  Civ.  Pro.  \\  1269—1373. 
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C.   Effect  of  the  Creation  of  the  One  Form  of  Civil  Action,  with  Respect  to 

the  Distinctions  of  Substantive  Law, 

NOTE. 

Questions  as  to  the  practical  effect  in  our  law  of  the  statute  requiring 
one  form  of  civil  action  were  neither  few  nor  speedily  settled  ;  the  cases 
to  which  they  give  rise  flow  in  a  steady  stream,  from  shortly  after  the 
inauguration  of  code  pleading  down  to  the  present  day. 

The  main  cause  for  this  should  be  kept  in  mind :  our  formulary  sys- 
tem of  actions  was  the  framework  about  which  our  substantive  law  was 
built.  From  the  beginniogs  of  English  law  until  but  yesterday  the 
forms  of  action  fixed  the  lines  of  our  whole  legal  theory.  The  practi- 
tioner, English  or  American,  not  only  found  these  forms  established  in 
a  venerable  use,  he  daily  resorted  to  them  in  testing  the  nature  of  a 
primary  legal  right  or  obligation.  They  dominated  his  view  of  the 
Law  of  Persons  and  the  Law  of  Things ;  he  framed  his  definitions  of 
substantive  rights  according  to  the  distinctions  of  his  Law  of  Actions. 

With  the  statutory  abolition  of  the  distinction  between  actions  at 
law  and  suits  in  equity  and  the  forms  of  all  such  actions  and  suits,  it 
seemed  to  many  that  all  classification  in  our  law  was  swept  aside. 
**  The  code,  '*  declared  a  well  known  lawyer  in  one  of  the  earlier  code 
states,  writing  as  late  as  1855,  '*  reverses  the  scientific  process,  ignores 
all  classification,  and  throws  the  whole  science  again  into  a  single  class, 
into  a  multitude  of  individual  facts,  without  any  law  of  aggregation  or 
arrangement.  The  law  started  in  the  remote  past  from  this  point,  and 
has,  under  the  so-called  spirit  of  reform,  but  really  of  destruction,  again 
returned  to  it.  * '  ^ 

It  has  come  about,  therefore,  that  questions  as  to  the  practical  effect 
of  establishing  one  form  of  civil  action  in  our  law  very  often  look 
beyond  the  limits  of  procedure,  properly  so  called,  and  consider  dis- 
tinctions between  substantive  rights.  Granted  that  the  distinction 
between  actions  at  law  and  suits  in  equity  is  abolished,  is  the  distinc- 
tion between  law  and  equity  abolished  ?  If  there  are  no  longer  '  *  equit- 
able actions  *'  and  '* legal  actions,"  as  distinct  classes,*  is  there  never- 
theless, as  a  practical  question  in  pleading,  a  material  distinction 
between  equitable  causes  of  action  and  legal  causes  of  actions  ?  If 
practitioners  need  not  now  distinguish  between  an  action  ex  delicto  and 
an  action  ex  contractu,  need  they  distinguish  between  a  cause  of  action 


1  Nash,  PI.  &  Pr.  3,  referring^  specially  to  the  Ohio  code  of  1853,  and  generally  to  the 
seven  codes  which  preceded  it.  See  also  Judge  Selden*s  remark  in  Voorhis  v.  Childs*  Exe- 
cutor (1858),  17  N.  Y.  354,  358 :"  It  is  supposed  by  some  that  it  was  intended  to  abolish  by 
the  code  all  distinction,  not  only  in  form  but  substance,  between  legal  and  equitable  actions ; 
and  it  must  be  conceded  that  many  of  its  provisions  taken  by  themselves  might  seem  to  in- 
dicate such  an  intent." 

Efroneous  as  these  views  are,  they  still  serve  a  useful  purpose  in  emphasizing  the  proce- 
dural character  of  the  historic  distinctions  in  our  substantive  law. 

S  See  Giles  v.  I«yons  (1851),  4  N.  Y.  600. 
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ex  delicto  and  a  ciause  of  action  ex  contractu  f  Or,  in  general,  has  the 
breaking  down  of  the  lines  of  separation  between  actions  aiBfected  the 
distinctions  between  causes  of  action  f  And  if  these  distinctions  still 
endure,  what  effect,  if  any,  have  they  upon  the  scope  of  the  one  form 
of  action  ?  Is  the  new  civil  action,  thus  substituted  for  the  different 
actions  at  law  and  the  suit  in  equity,  in  the  nature  of  a  vag^e  general 
formula  which,  once  uttered,  opens  the  door  to  any  relief  within  the 
facts  of  the  controversy  and  the  jurisdiction  of  the  trial  court  ?  Or  is 
there,  in  every  civil  action  under  the  codes,  a  theory  of  the  action^  to 
which  the  court  must  look  and  by  which  it  must* limit  the  relief  to  be 
granted  in  that  action,  even  if  the  facts  of  the  controversy  and  the 
jurisdiction  of  the  court  would  permit  a  more  extensive  or  a  different 
relief? 

The  cases  which  follow,  while  of  one  general  class  with  those  already 
given,  bear  more  exactly  upon  such  questions  as  these. 


LINDEN  &  FRITZ  v,  HEPBURN  &  WILLS,  IMPLEADED  WITH 

WEST. 

Supreme  Court  of  New  York,  December,  1850. 

[5  How.  Pr,  188.] 

This  case  came  before  the  court  on  an  appeal  from  an  order  granting 
an  injunction,  and  on  another  appeal  from  a  judgment  in  favor  of  the 
plaintifis  on  a  demurrer  to  the  complaint. 

The  case  made  by  the  complaint,  was  as  follows :  J.  H.  Rosevelt 
leased  to  A.  &  F.  Roux  for  eight  years  from  May  i,  1845,  the  premises 
known  as  No.  478  and  480  Broadway,  New  York.  The  lease  was  on  the 
express  condition  that  the  premises  were  to  be  used  only  in  a  certain 
manner,  and  that  certain  enumerated  uses  should  not  be  made  of  them ; 
and  there  were  covenants  against  making  any  alteration  in  the  build- 
ings, and  a  provision  for  re-entry  for  breaches  of  the  covenants.  In 
March,  1848,  A.  &  F.  Roux  transferred  the  lease  to  the  plaintiffs,  who 
demised  the  principal  part  of  480  Broadway  to  the  defendant  West,  for 
five  years  from  May  i,  1848.  West  covenanted  to  observe  and  keep  all 
the  conditions  in  Rosevelt  *s  lease.  The  lease  to  West  reserved  the  rent 
to  the  plaintiffs,  and  provided  for  their  re-entry  for  breaches  of  its  cov- 
enants. Hepburn  &  Wills  entered  under  West ;  and  the  defendants, 
or  some  of  them,  have  broken  the  conditions  of  the  lease  in  four  specified 
particulars.  The  plaintifis  thereupon  claimed  that  the  lease  to  West 
had  become  forfeited,  and  prayed  for  judgment  as  stated  in  the  opinion. 
The  defendants  Hepburn  &  Wills  demurred,  and  the  judge  at  special 
term  gave  judgment  for  the  plaintiffs.     He  also  on  a  previous  motion, 
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granted  an  injunction  order,  restraining  the  defendants  from  continuing 
some  of  the  inhibited  uses  of  the  premises. 

/.  Cochrane^  for  the  defendants. 

/.  M,  Knox^  for  the  plaintiffs. 

By  the  Court,  Sandpord,  J. — ^The  only  ground  presented  by  the 
demurrer,  which  requires  any  serious  consideration  is,  that  no  right  of 
entry  exists  in  the  plaintiffs ;  that  the  lease  executed  by  them  to  West 
operated  as  an  assignment  of  the  original  lease,  pro  tanto ;  and  there 
being  no  reversionary  interest  in  the  plaintiff  they  can  not  recover. 
Whatever  the  effect  of  this  lease  might  be  as  between  West  and  the 
original  lessor  of  the  demised  premises,  we  have  no  doubt  that  as 
between  West  and  the  plaintiffs,  it  is  to  be  regarded  as  a  sub  lease,  and 
not  as  an  assignment  of  the  original  term.  The  right  to  re-enter  was 
reserved  to  the  plaintiffs,  and  suffices  to  enable  them  to  enter  for 
breaches  of  the  conditions,  although  there  be  no  reversion  remaining 
m  them.^  The  judgment  for  the  plaintiffs  on  the  demurrer,  must  be 
affirmed  with  costs. 

On  the  appeal  from  the  order  granting  the  injunction,  a  different 
question  arises.  The  complaint,  after  setting  forth  the  violations  of 
covenants  and  conditions  for  which  the  plaintiffs  seek  to  recover,  prays  for 
a  judgment  of  forfeiture  of  the  term  of  years  ;  that  the  defendants  be,  for 
that  cause,  dispossessed  ;  and  that  the  plaintifis  be  put  into  possession  of 
the  premises.  It  then  prays  for  an  injunction  to  restrain  the  defend- 
ants from  making  alterations  in  the  building^,  and  from  using  them 
for  retailing  liquors,  and  in  other  modes  prohibited  by  the  covenants 
in  the  lease.  The  forfeiture  and  re-entry  prayed,  are  the  relief  hereto- 
fore granted  in  the  action  of  ejectment  brought  for  the  recovery  of 
demised  premises.  The  injunction  asked,  is  purely  equitable  relief, 
heretofore  given  in  a  chancery  suit,  and  in  conformity  to  the  principles 
of  equity.  The  ejectment  brought  to  effect  a  re-entry  for  breaches  of 
the  condition  in  a  lease,  has  always  been  regarded  in  the  law  as  a  hard 
action — strictissimi  juris ;  and  the  English  chancery  reports  abound  in 
cases  in  which  the  courts  of  equity  have  been  importuned  to  relieve 
tenants  against  the  forfeitures  claimed  in  such  actions.  A  proceeding 
like  that  before  us,  would  never  have  been  thought  of  under  the  system 
of  remedies  in  force  prior  to  the  code  of  procedure.  Equity  abhors  for- 
feitures and  always  relieves  against  them,  when  possible  to  do  so ;  and 
no  man  would  have  ventured,  under  that  system,  to  ask  her  for  one  of 
her  most  benign  remedies,  while,  in  the  same  breath,  he  demanded  from 
her  a  rigorous  forfeiture  of  his  opponent's  estate,  in  the  subject  of  the 
controversy. 

Does  the  code  of  procedure  make  any  change  in  this  respect  ?  Can 
a  plaintiff,  under  the  code,  ask  for  equitable  relief,  and  in  the  same  suit, 
demand  a  forfeiture  ?     We  are  clear  that  the  code  has  not  altered  the 

1  Do«,  ex  dem.  Freeman  v.  Bateman,  2  B.  &  Aid.,  168 :  and  see  Kearny  7'.  Post,  i  Sandf. 
X05,  affirmed  on  appeal,  2  Comst.  394. 
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rule.  It  has  abolished  the  distinction  between  legal  and  equitable 
remedies  ;  but  it  has  not  changed  the  inherent  diflference  between  legal 
and  equitable  relief.  Under  the  code  the  proper  relief,  whether  legal  or 
equitable,  will  be  administered  in  the  same  form  of  proceeding.  In 
some  cases  alternative  relief  may  be  prayed  and  relief  be  granted  in 
one  or  the  other  form  ;  in  which  case  an  action  at  law  was  necessary 
before,  to  attain  the  one  form  and  a  bill,  in  equity  to  reach  the  other. 
A  suit  for  specific  performance  is  one  of  that  description.  But  we 
think  inconsistent  relief  can  no  more  be  asked  now  than  it  could  under 

• 

the  old  system.  A  vendor  can  not  now  exhibit  a  complaint  demanding 
payment  of  an  installment  of  purchase  money  in  arrear,  and  also  a 
forfeiture  of  the  contract  of  sale,  and  restoration  of  the  possession, 
even  if  the  contract  expressly  provided  for  such  payment  and  forfeit- 
ure. There  can  be  no  better  illustration  of  our  meaning  than  this  very 
case.  The  forfeiture  of  the  term,  is  a  relief  totally  inconsistent  with 
any  equitable  remedy.  The  lessor  may  pursue  his  remedy  for  a  re-entry 
and  possession ;  or  he  may  proceed  for  an  injunction  and  damages, 
leaving  the  tenant  in  possession.  He  has  an  undoubted  option  to  do 
either.  He  can  not  do  both  an  once.  *'  He  that  seeks  equity  must  do 
equity,"  is  a  maxim  which  lies  at  the  foundation  of  equity  jurispru- 
dence, and  it  is  not  at  all  aflfected  by  any  change  of  remedies. 

We  imagine  that  a  much  broader  effect  has  been  claimed  for  the  abo- 
lition of  the  distinction  between  legal  and  equitable  remedies  than  was 
ever  intended  by  the  legislature.  The  first  section  of  the  code  shows 
what  was  intended  by  the  word  **  remedies.**  It  is  limited  to  actions 
and  special  proceedings,  and  the  declared  object  of  the  preamble  to  the 
code  is  simply  to  abolish  the  distinction  between  legal  and  equitable 
actions.  There  is  no  ground  for  supposing  that  there  was  any  design 
to  abolish  the  distinction  between  the  modes  of  relief  known  to  the  law 
as  legal  and  equitable,  or  to  substitute  the  one  for  the  other,  in  any 
case.  Those  modes  of  relief,  the  judgment  or  the  decree,  to  which  a 
party,  upon  a  certain  state  of  facts,  was  entitled,  were  fixed  by  the  law 
of  the  land.  No  inference  or  deduction  from  a  statute,  nothing  short  of 
a  positive  enactment  by  the  legislature,  could  change  them.  The  code 
contains  no  such  enactment ;  and  we  repeat,  that  we  do  not  perceive  in 
it  any  countenance  for  an  inference  or  deduction  to  that  effect.  The 
chapter  of  the  code  relative  to  injunctions,  in  our  judgment,  does  not 
affect  the  question.  It  substitutes  an  order  for  the  writ  heretofore  used, 
and  it  defines  the  cases  in  which  it  may  be  g^ranted ;  the  latter  being 
the  same,  substantially,  as  were  established  in  our  Court  of  Chancerj\ 
It  does  not  profess  to  create  a  new  remedy.  On  the  contrary,  it  recog- 
nizes the  injunction  as  an  existing  provisional  remedy ;  provides  the 
order  in  place  of  the  writ,  and  regulates  the  mode  of  granting  it.  Its 
character,  as  a  mode  of  equitable  relief,  is  not  at  all  altered  or  impaired. 

Our  conclusion  is,  that  the  plaintiffs  had  no  right  to  an  injunction, 
while  they  demanded  a  forfeiture  of  the  lease.     As  the  case  made  by 
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the  complaint  would  entitle  them  to  an  injunction,  if  their  relief  had 
been  limited  to  that  remedy,  together  with  damages,  we  will  permit 
the  injunction  to  stand,  on  their  stipulating  not  to  take  judgment  for 
a  forfeiture,  or  delivery  of  possession  of  the  premises  ;  and  they  may 
amend  their  complaint  so  as  to  ask  for  damages.  Unless  they  thus 
stipulate,  the  order  for  the  injunction  must  be  reversed. 


HOWE  V,  PECKHAM. 
Supreme  Court  of  New  York,  Special  Term,  October,  185  i. 

[6  How.  Pr.  22^,'] 

Demurrer  to  Complaint. — The  complaint  alleged  that  the  plaintiff  was 
driving  a  one  horse  wagon  along  the  highway,  and  that  a  short  dis- 
tance behind  the  plaintiff  a  person  was  driving  a  two  horse  wagon  in 
the  same  direction  with  plaintiff;  that  a  short  distance  behind  this 
person,  was  the  defendant's  team,  drawing  a  two  horse  sled,  and  trav- 
elling in  the  same  direction  ;  that  the  defendant  carelessly  and  negli- 
gently left  his  team  to  go  along  the  said  highway  without  any  driver, 
and  went  and  got  into  the  wagon  with  the  person  driving  between  the 
plaintiff  and  the  defendant's  team,  and  rode  with  said  person  ;  and 
that  defendant's  team,  being  so  left,  started  into  a  run  and  ran  over 
the  plaintiff,  his  horse  and  wagon,  injured  the  plaintiff's  person,  broke 
his  wagon  and  harness,  and  damaged  the  horse.  The  complaint,  at  the 
conclusion  of  the  statement  of  the  cause  of  action,  averred  that  the 
injuries  were  occasioned  by  the  ''gross  and  wilful  carelessness  and  neg- 
ligence of  defendant, ' ' 

A.  N.  Sheldon,  for  defendant.  The  complaint  is  drawn  in  violation 
of  the  167th  section  of  the  Code.  It  contains  two  distinct  and  separate 
causes  of  action  within  the  meaning  of  this  section,  to  wit :  injuries  to 
the  person  and  injuries  to  the  property  of  the  plaintiff.  *  Before  the  Code, 
actions  were  distinguished  by  their  forms,  now  the  forms  of  actions  are 
abolished.'  But  while  the  Code  has  abolished  these  forms  of  actions, 
it  has  created,  or  preserved  in  fact,  a  distinction  in  one  respect  as  to  the 
forms  of  actions,  and  that  is  as  to  the  joinder  of  causes  of  action  ;  and 
these  different  divisions,  made  by  the  section  in  question,  can  not  be 
joined  any  more  than  could  assumpsit  and  trespass  heretofore. 

H,  C  Goodwin  and/.  P.  Whittemore,  for  the  plaintiff. 

Mason,  Justice. — ^There  is  no  doubt  in  my  mind  in  this  case  that 
the  complaint  states  a  cause  of  action  in  case,  or  what  would  have  been 
an  action  upon  the  case  under  the  former  system  of  pleading  and  upon 
the  principles  of  the  common  law.  It  is  a  complaint  in  which  the 
plaintiff  has  made  the  negligence  of  the  defendant  the  ground  of  action, 

1  Monell's  Practice,  46  to  48.  «  Code,  \  60. 
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and  in  which  the  damages  both  to  the  plaintiff's  person  and  his  prop- 
erty are  claimed  as  a  consequence  of  the  negligence,  or  as  resulting 
from  the  negligence  complained  of. 

This  was  a  familiar  mode  of  declaring  under  our  former  system,  for 
the  rule  is  well  settled  by  a  long  series  of  adjudications,  both  in  England 
and  in  this  country,  that  in  this  class  of  cases  if  it  appeared  that  the 
injury  was  attributable  to  negligence,  though  it  were  immediate,  the 
party  injured  has  an  election  either  to  treat  the  negligence  of  the  defend- 
ant as  the  cause  of  action  and  to  declare  in  case,  or  to  consider  the  act 
itself  as  the  injury,  and  declare  in  trespass.^ 

And  it  should  be  borne  in  mind  that  where  the  injury  resulted  from 
the  one  negligent  act  of  the  party,  as  in  the  present  case,  it  constituted 
but  one  cause  of  action.  The  running  against  the  plaintiff 's  carriage 
in  the  highway  and  breaking  it,  and  upsetting  the  plaintiff  and  injuring 
him  by  the  careless  negligence  of  the  defendant  never  constituted  but 
one  cause  of  action,  in  which  the  plaintiff  recovered  his  damages  as 
well  for  his  personal  injury  as  for  the  injury  of  his  property.  This  is 
a  salutary  rule,  for  when  an  injury  has  resulted  both  to  the  person  and 
the  property  of  the  plaintiff  from  one  single  act  of  negligence  of  the 
defendant  the  law  ought  not  to  be  guilty  of  so  great  a  folly  as  to  com- 
pel the  plaintiff  to  sustain  the  burden  and  expense  of  two  suits  to 
recover  his  damages ;  and  the  courts  which  have  been  so  fastidious  to 
avoid  circuity  of  action  ought'  not  to  require  it  unless  the  innovating 
spirit  of  the  legislature  has  required  it  by  the  passage  of  a  statute 
which  compels  the  courts  thus  to  divide  up  claims  for  damages  result- 
ing from  a  single  act.  The  defendant's  counsel  insists  that  the  167th 
section  of  the  Code  imposes  this  rule  upon  the  courts.  I  feel  con- 
strained to  say,  however,  after  a  most  careful  examination  of  this  stat- 
ute and  the  best  deliberation  which  I  have  been  able  to  bestow  upon 
the  case,  that  I  do  not  think  that  this  statute  has  the  effect  which  the 
counsel  for  defendant  attributes  to  it.  The  section  reads  as  follows : 
'*The  plaintiff  may  unite  several  causes  of  action  in  the  same  com- 
plaint when  they  all  arise  out  of,  i.  Contract,  express  or  implied.  2. 
Injuries  with  or  without  force  to  the  person.  3.  Injuries  with  or 
without  force  to  the  property,"  &c.  And  then  follows  this  provi- 
sion :  * '  But  the  causes  of  action  so  united  must  all  belong  to  one 
only  of  these  classes,"  &c.  I  do  not  discover  anything  in  this 
section  which  requires  a  plaintiff  to  sever  a  single  cause  of  action. 
The  demurrer  in  this  cause  is  not  well  taken,  in  my  opinion,  for  the 
reason  that  the  plaintiff  has  not  united  several  causes  of  action  in  the 
same  complaint.  He  has  only  stated  one  cause  of  action.  This  sec- 
tion was  never  intended,  it  seems  to  me,  to  sever  a  cause  of  an  action 
like  that  set  forth  in  the  complaint.  The  legislature  in  using  the  term 
' '  several  causes  of  actions, '  *  in  this  section,  must  have  had  reference  to 

1  Williams  v.  Holland,  10  Bing.  R  112, 117 ;  Blin  v.  Campbell,  14  J.  R.  433 ;  Wilson  v.  Smith, 
10  W.  R.  328 ;  I  Chitty's  PI.  lay,  xa8. 
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the  causes  of  action  as  they  were  then  founded,  limited,  and  defined 
by  the  common  law ;  for  there  was  no  other  resort  to  ascertain  what 
constituted  a  cause  of  action. 

The  rule  is  a  familiar  one,  that  statutes  are  to  be  construed  with  ref- 
erence to  the  principles  of  the  common  law  in  force  at  the  time  of  their 
passage,  for  it  is  not  to  be  presumed  that  the  legislature  intended  to 
make  any  innovations  upon  the  common  law  farther  than  the  case 
absolutely  required.* 

This  167th  section  instead  of  severing  causes  of  an  action  as  they 
existed  at  the  time  of  the  passage  of  the  statute,  and  thereby  creating 
a  multiplicity  of  suits,  was,  I  have  no  doubt,  intended  by  the  framers 
thereof  to  lessen  suits  and  diminish  their  number  by  allowing  the 
plaintiff  to  bring  into  the  same  suit  and  recover  his  damages  for  half  a 
dozen,  or  any  greater  number  of  assaults  and  battery  committed  upon 
distinct  and  different  occasions,  and  so  for  any  other  injury  to  the  per- 
son, he  may  join  in  the  same  action  with  assault  and  battery. 

But,  again,  the  Code  does  not  abolish  in  any  manner  the  causes  of 
action  as  they  existed  before  the  passage  of  that  act,  nor  does  the  Code 
in  any  manner  define  what  shall  constitute  a  cause  of  action.  It  leaves 
all  this  matter  as  it  was  at  common  law  or  in  equity  before  the  Code 
was  passed.  It  is  true  the  69th  section  has  abolished  the  forms  of  the 
action,  but  it  leaves,  as  we  have  before  said,  the  causes  of  action  as  they 
were ;  and  the  Code  was  never  intended  to  trench  upon  their  boundaries 
so  far  as  the  cause  of  action  is  concerned.  The  cause  of  action  in  case 
is  as  perfectly  preserved  under  the  Code,  although  the  form  of  prose- 
cuting the  particular  action  is  abolished,  as  it  existed  before  the  Code, 
or  if  it  suits  the  individual  of  the  code  language  any  better,  we  will  say 
that  the  form  of  the  action  upon  the  case  is  abolished,  while  the  sub- 
stance of  the  action  in  all  its  elements  is  most  perfectly  retained. 

If  I  am  right  in  the  opinion  above  expressed,  it  follows  that  the 
plaintiiT  must  have  judgment  upon  the  demurrer,  which  I  hereby  order 
to  be  entered,  with  leave  to  the  defendant  to  answer  the  complaint  on 
payment  of  costs. 

1 4  Kent,  Com.  464,  3d  ed. 
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CROPSEY  V.  SWEENEY. 
Supreme  Court  of  New  York,  General  Term,  May,  1858. 

[27  Barb,  310.] 

Appeal  from  an  order  made  at  a  special  term,  overruling  a  demurrer 
to  the  complaint.  The  action  was  brought  by  the  plaintiff  to  recover 
for  services  rendered  by  her  for  James  Ridgeway,  deceased,  in  his  life- 
time, while  she  and  Ridgeway  were  living  together  as  husband  and 
wife,  and  supposing  themselves  to  be  such,  in  pursuance  of  a  marriage 
valid  in  point  of  form.  The  marriage  afterwards  turned  out  to  be  void, 
however,  in  consequence  of  Ridgeway  having  a  previous  wife,  living  at 
the  time.  The  defendant,  who,  as  public  administrator,  administered 
upon  the  estate  of  Ridgeway,  after  the  death  of  the  latter,  demurred  to 
the  complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

By  the  Court,  Sutherland,  J. — ^Unless  the  code,  by  abolishing  the 
distinction  between  actions  at  law  and  suits  in  equity,  and  the  forms  of 
such  actions  and  suits,  and  of  pleadings  theretofore  existing,  intended 
to  initiate,  and  has  initiated,  new  principles  of  law,  by  which  a  class 
of  rights  and  of  wrongs,  not  before  the  proper  subjects  of  judicial  inves- 
tigation and  remedy,  can  now  be  judicially  investigated  and  remedied, 
the  facts  stated  in  the  plaintiff 's  complaint  in  this  action  do  not  con- 
stitute a  cause  of  action,  and  the  demurrer  of  the  defendant  to  that 
complaint  is  well  taken.  I  am  not  aware  that  any  one  has  ever  claimed 
for  the  code,  or  charged  against  the  code,  a  mission,  or  purpose,  so 
bold,  novel,  sweeping,  and  dangerous.  It  cannot  be  supposed  that  the 
abolition,  in  words,  of  the  distinction  between  actions  at  law  and  suits 
in  equity,  by  the  code,  was  intended  to  break  up  the  well  settled  funda- 
mental principles  and  limits  of  common  law  and  equitable  jurisdiction, 
and  open  to  courts,  as  proper  subjects  of  judicial  discretion,  a  class  of 
moral  wrongs,  or  misfortunes,  not  before  the  legitimate  subjects  of  legal 
or  equitable  investigation  or  redress.  Nor  can  it  be  supposed  that  the 
abolition  of  the  forms  of  actions  was  intended  to  create  or  justify  novel 
and  unprecedented  causes  of  action. 

Although  the  form  of  the  action  of  assumpsit,  and  of  the  pleadings 
therein,  has  been  abolished,  yet  the  obligation  of  contracts,  and  the 
distinction  between  an  express  and  an  implied  assumpsit  remain  ;  and 
notwithstanding  the  code,  in  a  large  class  of  cases,  now  as  before  the 
code,  it  is  only  on  the  theory  of  an  implied  assumpsit,  ' '  inferred  from 
the  conduct,  situation,  or  mutual  relations  of  the  parties, ''  that  justice 
can  be  enforced,  and  the  performance  of  a  legal  duty  compelled. 

It  is  no  longer  necessary,  and  perhaps  not  even  proper  in  such  a 
case,  for  the  plaintiff  to  allege  in  his  complaint  any  promise  on  the  part 
of  the  defendant,  but  he  must  state  facts  which  if  true,  according  to 
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well  settled  principles  of  law,  would  have  authorized  him  to  allege, 
and  the  court  to  infer,  a  promise  on  the  part  of  the  defendant,  before 
the  code.  The  form  of  assumpsit  is  no  longer  necessary,  or  perhaps 
even  proper,  in  such  a  case ;  but  facts  sufficient  to  raise  it,  and  to  put  it 
on  paper,  were  it  lawful  to  do  so,  are  still  necessary. 

It  follows,  from  what  has  been  said,  that  the  principal  question 
raised  by  the  demurrer  in  this  case  is,  there  being  no  express  promise 
pretended  or  alleged  in  the  complaint,  whether  the  law  implies  a 
promise  from  the  facts  therein  stated. 

The  action  is  for  services  rendered  by  the  plaintiff  for  James  Ridge- 
way  in  his  lifetime,  while  the  plaintiiBf  was  standing  in  the  supposed 
relation  of  wife. 

It  is  alleged  in  the  complaint,  that  the  marriage  ceremony  was  sol- 
emnized in  due  form  of  law,  between  the  plaintiff  and  James  Ridgeway , 
in  182 1,  she  believing  that  they  were  lawfully  married,  and  living  and 
cohabiting  with  him  as  his  wife.  That  on  or  about  the  15th  Septem- 
ber, 1 82 1,  proceedings  were  instituted  in  the  court  of  chancery,  of  this 
state,  against  James  Ridgeway,  for  divorce,  by  Catherine  Ridgeway,  to 
whom,  under  the  name  of  Catharine  Dob,  he  had  been  married,  in  the 
year  181 2,  and  from  whom  he  had  separated  in  181 5.  That  on  or  about 
the  13th  day  of  June,  1822,  a  decree  was  made,  dissolving  the  marriage 
between  the  said  Catharine  and  James.  That  about  the  summer  of 
1825,  the  marriage  ceremony  was  again  solmenized,  in  due  form  of  law, 
between  the  said  plaintiff  and  the  said  James  Ridgeway.  That  before 
and  at  the  time  of  the  ceremony  of  marriage  in  1825,  the  plaintiff  was 
informed,  and  believed,  that  the  said  James  Ridgeway  was  competent 
to  contract  marriage  with  the  plaintiff,  and  that  no  impedient  existed, 
and  that  the  plaintiff  believed  that  the  marriage  was  valid  until  after 
the  death  of  James  Ridgeway.  That  from  the  time  of  the  first  marriage 
ceremony  until  James  Ridgeway 's  death,  in  1847,  ^^^  plaintiff  and  the 
said  James  lived  and  cohabited  together  as  husband  and  wife,  and  were 
known  and  reputed  as  such.  That  at  the  time  of  the  first  marriage 
ceremony,  James  Ridgeway  was  a  carpenter,  and  possessed  of  property 
not  exceeding  $1,000  in  value.  That  the  plaintiff,  in  addition  to  her 
ordinary  household  duties,  and  the  usual  care  and  management  of  the 
domestic  affairs  of  James  Ridgeway,  labored  to  promote  the  success  of 
his  undertakings,  and  to  procure  the  means  of  defraying  the  household 
expenses,  and  in  the  conduct  and  management  of  the  domestic  affairs 
practiced  the  utmost  economy.  That  the  said  James  was  successful  in 
his  business,  and  accumulated  a  fortune,  which  at  the  time  of  his 
death  amounted  to  $150,000.  That  during  the  entire  period  the 
plaintiff  so  lived  and  cohabited  with  James  Ridgeway,  she  had  the 
entire  management  of  his  domestic  affairs,  and  labored,  by  industry, 
economy,  care,  and  attention  to  her  duties,  to  promote  his  interests  and 
success ;  and  that  it  was  owing  to  her  efforts  that  he  was  enabled  to 
accumulate  so  much  property.     That  during  the  same  period  she  bore 
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unto  him  twelve  children,  eight  of  whom  are  living.  That  prior  to  the 
marriage  of  James  Ridgeway  with  Catharine  Dob,  he  had  once  been 
married,  and  had  issue  by  both  marriages.  That  one  child,  Eliza  Ann, 
wife  of  Jeremiah  Rowland,  and  one  grandchild,  George  W.  Ridgeway, 
surviving  issue  of  his  deceased  son  Joseph,  the  issue  of  his  first  mar- 
riage, and  one  grandchild,  the  sole  surviving  issue  of  a  daughter  by 
his  second  marriage,  claim  to  be  the  only  lawful  heirs  of  James  Ridge- 
way, and  entitled  to  his  estate. 

The  pi  aintiJBf  claims  that  the  services  rendered  by  her  to  James  Ridge- 
way, in  and  about  the  management  of  his  household  affairs,  and  other- 
wise, as  in  the  complaint  set  forth,  were  rendered  at  his  request,  and 
were  reasonably  worth  forty  thousand  dollars  ;  and  she  demands  judg- 
ment for  that  sum,  with  interest  from  21st  Nov.  1847.  ^^  ^^  ^^^  alleged 
in  the  complaint  that  James  Ridgeway,  in  his  lifetime,  ever  knew  or 
supposed,  after  the  last  marriage  ceremony,  that  the  plaintiff  was  not 
his  lawful  wife ;  nor  is  it  alleged  that  when  his  first  supposed  marriage 
with  the  plaintiff  took  place,  he  knew  that  his  wife  Catherine  was 
living,  and  he  unable  to  contract  a  legal  marriage  with  the  plaintiff. 

No  doubt,  from  the  time  of  the  first  marriage  ceremony  to  the  insti- 
tution of  the  suit  for  divorce,  and  from  the  time  of  the  second  marriage 
ceremony  until  his  death,  James  Ridgeway  and  the  plaintiff  both  sup- 
posed they  were  lawfully  married,  and  that  he  lived  and  died  supposing 
the  plaintiff  was  his  lawful  wife.  Now,  after  his  death,  upon  the 
assumption  that  his  supposed  marriage  was  not  legal,  will  the  law  per- 
mit us,  or  authorize  us,  to  turn  this  supposed  relation  of  husband  and 
wife  into  the  relation  of  master  and  servant,  and  thus  infer  or  imply  a 
promise  on  the  part  of  James  Ridgeway,  in  his  life,  to  fiayt  and  an 
expectation  on  the  part  of  the  plaintiff  to  receive  pay,  for  the  services 
rendered  by  the  plaintiff  while  so  standing  in  the  supposed  relation  of 
husband  and  wife?  The  very  ground  upon  which  the  plaintiff's 
case  appeals  so  strongly  to  the  sympathies  of  the  court  forbids  any 
such  fiction,  inference,  or  implication.  Her  own  (no  doubt  truthful) 
story  of  her  long,  devoted,  faithful  love,  and  services,  as  a  wife  and 
mother,  will  not  permit  us  to  say  that  she  is  legally  entitled  to  receive 
pay  for  those  services  as  a  servant. 

True,  the  law  will  not  presume  that  work  or  labor  performed  as  a 
servant  or  laborer  was  voluntary,  and  performed  without  any  view  to 
compensation ;  but  the  law  can  not  presume  that  the  domestic  and 
household  work  and  services  of  a  wife  for  a  husband  are  performed  with 
the  view  to  pay  as  a  servant  or  laborer. 

The  law  would  do  injustice  to  the  plaintiff  herself,  by  impl3ring  a 
promise  to  pay  for  these  services  ;  and  respect  for  the  plaintiff  herself, 
as  well  as  for  the  law,  compels  us  to  infer  and  hold  that  these  services 
were  performed  not  as  a  servant,  with  a  view  to  pay,  but  from  higher 
and  holier  motives  ;  and  that  therefore  her  complaint  does  not  consti- 
tute any  cause  of  action.  Order  reversed. 


EFFECT  IN  RELATION  TO  SUBSTANTIVE  LAW.  96 


LUBERT  V,  CHAUVITEAU. 
Supreme  Court  of  California,  October,  1853. 

[3  Cal.  458.] 

The  suit  was  brought  by  a  resident  of  Bordeaux,  in  France,  who 
complained  that  about  the  7th  September,  1850,  he  shipped  in  the  ship 
Salami,  bound  from  Bordeaux  to  San  Francisco,  a  quantity  of  merchan- 
dise, (describing  it,)  and  assigned  the  same  to  Hugens  Brothers,  com- 
mission merchants  of  San  Francisco,  or  their  order ;  that  said  mer- 
chandise duly  reached  its  port  of  destination,  and  was  placed,  by  the 
handing  over  of  the  bill  of  lading,  in  the  hands  of  the  defendants, 
commission  merchants  of  said  city,  by  the  said  Hugens  Brothers,  the 
consignees  of  the  plaintiff,  to  sell  and  dispose  the  same  to  the  best 
advantage,  for  the  sole  use  and  benefit  of  the  plaintiff,  and  that  defend- 
ants agreed  to  render  a  just  and  true  account  of  the  sales,  and  to  pay 
the  proceeds  thereof  to  the  plaintiff  or  his  agents. 

And  plaintiff  shows  that  defendants  received  this  merchandise,  accord- 
ing to  the  understanding  above  stated  ;  that  they  sold  and  disposed  of 
the  whole,  or  the  greater  part  thereof;  and  that  they  refuse  to  pay  over 
the  net  proceeds,  or  any* part  thereof,  though  often  requested  by  the 
agents  of  the  said  plaintiff.  Judgment  is  asked  for  $2,500,  the  value 
of  the  said  merchandise,  and  for  costs. 

The  answer  of  the  defendants  denies  all  the  allegations  in  the  bill 

The  facts  in  this  case  were  as  follows :  In  September,  1850,  the  plain- 
tiff shipped  a  quantity  of  merchandise,  sardines,  white  g^m,  prepared 
peas,  and  cloves,  which  he  consigned  to  the  house  of  Hugens  Brothers, 
commission  merchants,  San  Francisco,  with  instructions  to  sell  the 
goods  for  cash,  and  to  remit  the  proceeds,  in  bills  or  gold,  to  the  plain- 
tiff. In  August,  1850,  Hugens  Brothers  incurred  liabilities  to  the 
amount  of  $5,000,  to  the  defendants,  commission  merchants  and  bank- 
ers, doing  business  in  San  Francisco,  which  they  failed  to  meet  at 
maturity.  In  December,  1850,  the  defendants  required  of  Hugens 
Brothers  additional  security  for  the  debt ;  and  they  finally  pledged,  con- 
ditionally, two  bills  of  lading,  on  the  way  from  France,  one  of 
which  was  the  duplicate  of  the  plaintiff's  goods.  The  understanding 
was  that  the  defendants  should  hold  these  securities  until  Hugens 
Brothers  could  place  securities  of  their  own  in  lieu  of  them.  At  the 
time  the  pledge  was  made  to  defendants,  they  were  told  by  Hugens 
Brothers  that  the  goods  mentioned  in  the  bill  of  lading  of  one  vessel, 
the  Salome,  belonged  to  the  plaintiff,  and  that  they  had  no  interest  in 
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or  lien  upon  it ;  that  plaintifif  was  in  no  way  indebted  to  them.  At  the 
same  time  Hugens  Brothers  showed  to  the  defendants  the  letters  of 
instruction  from  the  plaintiff.  Some  time  after  the  pledge  above  men- 
tioned, Hugens  Brothers  placed  in  the  hands  of  defendants  a  large  con- 
signment of  goods,  arrived  by  the  ship  Julius,  which  defendants  agreed, 
to  receive  in  place  of  the  bills  of  lading  pledged  above. 

This  consignment  was  received  by  defendants  as  a  full  payment  of 
all  the  indebtedness  of  Hugens  Brothers.  A  short  time  after  this,  the 
ship  Salome  arrived,  and  defendants  were  requested  to  hand  over  the 
bill  of  lading  or  give  a  permit  to  land  the  plaintiff's  goods.  They 
positively  refused  to  do  either,  and  insisted  on  holding  the  goods  until 
the  merchandise  of  the  Julius  was  sold,  and  their  account  with  Hugens 
Brothers  was  closed. 

At  the  time  of  the  demand  and  refusal,  plaintiff's  goods  were  worth 
$4,500  or  $5,000 ;  the  sardines  alone  were  sold  for  $3,500  by  Hugens 
Brothers,  but  could  not  be  delivered  to  the  purchaser,  owing  to  the 
refusal  of  defendants  to  deliver  them.  The  defendants  had  exclusive 
control  of  the  goods,  and  they  afterwards  sold  the  greater  part  thereof. 
By  the  account  of  sales  made,  and  from  the  evidence  of  defendant's 
clerk,  it  appeared  that  the  sardines  and  peas  sold  for  $3,112.92. 

Defendants'  counsel  moved  for  a  nonsuit,  on  the  ground  that  the 
proof  did  not  support  the  complaint.  The  motion  was  overruled,  and 
exception  taken. 

The  defendants  then  proved  that  the  white  gum,  cloves,  and  one  case 
of  preserved  peas,  were  destroyed  by  fire  in  May,  1851,  and  that  they 
had  paid  duties  and  custom-house  charges  on  the  goods,  to  the  amount 
of  $910.50.  Plaintiff's  counsel  contended  that  these  charges  could  not 
be  proved  under  the  pleadings.  The  court  admitted  the  proof,  and  the 
plaintiff  excepted.  Defendants  proved  that  the  rate  of  commission  on 
the  sale  of  goods,  in  1850  and  185 1,  was  ten  per  cent ;  which  plaintiff 
objected  to,  but  the  Court  admitted  the  proof,  and  plaintiff  excepted. 
Defendants  offered  to  give  in  evidence  an  account  of  the  sales  of  the 
goods  by  the  Salome,  taken  from  their  books,  and  offered  to  produce 
the  books  of  the  firm ;  this  the  Court  rejected,  and  defendants'  coun- 
sel excepted. 

The  Court  charged  :  i.  If  the  jury  believed  that  the  goods  of  the 
plaintiff  were  pledged  by  Hugens  Brothers,  to  secure  a  debt*  of  their 
own,  with  knowledge  on  the  part  of  the  defendants,  at  the  time  the 
pledge  was  made,  that  the  goods  belonged  to  the  plaintiff,  the  plaintiff 
was  entitled  to  a  verdict. 

2.  If  they  found  afl&rmatively  on  the  first  proposition,  it  was  for 
them,  exclusively,  to  say  what  amount  the  plaintiff  was  entitled  to 
recover ;  and  as  to  the  said  amount  they  were  limited  only  by  the  $2,500 
claim  in  the  complaint ;  but  in  making  up  the  amount  they  were  to 
leave  out  the  goods  destroyed  by  fire,  as  the  plaintiff  waived  any  claim 
for  them  ;  that  they  should  ascertain  what  the  goods  were  worth  at  the 
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time  of  demand  and  refusal,  or  what  they  sold  for,  after  deducting  the 
expenses  and  charges  set  up  by  the  defendants,  if  they  should  find  said 
charges  and  expenses  true,  and  render  a  verdict  for  said  amount,  but 
limited  by  the  amount  claimed. 

Defendants'  counsel  excepted  to  the  charges,  and  asked  the  court  to 
charge :  ist.  That  if  the  goods  were  delivered  by  Hugens  Brothers  to 
the  defendants  to  be  sold  by  them,  and  the  proceeds  of  sale  placed  to 
the  credit  of  Hugens  Brothers,  the  plaintiff  is  not  entitled  to  recover. 
This  the  court  refused. 

2nd.  The  counsel  of  defendants  argued  that  the  evidence  went  to 
support  an  action  ex  delicto^  and  that  the  complaint  was  an  action  ex 
contractu^  and  asked  the  court  to  instruct  the  jury  that,  if  they  believed 
the  evidence  did  not  sustain  the  contract  as  laid  in  the  complaint,  the 
defendants  were  entitled  to  a  verdict.  The  court  refused,  and  defend- 
ants excepted. 

The  jury  found  for  the  plaintiff  $2,500,  and  the  court  ordered  judg- 
ment accordingly,  with  costs,  etc.     Defendants  appealed. 

No  brief  for  appellants. 

W,  H,  Sharp,  for  respondent.^ 

The  opinion  of  the  court  was  delivered  by  Wells,  Justice,  Heyden- 
FELDT,  Justice,  concurring. 

The  first  assignment  of  error  is,  that  the  evidence  does  not  support 
the  contract  as  laid  in  the  complaint,  and  therefore  that  the  court  erred 
in  refusing  to  order  a  nonsuit. 

The  plaintiff  in  the  court  blow  waived  the  tort,  (if  any  had  been  com- 
mitted) and  brought  his  action  against  the  defendants  as  factors,  to 
account  for  goods  sold  by  them,  and  to  restore  the  amount  of  the  net 
proceeds  arising  from  the  sale.  This  he  had  a  right  to  do,  according 
to  well-established  principles  of  the  common  law,  and  it  was  competent 
for  him  to  introduce  evidence  showing  the  manner  in  which  the  defend- 
ants became  possessed  of  the  goods ;  and  although  the  proof  should 
establish  the  fact  that  the  defendants  became  possessed  of  them  wrong- 
fully, it  would  still  be  sufficient  to  maintain  an  action  against  the 
defendants  as  consignees  or  factors  for  the  net  proceeds. 

One  of  the  objects  sought  by  the  reformation  in  the  forms  of  plead- 
ing was  to  provide  for  cases  like  the  present.  The  distinctions  in  the 
form  of  actions  ex  delicto  and  ex  contractu  are  abolished,  and  one  form 
of  action  only  substituted,  and  the  plaintiff  here  has  brought  his  action 
in  the  form  prescribed  by  the  Code ;  but  the  principles  of  law  which 
govern  the  case  remaining  unchanged,  he  introduced  testimony  to  main- 
tain his  action  as  he  would  have  done  under  the  common  law  system  of 
practice  in  an  action  of  assumpsit,  based  upon  a  similar  state  of  facts ; 
and  the  court  committed  no  error  in  refusing  a  nonsuit,  either  on  the 
ground  of  variance  or  insufficiency  of  proof  to  sustain  the  complaint. 

1  Respondent's  argument  is  omitted. 


RICHARDSON  AND  WIPE   V,    MEANS.  99 

But  the  plaintiff  having  elected  to  proceed  against  the  defendants  as 
factors,  instead  oi  tortfeasors,  he  thereby  ratified  the  act  of  his  agents, 
Hugens  Brothers,  in  transferring  the  merchandise  and  the  bills  of 
lading  into  the  hands  of  the  defendants,  and  the  defendants,  who  were 
commission  merchants,  as  shown  by  the  complaint,  must  be  considered 
as  acting  as  the  authorized  consignees  and  commission  merchants  of 
the  plaintiff,  and  entitled  to  the  rights  and  benefits  arising  from  this 
relation.  It  follows  that  the  plaintiff  could  only  recover  from  the 
defendants  the  net  proceeds  arising  from  the  sale  and  .disposition  of  the 
merchandise,  after  deducting  the  necessary  charges  and  disbursements ; 
and  the  court  erred  in  admitting  proof  of  the  value  of  the  goods  at  the 
time  of  the  demand  and  refusal  to  deliver. 

The  defendants  are  not  charged  with  non-performance  or  negligence, 
nor  with  fraud  in  the  sale,  and  no  cause  is  shown  why  they  were  not 
entitled  to  commissions.  The  strict  measure  of  damages,  therefore,  was 
the  net  proceeds  after  deducting  the  necessary  charges,  disbursements, 
and  commissions  ;  and  the  court  erred  in  refusing  to  admit  in  evidence 
the  books  of  defendants'  firm  to  prove  the  account  of  the  sale  of  the 
goods.  It  was  not  necessary,  as  is  insisted  upon,  for  the  defendants, 
who  were  recognized  by  the  plaintiff  as  factors,  and  prosecuted  as  such, 
to  set  forth  in  their  answer  those  charges,  disbursements,  and  commis- 
sions, either  as  new  matter,  or  by  way  of  set-off,  to  a  claim  for  the  net 
proceeds  of  the  sale.  And  the  court  erred  in  charging  the  jury  that  it 
was  for  them  exclusively  to  say  what  amount  the  plaintiff  was  entitled 
to  recover,  or  that  the  defendants  were  liable  for  the  value  of  the  goods 
at  the  time  of  the  demand  and  refusal.  Therefore,  in  order  that  these 
errors  may  be  corrected,  the  judgment  of  the  court  below  is  set  aside, 
and  a  new  trial  ordered.^ 


RICHARDSON  AND  WIFE  v,  MEANS. 
Supreme  Court  of  Missouri,  March  Term,  1856. 

[22  Mo,  495.] 

This  was  an  action  commenced  June  17,  1853,  by  Maria  L.  Richard- 
son (the  husband  having  afterwards  been  made  a  party  by  an  amended 
petition)  for  the  recovery  of  a  female  slave  and  her  two  children, 
alleged  in  the  petition  to  have  been  wrongfully  taken  by  the  defendant. 
May  I,  1849,  ^^^  unlawfully  detained  by  him. 

Defendant,  in  his  answer,  denied  the  title  of  plaintiff,  and  claimed 
title  in  himself,  and  relied  upon  a  bill  of  sale  to  himself,  dated  May  i, 

1  This  case  was  reheard  by  order  of  the  court,  and  the  above  oinnion  was  re-affirmed, 


\  December  stb,  1853. 
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1848,  of  the  negress  and  one  child,  executed  by  Thomas  R.  Richardson, 
husband  of  plaintiff  Maria,  and  co-plaintiff  in  this  action. 

To  sustain  the  wife's  right,  she  relied  on  a  deed  of  gift  from  her 
father,  William  C.  Bruce,  dated  April  i,  1845,  by  which  in  considera- 
tion of  love  and  affection  toward  the  plaintiff,  his  daughter,  he  con- 
veyed the  female  slave  in  controversy  to  one  I^ittleton  Jozner,  * '  upon 
trust  that  the  said  Jozner,  his  executors,  &c.,  shall  permit  my  said 
daughter  to  hold  possession  of  and  take  the  use,  hire,  and  profits  of  the 
said  Maria  and  her  increase  to  her  sole  and  separate  use  during  her  life, 
independent  of  her  said  husband ;  and  at  the  death  of  my  said  daugh- 
ter, the  said  Maria  and  her  increase  to  be  equally  divided  between  her 
children,'*  &c. 

The  bill  of  sale  mentioned  above,  dated  May  ist,  1848,  was  introduced 
and  proven  by  defendant. 

The  jury  found  for  the  defendant,  and  judgment  was  given  accord- 
ingly.    Plaintiff  appealed. 

CateSy  for  appellant. 

Glover  <Sf  Richardson y  for  respondent. 

Leonard,  J. — ^We  can  not  reverse  this  judgment,  no  matter  how 
much  we  may  regret  that  parties,  by  a  slip  in  the  form  of  proceeding, 
should  subject  themselves  to  costs  and  delay  in  the  judicial  enforcement 
of  their  rights.  The  instructions  given  are  correct  in  point  of  law, 
and  this  seems  to  be  admitted  ;  but  the  objection  is,  that  the  one  given 
by  the  court  upon  its  own  suggestion,  was  not  warranted  by  any  evi- 
dence in  the  cause,  and  that,  although  correct  in  the  abstract,  it  had 
the  effect  of  misleading  the  jury.  If  this  could  be  made  apparent  to 
us,  it  might  furnish  sufficient  ground  for  reversing  the  judgment  in  a 
case  where  the  reversal  would  avail  the  party.  Here,  however,  the 
plaintiffs  have  stated  themselves  out  of  court,  and  therefore,  if  the  jury 
were  misled,  it  resulted  in  no  injury  to  them ;  for  the  reason  that, 
according  to  their  own  showing,  they  had  no  case  entitling  them  to 
recovery.  The  plaintiffs'  title  is  derived  from  the  instrument  of  gift 
executed  by  the  father,  which  vests  the  legal  ownership  in  the  trustee 
for  the  use  of  the  wife  during  her  life,  and  upon  her  death  for  the  use 
of  her  children,  and  the  action  is  to  redress  a  wrong  done  to  the  legal 
ownership,  being  substantially  an  action  for  the  conversion  of  the  plain- 
tiffs* slaves.  Under  the  old  form  of  proceeding,  this  action  must  have 
been  brought  by  the  trustee  at  law  ;  but  if,  from  any  cause,  the  legal 
ownership  could  not  have  been  made  effectual  for  the  protection  of  the 
wife's  equitable  right,  the  courts  would,  at  her  suit,  upon  a  proper 
statement  of  facts,  all  the  necessary  parties  being  before  them,  have 
administered  the  appropriate  equitable  relief.  But  it  is  supposed  that 
all  this  is  changed  by  the  new  code,  which  is  true  to  some  extent.  It 
must  be  observed,  however,  that  the  code  has  not  changed  the  rights 
of  parties,  but  only  provided  new  remedies  for  their  enforcement ;  it 
has  not  abolished  the  distinction  between  equitable  and  legal  rights. 
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but  the  distinction  between  legal  and  equitable  remedies,  so  far,  at 
least,  as  to  provide  that  one  form  of  suit  shall  be  used  for  the  enforce- 
ment of  both  classes  of  rights.  The  case  made  upon  the  record  was 
for  legal  relief ;  but  the  case  made  by  the  plaintiff,  in  proof,  was  of  a 
different  character. 

It  was  the  duty  of  the  trustee  to  protect  the  legal  ownership  from 
violation,  and  to  preserve-' the 'property  for  the  use  of  the  parties  bene- 
ficially interested  as  they  should  respeftively  become  entitled  ;  and  if, 
as  before  remarked,  there  were  any  obstkcfds.  iti  the  way  of  the  legal 
remedy,  or  the  trustee  refused  to  do  his  duty',*then,  upoh  awoper  case 
stated,  and  proper  parties  being  made,  the  courts  wduid^  in  a-ttvi^^uit 
under  the  code,  afford  relief  according  to  the  principles  of  equif y* ;- an<t 
the  present  judgment  can  not  be  pleaded  in  bar  of  any  equitable  relief 
that  shall  be  thus  sought  by  the  wife. 

The  judgment  must  be  affirmed. 


WALTER  V,  BENNETT. 
Court  op  Appeals  op  New  York,  December,  1857. 

[16  N.  r.  251.] 

Appeal  from  the  Superior  Court  of  Buffalo. 

The  action  was  brought  to  recover  the  possession  of  a  draft  alleged 
to  belong  to  the  plaintiff  and  to  be  wrongfully  detained  by  the  defend- 
ant, and  also  to  recover  the  possession  of  $7,250  of  money  alleged  to  be 
the  property  of  the  plaintiff,  wrongfully  detained  by  the  defendant. 
These  claims  are  set  out  separately  in  the  two  counts  of  the  complaint. 
The  answer  is  a  simple  denial  of  the  allegations  of  the  complaint. 

At  the  trial,  before  Mr.  Justice  Clinton  and  a  jury,  it  was  proved  that 
the  defendant  was  employed  by  the  plaintiff  to  sell  and  deliver  for  him 
five  hundred  barrels  of  pork.  As  such  agent,  and  in  the  course  of  his 
emplo3rment,  the  defendant  sold  and  delivered  the  pork  to  Watson  & 
Williams,  of  Montreal,  who,  in  payment  therefor,  and  in  accordance 
with  the  terms  of  the  sale,  sent  to  the  defendant  the  draft  in  question, 
payable  to  his  order.  The  draft  was  drawn  by  the  Bank  of  Montreal  on 
the  Bank  of  Commerce,  in  the  city  of  New- York,  for  ;£  1,8 12. 10,  Canada 
currency,  at  six  days  after  sight  and  without  grace,  and  was  dated  on 
the  twenty-third  day  of  September,  1854.  On  the  twenty-sixth  day  of 
September  the  defendant  indorsed  the  draft,  took  it  to  the  International 
Bank  of  Buffalo,  had  it  discounted,  received  the  money  upon  it,  or  had 
it  passed  to  his  credit  upon  the  books  of  the  bank.  The  draft  was  paid 
at  maturity  to  the  International  Bank  by  the  Bank  of  Commerce,  in 
whose  possession  it  continued  until  the  time  of  the  trial.  The  plaintiff 
became  aware,  on  the  twenty-seventh  of  September,  that  Watson  & 
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Williams  had  remitted  the  draft  to  the  defendant  in  payment  for  the 
pork,  and  on  that  day  he  demanded  it,  or  its  avails,  of  the  defendant, 
who  then  admitted  that  he  had  received  the  draft  and  refused  to  deliver 
it.  The  judge  non-suited  the  plaintiff  and  ordered  judgment  for  the 
defendant,  which  was  subsequently  affirmed  at  general  term,  and  the 
plaintiff  appealed  to  this  court.  ^  •*.*•*!• 

AmasaJ,  Parker,  for  the  appel\4iit,\  ;*•.  *•  ••* 

John  Ganson,  for  the  resp^nfltot?;  .^^  •  • 

Brown,  J. — T^q  ^u^ti&iji  ^stncipEdly  discussed  by  the  counsel  for 
the  appellant  ^ASt  w^etfa€r*an  action  will  lie  to  recover  the  possession 
oC  pcrspba!.*i^^ope!{y,  when  it  appears  that  the  defendant  had  parted 
V2tb\Ke*  possession  of  the  property  before  the  commencement  of  the 
a<!tion.  The  decision  of  that  question  is  not  necessary  to  the  determina- 
tion of  the  rights  of  the  parties  to  this  action,  because  it  will  be  seen 
that  the  defendant's  possession  of  the  draft  during  all  the  time  it 
remained  with  him  was  rightful,  and  in  parting  with  and  obtaining  the 
money  upon  it  he  was  pursuing  the  line  of  his  duty.  At  no  time  was 
his  possession  of  the  draft  unlawful  or  in  hostility  to  the  plaintiff,  and 
in  converting  it  into  money  he  was  in  the  plain  and  obvious  execution 
of  his  trust  as  the  agent  and  employee  of  the  plaintiff.  The  relation 
between  the  parties  rested  in  contract ;  for  agency,  under  all  the  author- 
ities, is  a  contract  express  or  implied.  Whatever  responsibility  attaches 
to  the  defendant,  from  his  relation  of  agent,  is  upon  the  contract,  and 
the  plaintiff  can  not,  by  changing  the  form  of  his  action,  change  the 
nature  of  the  defendant's  obligation,  and  convert  that  into  a  tort  which 
the  law  deems  to  be  a  simple  breach  of  agreement.  The  form  of  the 
plaintiff  *s  action  is  ex  delicto  ;  and  before  he  can  recover  he  must  show 
that  the  defendant  committed  a  wrong,  or,  in  other  words,  wrongfully 
withheld  this  draft  from  the  true  owner.  Had  the  plaintiff  terminated 
the  agency  and  demanded  the  draft  while  it  was  in  the  defendant's 
hands,  and  before  he  had  negotiated  it  with  the  bank,  his  claim  would 
have  stood  on  very  different  grounds.  But  the  right  to  sell  implied  the 
right  to  receive  the  price  of  the  goods,  and,  in  receiving  the  draft  in 
payment  aud  realizing  the  money  upon  it,  the  defendant  did  what 
was  right  and  was  in  the  exact  performance  of  his  duty.  The  plaintiff 
must  therefore  take  his  remedy  for  the  money  in  form  ex  contractu,  or 
not  take  it  at  all. 

The  judgment  of  the  Superior  Court  should  be  affirmed.^ 

1  J0HK8ON,  J.,  delivered  a  concurring  opinion. 
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JONES  AND  WIFE  v.  STEAMSHIP  CORTES. 
Supreme  Court  op  California,  January,  i86i. 

[17  Cal.  487.] 

Appeal  from  the  Seventh  District. 

This  is  an  action  brought  by  Alexander  Jones  and  Mary,  his  wife, 
against  the  steamship  Cartes,  to  recover  damages  for  the  wrong  com- 
mitted by  the  agents  and  owners  of  the  defendants,  who  for  a  valuable 
consideration  paid  them  by  Mrs.  Jones,  (before  her  marriage  to  Alexan- 
der Jones,)  contracted  to  transport  her  from  San  Francisco  to  San  Juan 
del  Sur,  and  received  her  on  board  as  a  passenger,  but  instead  of  land- 
ing her  at  the  port  of  San  Juan,  landed  her  at  Panama. 

The  complaint,  verified,  avers  that  in  March,  1856,  the  Accessory 
Transit  Company  were  the  owners  of  the  steamship  Cortes  and  other 
steamships,  engaged  as  common  carriers  in  the  transportation  of  pas- 
sengers and  property  between  San  Francisco  and  San  Juan,  in  Nicara- 
gua ;  that  the  authorized  agents  of  the  Cortes,  at  San  Francisco,  on 
March  25,  1856,  contracted  with  Mrs.  Jones,  (then  Mrs.  Musgrove,)  for 
the  sum  of  fifty  dollars  paid  by  her,  to  transport  her  to  San  Juan  on 
said  steamship,  to  sail  on  said  day;  that  the  ship  sailed  on  the 
appointed  day,  she  being  a  passenger  on  board ;  that  in  due  time  the 
Cortes  arrived  in  the  harbor  of  San  Juan,  but  did  not  and  would  not 
land  the  plaintiff  Mrs.  Jones  there,  but  on  the  contrary,  against  her 
will,  carried  her  to  the  port  of  Panama  and  landed  her  there  amongst 
strangers,  without  the  means  of  support  or  of  proceeding  on  her  jour- 
ney, in  an  unhealthy  climate  and  amongst  a  hostile  population,  where 
she  was  exposed  to  great  dangers ;  that  she  was  detained  there  ten 
days  before  any  opportunity  could  be  found  for  her  to  leave ;  that  her 
object  in  going  to  San  Juan  was  to  attend  to  important  business  there, 
which  required  her  personal  presence,  and  that  to  arrive  at  San  Juan, 
she  was  obliged  to  proceed  to  New  York,  and  from  there  return  to 
Nicaragua ;  and  that  the  acts  complained  of  were  committed  by  the 
officers  of  the  steamship,  under  orders  from  the  owners  ;  and  judgment 
is  prayed  for  ten  thousand  dollars  damages,  for  losses  and  expenses 
sustained  in  consequence  of  her  failure  to  arrive  at  Nicaragua  in  due 
season,  (which  are  specifically  averred  and  shown,)  and  of  her  forced 
journey  to  New  York  and  thence  to  Nicaragua,  and  for  her  detention 
and  suffering  by  reason  of  the  fraudulent,  wrongful,  and  malicious  acts 
of  the  defendant. 

The  complaint  further  states,  that  at  the  time  the  defendant's  agents 
at  San  Francisco  entered  into  the  contract  with  her,  they  knew  that 
the  contract  between  the  owners  of  the  steamship  line  and  the  Govern- 
ment of  Nicaragua,  under  which  the  line  had  been  running,  had  been 
annulled  by  the  Government  of  Nicaragua ;  and  the  complaint  narrates 
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certain  facts  explanatory  of  the  action  of  the  officers  of  the  steamship 
in  landing  her  passengers  at  a  different  port  than  the  one  to  which  they 
were  destined,  and  of  the  reasons  of  such  action. 

Defendant  demurred  and  answered  at  the  same  time,  but  proceeded 
to  trial  on  the  merits. 

The  answer  alleges  in  substance,  that  while  the  Cortes  was  in  the 
harbor  of  San  Juan,  the  plaintiff  Mary  H.  made  no  application  to  be 
landed  there,  and  that  it  was  with  her  consent  that  the  Cortes  proceeded 
to  Panama ;  and  denies  that  the  deviation  was  wanton  or  malicious.  As 
to  all  the  other  material  allegations  of  the  complaint,  the  agent  who 
makes  answer  for  the  defendant  states  that  he  has  no  knowledge,  or 
information  sufficient  to  form  a  belief,  and  therefore  denies  them.^ 

D.  Lake,  for  appellant. 

A,  P.  Crittenden,  for  respondent. 

Cope,  J.,  delivered  the  opinion  of  the  Court — ^FiBLD,  C.  J.,  con- 
curring. 

In  1856  the  defendant  was  engaged  in  carrying  passengers  from  the 
port  of  San  Francisco,  in  this  state,  to  San  Juan  del  Sur,  in  Nicaragua, 
and  the  action  is  brought  for  the  breach  of  a  contract  to  convey  the 
plaintiff,  Mary  A.  Jones,  who  was  then  unmarried,  from  the  former  to 
the  latter  port,  and  for  wrongs  and  injuries  sustained  by  her  in  conse- 
quence of  the  violation  of  the  agreement.  The  grievances  complained 
of  were  occasioned  by  the  voluntary  action  of  the  owners  and  agents  of 
the  defendant,  and  on  trial  of  the  case  the  plaintiffs  were  permitted  to 
present  the  whole  matter  for  the  consideration  of  the  jury.  They  were 
allowed  to  show  among  other  things,  that  the  contract  was  fraudulent 
in  its  inception,  and  that  g^eat  mental  and  bodily  suffering  had  been 
produced  by  the  peculiar  circumstances  attending  its  infraction.  The 
evidence  established  a  most  aggravated  case  of  hardship  and  oppression, 
and  a  verdict  was  rendered  for  $3,800  damages. 

It  is  objected  that  the  rule  of  damages  adopted  by  the  court  below 
was  erroneous,  and  the  validity  of  this  objection  is  the  principal  ques- 
tion submitted  for  our  determination. 

In  actions  founded  upon  a  breach  of  contract,  the  common  law 
adheres  with  great  tenacity  to  the  rule  which  excludes  all  inquiry  into 
the  motive  or  animus  of  the  contracting  parties,  and  limits  the  dam- 
ages to  the  direct  pecuniary  loss  resulting  from  the  breach.  But  there 
are  instances,  says  Chitty,  in  which  the  defendant  may  be  regarded  in 
the  light  of  a  wrongdoer  in  breaking  his  contract,  and  where  this  is  the 
case  a  greater  latitude  is  allowed  the  jury  in  assessing  the  damages.* 
It  was  held  by  the  Constitutional  Court  of  South  Carolina,  in  an  action 
of  assumpsit,  that  the  existence  of  fraud  was  sufficient  to  warrant  the 
jury  in  departing  from  the  ordinary  rule  upon  this  subject.  * 'Assump- 
sit, '  *  said  Court,  ' '  is  nomen  generalissimum,  under  which  a  great  variety 

1  Part  of  the  reporter's  statement  of  the  case  is  omitted. 
«  Chitty  on  Cont.  767. 
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of  Special  cases  are  embraced.  It  includes  every  case  by  simple  con- 
tract, whether  in  the  nature  of  a  warranty,  a  promise  to  pay  money,  or 
an  undertaking  to  do  or  perform  any  act  from  whence  a  promise,  either 
express  or  implied,  can  arise.  The  damages  to  be  recovered  must 
always  depend  on  the  nature  of  the  action  and  the  circumstances  of  the 
case.  The  difference  of  opinion  which  seem  to  exist  on  the  subject, 
we  apprehend,  has  arisen  from  confounding  the  distinctions  between 
the  different  forms  of  assumpsit.  In  an  action  for  money  had  and 
received,  the  actual  amount  of  money  received,  with  interest  in  some 
cases,  should  be  the  measure  of  damages.  In  an  action  for  goods,  or 
any  specific  chattel,  sold  and  delivered,  the  value  of  the  thing  sold ; 
and  so  in  all  other  cases  which  furnish  a  standard  by  which  the  jury 
can  be  governed.  But  in  cases  of  fraud,  and  other  cases  merely  sound- 
ing in  damages,  the  jury  may  give  a  verdict  to  the  whole  amount  of  the 
injury  sustained,  or  imaginary  damages."  Rose  v.  Beattie,  (1820)  2 
Nott  &  McCord,  538,  541. 
This  case  was  subsequently  approved  in  Garret  v.  Stuarty  i  McCord, 

514. 

Sedgwick,  in  his  work  on  the  measure  of  damages,  combats  this  doc- 
trine with  great  earnestness  and  ability.  After  discussing  the  matter 
at  some  length,  he  says:  "On  the  whole,  therefore,  notwithstanding 
the  cases  cited  in  the  notes,  and  the  authority  of  the  tribunals  by  which 
they  are  decided,  I  conclude  that  so  long  as  our  present  forms  of  action 
and  rules  of  pleading  and  evidence  exist,  their  clear  and  irresistible  result 
is,  that  the  damages  in  actions  of  contract  are  to  be  limited  to  the  con- 
sequence of  the  breach  of  the  contract  alone,  and  that  no  regard  is  to 
be  had  to  the  motives  which  induce  the  violation  of  the  agreement. " ' 
But  in  a  note  on  the  same  page,  he  adds  :  "I  am  far  from  desiring  to 
express  any  opinion  in  favor  of  the  doctrine  of  the  text ;  on  the  con- 
trary, if  the  plaintiff  in  an  Anglo-Saxon  court  of  justice  shall  ever  be 
permitted  to  state  his  complaint  according  to  the  actual  facts,  and  not 
be  compelled  to  use  an  unmeaning  formula,  I  can  see  no  reason,  greatly 
as  legal  relief  would  be  thus  extended,  why  exemplary  damages  should 
not  be  given  for  a  fraudulent  and  malicious  breach  of  contract,  as  well 
as  for  any  other  willful  wrong. '  * 

In  the  present  case,  it  is  not  important  to  inquire  which  of  these 
opinions,  in  relation  to  the  rule  at  common  law,  is  correct.  The 
injuries  complained  of  were  of  such  a  character  that  redress  may 
undoubtedly  be  obtained  in  some  form,  and  under  our  practice  there  is 
no  reason  why  the  plaintiffs  should  be  compelled  to  resort  to  different 
actions  for  the  relief  to  which  the  law  entitles  them. 

We  have  but  one  form  of  action  and  nothing  more  is  required  than  a 
statement  in  ordinary  language  of  the  facts  relied  upon  for  a  recovery. 
The  statute  makes  no  distinction  in  matters  of  form  between  actions  of 
contract  and  those  of  tort,  and  relief  is  administered  without  reference 

1  Sedg.  on  Dam.  208. 
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to  the  technical  and  artifical  rules  of  the  common  law  upon  this  sub- 
ject. Different  causes  of  action  may  be  united  in  the  same  complaint, 
and  the  only  restrictions  upon  the  pleader  in  this  respect  are  those 
imposed  by  the  statute.  Our  system  of  pleading  is  formed  upon  the 
model  of  the  civil  law,  and  one  of  its  principal  objects  is  to  discourage 
protracted  and  vexatious  litigation.  It  is  the  duty  of  the  courts  to 
assist  as  far  as  possible  in  the  accomplishment  of  this  object,  and  it 
should  not  be  fritted  away  by  the  application  of  rules  which  have  no 
legitimate  connection  with  the  system.  The  provisions  for  avoiding  a 
multiplicity  of  suits  are  to  be  liberally  and  beneficially  construed,  and 
we  see  no  reason  why  all  matters  arising  from  and  constituting  part  of 
the  same  transaction  should  not  be  litigated  and  determined  in  the 
same  action.  Causes  of  complaint  differing  in  their  nature,  and  having 
no  connection  with  each  other,  cannot  be  united,  but  the  object  of  this 
rule  is  to  prevent  the  confusion  and  embarrassment  which  would  nec- 
essarily result  from  the  union  of  diverse  and  incongruous  matters,  and 
it  has  no  application  to  a  case  embracing  a  variety  of  circumstances  so 
connected  as  to  constitute  but  one  transaction.  The  statute  provides 
that  a  claim  for  injuries  to  the  person  shall  not  be  joined  with  a  claim 
for  injuries  to  character.  In  a  case  in  New  York,  involving  the  con- 
struction of  a  similar  provision  in  the  code  of  that  state,  it  was  held 
that  a  demurrer  to  the  complaint,  the  facts  stated  being  sufficient  to 
sustain  an  action  either  for  assault  and  battery  or  for  slander,  was  not 
well  taken.  The  court  said :  ' '  The  complaint,  in  fact,  contains  a 
single  cause  of  action.  The  allegations  relate  to  a  single  transaction. 
The  complaint  purports  to  give  the  history  of  one  occurrence,  and  no 
more.  This  history  embraces  what  was  done  and  what  was  said  on  the 
occasion.  Each  constitutes  a  part  of  the  res  gestae.  What  is  alleged  to 
have  been  done,  would,  if  established  upon  the  trial,  sustain  an  action 
for  personal  injury.  What  is  alleged  to  have  been  said,  would,  if  estab- 
lished upon  the  trial,  sustain  an  action  for  injury  to  the  reputation. 
The  whole  together,  constituting  as  it  does  a  single  transaction,  makes 
but  a  single  cause  of  action.  The  plaintiff  brings  his  action  upon  the 
whole  case,  to  recover  damages  for  the  compound  injury  he  has  sus- 
tained .  .  .  When  it  comes  to  trial,  all  that  was  said  and  all  that  was 
done  become  the  proper  subjects  of  investigation,  and  a  single  verdict 
adjusts  the  rights  of  the  parties.  **  * 

In  Robinson  v.  Flinty  i6  How.  Pr.  240,  a  cause  of  action  on  tort  was 
united  with  a  cause  of  action  on  contract,  and  it  appearing  that  these 
causes  of  action  arose  out  of  the  same  matter,  it  was  held  that  they 
were  properly  united.  The  code  contains  a  special  provision  upon  this 
subject,  but  we  think  that  the  effect  of  our  statute  is  the  same,  and  that 
the  construction  would  not  be  altered  by  the  incorporation  of  a  similar 
provision.  Having  adopted  a  system  which  rejects  all  distinctions  in 
matters  of  form,  it  would  be  folly  to  subject  it  to  the  operation  of 

1  Brewer  v.  Temple  (1857),  15  How.  Pr.  286. 


JONES  AND  WIFE  V,   STEAMSHIP  CORTES.  107 

rules  founded  upon  distinctions  of  this  nature.  Every  action  under 
our  practice  may  be  properly  termed  an  action  on  the  case^  and  it  would 
seem  that  any  ground  of  relief  which  can  be  r^arded  as  a  part  of  the 
case,  may  with  propriety  be  included  in  the  action. 

These  views  are  decisive  of  the  question  presented  in  this  case,  and 
there  is  no  necessity  for  a  more  particular  reference  to  the  points  made 
by  counsel.  The  objections  to  the  verdict  are  based  upon  the  distinc- 
tion at  common  law  between  actions  of  contract  and  those  of  tort,  and 
this  distinction,  and  the  rules  founded  upon  it,  are  alike  inapplicable 
to  our  practice  The  plaintiffs  have  brought  their  suit  upon  the  whole 
case,  to  recover  damages  not  only  for  the  breach  of  the  contract,  but 
for  the  wrongs  and  injuries  committed  by  the  owners  and  agents  of  the 
defendant  in  that  connection.  The  defendant  is  liable  for  all  the  dam- 
ages resulting  from  these  causes,  and  there  is  certainly  no  impropriety 
in  adjusting  the  whole  matter  in  one  controversy.  There  was  no  error 
in  permitting  the  plaintiffs  to  give  evidence  of  the  fraud  practiced  in 
the  inception  of  the  contract.  The  tendency  of  the  evidence  on  this 
point  was  to  show  a  predetermination  not  to  carry  out  the  agreement, 
and  there  is  no  doubt  that  this  was  a  proper  subject  of  consideration  in 
connection  with  the  tortious  acts  subsequently  committed.  If  these 
acts  were  such  as  the  law  could  not  recognize  for  the  purposes  of  redress, 
the  admission  of  this  evidence  would  probably  be  sufficient  to  reverse 
the  judgment ;  but  under  the  circumstances  we  do  not  see  upon  what 
principle  it  could  have  been  rejected.  It  was  proper  that  the  whole 
case  should  be  submitted  to  the  jury,  and  damages  awarded  commen- 
surate with  the  injuries  sustained.  It  was  a  case  of  unmitigated  hard- 
ship, and  the  acts  complained  of  were  not  only  unnecessary,  but  with- 
out any  excuse  or  palliation  whatever.  They  were  acts  of  willful 
oppression,  and  it  would  be  a  reproach  to  the  law  if  nothing  could  be 
recovered  but  the  mere  percuniary  loss  resulting  from  the  breach  of  the 
contract. 

We  think  that  no  principle  of  law  has  been  violated,  and  that  the 
jury  exercised  proper  discretion  in  assessing  the  damages. 

Judgment  affirmed. 


108  EFFECT  IN   RELATION  TO  SUBSTANTIVE  I*AW. 


DIXON  V.  CALDWELL. 
Supreme  Court  op  Ohio,  December  Term,  1864. 

[15  O.  S.  412.] 

Error  to  the  district  court  of  Ross  County. 

The  defendant  in  error,  Caldwell,  was  the  owner  of  a  military  bounty 
land  warrant,  No.  31,694,  for  160  acres,  issued  to  him  by  the  govern- 
ment of  the  United  States,  under  the  act  of  congress  of  February  1 1 , 
1847.  Shortly  after  he  received  it,  the  warrant  was  fraudulently  ob- 
tained from  him,  and  replaced  by  a  spurious  or  forged  warrant,  which, 
for  a  long  time,  he  supposed  genuine. 

Without  the  knowledge  or  consent  of  Caldwell,  the  genuine  warrant 
was  sold  and  assigned  to  George  Dixon,  Jr.,  the  plaintiff  in  error,  by 
some  person  who  represented  Caldwell  and  forged  his  name  thereto. 
Dixon,  being  ignorant  of  the  fraudulent  manner  in  which  the  warrant 
had  been  obtained,  and  ignorant  also  of  its  forged  assignment,  on  the 
7th  day  of  February,  1849,  purchased  the  warrant,  and  paid  therefor 
$130,  believing  the  assignment  to  be  the  genuine  assignment  of  Cald- 
well, and  that,  by  his  purchase,  he  was  acquiring  full  and  complete 
title  to  the  warrant. 

Having  thus  in  good  faith  acquired,  as  he  supposed,  the  warrant, 
Dixon,  without  any  notice  of  the  fraudulent  manner  in  which  it  had 
been  obtained,  or  of  the  forgery,  located  the  same  upon  the  land  de- 
scribed in  the  petition,  and  obtained  a  patent  therefor  before  the  com- 
mencement of  the  original  suit. 

Upon  this  state  of  fact  Caldwell  sought  to  charge  Dixon,  as  his  trus- 
tee, for  the  land  so  located  ;  and,  in  his  petition,  prayed  for  a  convey- 
ance of  the  portion  of  the  lands  remaining  unsold ;  for  an  account  of 
the  proceeds  of  the  part  which  had  been  sold,  and  for  a  judgment 
against  Dixon  for  the  amount  found,  with  interest ;  also  for  an  account 
of  the  rents  and  profits. 

In  the  common  pleas  Dixon  was  adjudged  to  be  a  trustee  of  the 
plaintiff  for  the  lands  ;  and  the  relief  prayed  was  granted.  The  judg- 
ment was,  on  error,  affirmed  by  the  district  court;  to  reverse  this 
judgment  of  affirmance  is  the  object  of  the  present  petition  in  error. 

W.  H.  Safford,  for  plaintiff  in  error. 

Alfred  Yaple,  for  defendant  in  error.* 

White,  J. — The  distinction  between  legal  and  equitable  rights  exists 
in  the  subjects  to  which  they  relate,  and  is  not  affected  by  the  form  or 
mode  of  procedure  that  may  be  prescribed  for- their  enforcement.  The 
code  abolished  the  distinctions  between  actions  at  law  and  suits  in 
equity,  and  substituted  in  their  place  one  form  of  action  ;  yet,  the  rights 
and  liabilities  of  parties,  legal  and  equitable,  as  distinguished  from  the 

1  Tbe  annimentB  are  omitted. 
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mode  of  procedure,  remain  the  same  since,  as  before,  the  adoption  of 
the  code.  Dixon,  the  defendant  below,  is  the  legal  owner  of  the  land, 
in  controversy,  as  patentee.  This  is  conceded  by  Caldwell,  the  plain- 
tiff below,  but  he  claims  to  be  the  equitable  owner,  and  that  Dixon  is 
his  trustee,  and,  as  such,  in  equity,  bound  to  account  for  the  proceeds 
of  the  portion  of  the  land  sold  and  surrender  the  remainder. 

There  is  no  pretence  of  an  express  trust ;  nor  is  it  claimed  that  the 
defendant  acquired  the  property  in  fraud  or  by  other  unfair  meansl 
The  property,  therefore,  having  been  fairly  acquired  before  a  construc- 
tive trust  can  be  raised  in  equity,  and  fastened  upon  the  defendant,  so 
as  to  convert  him  into  a  trustee  for  the  plaintiff,  the  circumstances 
of  the  transaction  must  appear  to  be  such,  that  it  would  be  violating 
some  principle  of  equity  to  allow  the  defendant  to  retain  the  legal  title 
to  the  land  for  his  own  benefit. 

The  controversy  here  is  not  solely  in  regard  to  the  land  warrant.  The 
legal  title  to  that  was  clearly  vested  in  the  plaintiff,  and  for  its  conver- 
sion he  had  a  plain  legal  remedy  against  the  defendant  for  its  value ; 
and,  before  it  was  lost  in  entering  the  land,  for  its  recovery  in  specie. 

The  question  is,  whether  in  the  light  of  equity,  the  measure  of  legal 
relief  is  to  be  regarded  as  inadequate  ;  and  the  defendant  required,  by  a 
court  of  equity,  to  surrender  the  land  to  which  he  acquired  the  legal 
title  in  good  faith,  afid,  as  he  supposed  for  his  own  benefit,  by  the  com- 
bined use  of  the  warrant  and  his  own  means,  industry,  and  enterprise. 

The  defendant  claims  to  be  a  dona  fide  purchaser  of  the  land  in  con- 
troversy for  value,  without  notice  of  the  plaintiff 's  rights  ;  and  relies 
for  his  defence  upon  the  rules  of  equity  for  the  protection  of  such  pur- 
chasers. 

The  land  warrant  in  question  was  assignable  in  law,  was  in  the 
possession  and  apparent  ownership  of  the  vendor,  and  the  assignment 
was  regular  in  form.  The  defect  in  the  vendor's  title  was  not  apparent, 
and  there  was  no  reasonable  ground  for  suspicion  that  the  assignment 
had  been  forged.  The  defendant  purchased  and  paid  full  value  for  the 
warrant,  and  is  not  chargeable  with  a  want  of  reasonable  diligence  in 
so  doing.  Having  no  reason  to  suspect  the  existence  of  the  plaintiff's 
title  to  the  warrant,  he  was,  in  equity  and  good  conscience,  chargeable 
with  no  duty  toward  him  in  relation  to  its  future  use.  If  he  withheld 
it  from  entry,  he  would  have  been  liable  to  return  it  to  the  plaintiff  or 
pay  him  its  value.  The  good  faith  of  his  purchase  would  have  been 
no  answer  to  the  plaintiffs  legal  demand.  After  the  location  of  the 
warrant,  the  holder  of  the  legal  title  thereof  acquired  an  equity  in  the 
land  upon  which  the  location  was  made;  and  before  the  defendant 
clothed  himself  with  the  legal  title,  and  while  the  equities  were  open 
between  the  parties,  Caldwell 's  equity,  being  older  in  time,  would  have 
been  better  in  right.  But  Dixon,  unaffected  with  fraud  or  notice,  and 
upon  a  valuable  consideration  paid,  having  obtained  the  legal  title  to 
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the  land  in  controversy,  brings  himself  within  the  protection  awarded 
in  equity  to  the  holder  of  the  legal  estate.  ^ 

The  conclusion,  therefore,  at  which  we  have  arrived,  is,  that  Dixon 
cannot  be  required  to  surrender  the  legal  title  of  the  unsold  land  to 
the  plaintiff  below,  nor  to  account  for  the  proceeds  of  the  part  sold ; 
and  that  the  court  erred,  in  requiring  him  to  do  so.  But,  as  before 
stated,  he  is  under  a  clear  legal  liability  for  the  value  of  the  warrant. 
The  judgment  of  the  district  court,  and  of  the  court  of  common  pleas, 
is  therefore  reversed,  and  the  cause  remanded  to  the  common  pleas  for 
further  proceedings. 

Brinkerhopf,  C.  J.,  and  Scott,  Day  and  Weixjh,  JJ.,  concurred. 


GWALTNEY  v,  CANNON. 
Supreme  Court  of  Judicature  of  Indiana,  May  Term,  1859. 

[31  Ind,  227.] 

Appeal  from  the  Gibson  Common  Pleas. 

Ray,  J. — Complaint  by  the  appellee  against  the  appellant  for  main- 
taining and  providing  for  the  wards  of  the  latter. 

The  question  is  upon  the  sufficiency  of  the  complaint,  which  is  as 
follows : 

"  Edward  Cannon  complains  of  James  Gwaltney.  and  says  that  heretofore, 

to  wit,  on  the day  of  ,  x86^,  the  defendant  was,  by  the  Warrick 

Court  of  Common  Pleas,  duly  appointed  guardian  of  the  persons  and  estates  of 
Lafayette  Gwaltney,  John  H.  Gwaltney,  Anna  Gwaltney,  and  Noah  Gwaltney, 
minor  heirs  of  Noah  Gwaltney,  late  of  Warrick  county,  deceased ;  that  said 
defendant  qualified  and  took  upon  himself  the  burden  of  said  trust  as  such  guar- 
dian. And  plaintiff  further  says  that  said  defendant,  as  such  guardian,  is 
indebted  to  the  plaintiff  in  the  sum  of  $679,  for  keeping,  boarding,  and  clothing 
his  said  wards,  and  for  money  paid  and  expended  for  medical  attendance  on  said 
wards,  &>r  three  years,  to  wit,  from  the  month  of  March,  1864,  to  the  month  of 
March,  1867 ;  that  said  sum  of  $679  is  wholly  unpaid.  Wherefore,  plaintiff 
asks  for  judgment  for  $679,  and  other  proper  relief." 

The  defendant  demurred  to  the  complaint,  for  the  following  grounds 
of  objections : 

"  I.     That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

"  2.     That  there  is  a  defect  of  parties  defendant." 

The  demurrer  was  overruled  by  the  court,  and  exception  was  taken 
by  the  appellant  at  the  time. 

It  is  objected  by  appellant,  that  there  is  no  averment  that  the  expend- 
iture for  clothing,  and  medical  attendance,  and  the  boarding  of  the 
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wards,  was  at  the  request  of  the  appellants,  or  upon  any  promise  made 
by  him  to  pay  for  the  same.  In  answer  to  this  objection,  we  are  referred 
to  the  forms  given  by  the  statute,  numbered  lo  and  ii,  2  G.  &  H.  376. 
These  forms  upon  actions  for  goods  sold  and  delivered,  and  materials 
furnished  to  the  defendant,  and  for  work  and  labor  done  for  the  defend- 
ant, do  not  require  an  allegation  that  the.  defendant  promised  to  pay. 
But  in  all  these  instances  the  law  implies  the  promise  from  the  facts 
stated ;  and  our  statute  simply  requires  the  statement  of  facts,  and  if 
upon  these  facts  the  law  implies  a  promise,  the  complaint  will  be  good. 
But  where  the  action  is  against  one  for  goods  sold  to  another,  there  the 
law  does  not  imply  a  request  or  promise,  and  that  averment  must  be 
made. 

The  case  before  us  does  not  state  facts  which  at  law  impose  any  obl> 
gation  upon  the  guardian.  There  is  no  averment  that  he  failed  to  pro- 
vide, within  the  means  in  his  hands  as  guardian,  for  the  reasonable 
wants  of  his  wards,  and  under  such  circumstances  a  volunteer  can  not 
render  himself  the  creditor  of  the  guardian. 

The  demurrer  should  have  been  sustained  to  the  complaint. 

Judgment  reversed^  with  costs;  and  the  cause  remanded  for  further 
proceedings,^ 


CONAUGHTY  v.  NICHOLS. 

Court  op  Appeals  op  New  York,  March  17,  1870. 

[42  N.  Y,  83.] 

This  is  an  appeal  by  the  defendants  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court,  fourth  district,  reversing  a  judgment  en- 
tered upon  the  report  of  a  referee.  The  action  was  brought  against  the 
defendants  as  factors,  to  recover  of  them  the  proceeds  of  merchandise 
consigned  to  them  for  sale  by  the  plaintiff.  The  plaintiff  alleged  in 
his  complaint,  and  proved  upon  the  trial,  among  other  facts,  that  dur- 
ing the  months  of  December,  i860,  and  January,  1861,  the  plaintiffs, 
who  reside  in  Saratoga  county,  consigned  to  the  defendants,  who  were 
commission  merchants,  doing  business  in  the  city  of  New  York,  a  quan- 
tity of  dried  fi  uit  and  butter,  to  be  sold  by  the  defendants,  and  the  net 
proceeds  to  be  remitted  to  the  plaintiff;  that  the  defendants  received 
and  sold  the  said  fruit  and  butter,  realizing  therefor  $690.82,  and  that, 
after  deducting  all  the  expenses  of  sale,  there  was  due  the  plaintiff  the 
sum  of  $618.43,  which  he  demanded  of  the  defendants,  who  omitted 
and  refused  to  pay  the  same  to  the  plaintiff.  The  complaint  contains 
the  following  allegation : 

1  Cf.  Woodford  v.  Leavenworth  (i860),  14  Ind.  311,  314. 
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**And  have  converted  the  same  to  their  tnvn  use,  to  the  damage  of  the  said 
plaintiff  of  the  said  sum  of  $618.43,  for  which  said  last  mentioned  sum  the  said 
plaintiff  demands  judgment  against  said  defendants,  besides  interest,  together 
with  the  costs  of  this  action." 

Wheti  the  plaintiff  closed  his  evidence  the  defendants'  counsel  moved 
for  a  nonsuit,  upon  the  grounds  : 

1 .  That  the  action  should  have  been  brought  in  the  name  of  the 
plaintiff  and  John  H.  Conaughty,  as  they  were  the  owners  of  the 
property. 

2.  That  the  defendants  were  simply  agents  of  the  plaintiff  and  are 
only  liable  in  an  action  on  contract,  and  are  not  liable  in  an  action  for  a 
tort. 

.  3.  That  there  was  no  conversion  of  the  plaintiff's  property  by 
defendants. 

4.  That  the  plaintiff  had  failed  to  establish  the  cause  of  action  set 
out  in  the  complaint ;  and  that  there  was  a  total  failure  of  proof  within 
the  provisions  of  section  1 7 1  of  the  Code. 

The  plaintiff 's  counsel  asked  leave  to  amend  the  complaint  by  strik- 
ing out  the  allegation,  *'that  the  defendants  converted  the  money  to 
their  own  use,"  &c. ;  and  insisted  that  the  action  was  upon  contract. 
The  referee  refused  to  allow  the  amendment  on  the  ground  that  the 
effect  would  be  to  change  the  form  of  the  action  from  tort  to  contract ; 
and  nonsuited  the  plaintiff  upon  the  ground  that  the  cause  of  action 
stated  in  the  complaint  was  for  a  tort,  and  the  proof  established  a  cause 
of  action  upon  contract.  The  plaintiff 's  counsel  excepted  to  the  deci- 
sion of  the  referee,  and  appealed  to  the  General  Term,  where  the  judg- 
ment was  reversed ;  the  defendants  appeal  to  this  court. 

Charles  S.  Lester,  for  the  appellant. 

William  A,  Beach,  for  the  respondent. 

Ingalls,  J. — The  plaintiff  established  a  cause  of  action  against  the 
defer.dants  upon  contract,  and  was  entitled  to  recover  the  amount  of  his 
claim,  unless  the  referee  was  correct  in  holding  that  the  complaint  con- 
tained but  one  cause  of  action,  and  that  was  for  a  tort.  If  the  words 
*^'  and  have  converted  the  same  to  their  own  use  "  had  been  omitted  in  the 
complaint,  it  could  not  reasonably  be  contended,  that  the  same  was  not 
adapted  to  the  cause  of  action  established  by  the  evidence.  The  case, 
therefore,  seems  to  be  reduced  to  the  proposition,  whether  the  plaintiff, 
having  alleged  facts  constituting  a  cause  of  action,  and  having  sus- 
tained them  by  proof  upon  the  trial,  should  have  been  nonsuited, 
because  the  pleading  contained  an  allegation  adapted  to  a  complaint  in 
an  action  ex  delicto,  and  which  was  unnecessary  to  be  stated  or  proved, 
to  justify'  a  recovery  on  contract.  We  are  of  opinion  that  no  such  rigid 
rule  of  construction  in  regard  to  pleading  should  prevail  under  th2 
liberal  system  introduced  by  the  Code.  It  is  not  only  contrary  to  the 
express  provisions  of  the  Code,  but  at  variance  with  the  decisions  which 
have  been  made,  construing  and  enforcing  the  same.     Section  140  of 
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the  Code  provides  :  • '  All  forms  of  pleading  heretofore  existing  are  abol- 
ished." Section  142  prescribes  what  a  complaint  shall  contain:  **A 
plain  and  concise  statement  of  the  facts  constituting  a  cause  of  action, 
without  unnecessary  repetition. "  Section  169  :  **  No  variance  between 
the  allegation  in  a  pleading  and  the  proof  shall  be  deemed  material, 
unless  it  have  actually  misled  the  adverse  party,  to  his  prejudice,  in 
maintaining  his  action  or  defence  upon  the  merits,  &c. "  Section  159 : 
'*  In  the  construction  of  a  pleading  for  the  purpose  of  determining  its 
effect,  its  allegations  shall  be  liberally  construed  with  a  view  of  sub- 
stantial justice  between  the  parties.**  Section  170:  •*  When  the  vari- 
ance is  not  material,  as  provided  in  the  last  section,  the  court 
may  direct  the  fact  to  be  found  according  to  the  evidence,  or  may  order 
an  immediate  amendment  without  costs."  Section  160  provides  that 
irrelevant  or  redundant  matter  inserted  in  a  pleading  may  be  stricken  out 
on  motion ;  and  the  court  may  also  require  the  pleading  to  be  made 
more  certain.  From  the  foregoing  provisions  of  the  code,  it  is  very 
apparent,  that  it  was  the  intention  of  the  legislature  to  reduce  pleading 
to  a  plain  statement  of  the  facts  constituting  the  cause  of  action  or 
defence,  with  a  claim  for  such  relief  as  the  facts  justified  ;  and  to  pre- 
vent the  sacrifice  of  substantial  right  to  mere  form.  The  courts  have 
generally  been  inclined  fairly  to  give  effect  to  the  new  system  of 
pleading  thus  introduced,  as  will  appear  by  reference  to  some  of  the 
decisions  which  have  been  made  upon  this  subject.  In  Jordan  Plank- 
road  V.  MorUy,^  Judge  Denio  remarks  :  **  In  pleading  under  the  code, 
it  is  sufficient  to  state  the  facts  from  which  the  law  infers  a  liability,  or 
implies  a  promise.*'  In  Zabriskie  v.  Smith,^  the  same  judge  says: 
*  •  Under  our  present  system  of  pleading,  1  conceive  that  a  pleading 
should  contain  the  substance  of  a  declaration  under  the  former  system. 
It  is  sufficient,  however,  that  the  requisite  allegations  can  be  fairly 
gathered  from  all  the  averments  of  the  complaint,  though  the  statement 
of  them  may  be  argumentative,  and  the  complaint  deficient  in  technical 
language."  In  Wright  v.  Hooker,^  Edwards,  J.,  says:  "The  very 
object  of  the  new  system  of  pleading  was  to  enable  the  court  to  give 
judgment  according  to  the  facts  stated  and  proved,  without  reference  to  the 
form  used,  or  to  the  legale  conclusion  adopted  by  the  pleader.'''  The  reas- 
oning of  the  court  is  to  the  same  effect  in  Olcott  v.  Carroll.^  Although 
facts  are  stated  in  a  pleading  which  are  unnecessary  to  be  proved  to 
constitute  a  cause  of  action  or  defence,  they  may  be  disregarded  upon 
the  trial.*  Or  they  may  be  stricken  out  on  motion  before  trial.  In 
the  case  at  bar,  the  complaint  contained  an  ample  statement  of  facts 
constituting  a  cause  of  action  on  contract,  and  such  allegations  were 

1 23  N.  Y.  553. 
«  13  N.  Y.  330. 
«  10  N.  Y.  59. 

4  39  N.  Y.  436.    Sec  also  Bmory  v.  Pease,  20  N.  Y.  62  ;  Butterworth  r.  O* Brian,  24  Howard, 
440  ;  Goff  V.  Bdgerton,  18  Abb.  381 ;  Hall  v.  Hall,  38  Howard,  97. 

5  Bedell  v.  Carll,  33  N.  Y.  581. 
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clearly  supported  by  the  evidence,  yet  the  plaintiff  was  deprived  of  a 
judgment,  because  the  complaint  contained  an  allegation  which  was 
unnecessary  to  stuh  cause  of  action^  and  which  might  well  have  been 
disregarded.  The  counsel  for  the  appellant  relies  upon  the  case  of 
Walter  v.  Bennett"^  to  sustain  the  decision  of  the  referee.  In  my  judg- 
ment, that  case,  so  far  as  the  question  of  pleading  is  concerned,  is  in 
entire  harmony  with  the  decisions  to  which  we  have  referred,  and  inter- 
posed no  obstacle  to  a  recovery  by  the  plaintiff  in  this  action.  In 
Walter  v,  Bennett,  the  complaint  is  not  set  out,  but  the  statement  in 
regard  to  the  form  of  the  action  is  as  follows :  *•  The  action  was  brought 
to  recover  the  possession  of  a  draft  alleged  to  belong  to  the  plaintiff,  and 
to  be  wrongfully  detained  by  the  defendant,  and  also  to  recover  the 
possession  of  $7,250  of  money  alleged  to  be  the  property  of  the  plaintiff, 
wrongfully  detained  by  the  defendant. " 

Judge  Brown  remarks:  *'The  form  of  the  plaintiff's  action  is  ex 
delicto,  and  before  he  can  recover  he  must  show  that  the  defendant  com- 
mitted a  wrong,  or  in  other  words,  wrongfully  withheld  the  draft  from 
the  true  owner. '  *  All  that  this  case  decides  is  that  a  party  shall  not  be 
allowed  to  recover  for  a  cause  of  action  which  is  not  alleged  and  proved. 
So  far  as  that  case  discloses  what  the  pleadings  were,  the  plaintiff  al- 
leged simply  a  wrongful  detention  of  a  draft  or  of  a  sum  of  money,  the 
possession  whereof  the  plaintiff  claimed,  and,  having  failed  to  prove 
what  was  alleged,  was  nonsuited.  That  case  does  not  hold  that,  when 
facts  are  stated  constituting  a  cause  of  action  on  contract,  a  party  should 
be  nonsuited  because  the  complaint  contains  an  allegation  suited  to  an 
action  ex  delicto;  in  other  words,  because  the  plaintiff  stated  too  much 
in  his  complaint.  If  the  complaint  in  question  had  merely  stated  facts 
sufficient  to  authorize  a  recovery  for  a  wrongful  detention  of  the  money, 
and  upon  the  trial,  the  plaintiff  had  applied  to  amend  by  inserting  facts 
appropriate  to  a  cause  of  action  on  contract,  and  thereby  changing  the 
form  and  character  of  the  action,  the  application  should  have  been  de- 
nied. That,  however,  was  not  the  case,  as  the  facts  were  fully  stated, 
and  the  defendants  apprised  of  what  they  were  to  meet  upon  the  trial, 
and  there  was  no  pretense  that  they  were  surprised.  If  they  chose  to 
accept  the  complaint  without  moving  to  strike.out  any  portion  of  it,  or 
to  compel  the  plaintiff  to  make  it  more  definite,  or  to  elect  in  regard  to 
the  form  of  action,  they  should  not,  upon  the  trial,  have  been  allowed 
to  prevent  a  recovery  by  the  plaintiff  of  a  judgment  for  the  amount  of 
his  demand. 

It  is  further  insisted  by  the  counsel  for  the  appellant  that  the  sum- 
mons is  for  relief,  and  therefore  not  adapted  to  a  recovery  in  the  form 
claimed  by  the  plaintiff  upon  the  trial.  If  so,  the  defendants*  remedy 
was  by  motion.  It  is  quite  probable  that  the  plaintiff  intended,  down 
to  the  trial,  to  recover  against  the  defendants  for  a  wrongful  con- 
version of  the  proceeds  of  the  sale  of  the  property  consigned  to  them, 

1  16  N,  Y.  251,  ante,  p.  loi. 
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and  doubtless  the  mistake  should  have  been  fatal  but  for  the  ample 
statement  of  facts  contained  in  the  complaint,  which  justified  a  recovery 
on  contract  for  the  amount  of  his  demand.  It  does  not  follow  that,  be- 
cause the  parties  go  down  to  the  trial  upon  a  particular  theory,  which 
is  not  supported  by  the  proof,  the  cause  is  to  be  dismissed,  when  there 
are  facts  alleged  in  the  complaint,  and  sustained  by  the  evidence,  suffi- 
cient to  justify  a  recovery  upon  a  different  theory  or  form  of  action. 
There  is  no  substantial  reason  why,  under  such  circumstances,  a  party 
should  be  turned  out  of  court  and  compelled  to  commence  a  new  action, 
thereby  occasioning  expense,  delay  and  multiplicity  of  suits  to  accom- 
plish a  just  result.  It  is  against  the  spirit  and  letter  of  the  code,  and 
substantisU  justice  is  not  promoted  thereby.  The  judgment  of  the  Gen- 
eral Term  should  be  affirmed  with  costs  and  judgment  absolute  entered 
in  favor  of  the  plaintiff. 
All  concur  for  affirmance. 

Judgment  affirmed  andjtidgment  absolute  for  plaintiff. 


ROSS  V.  MATHER. 
Commission  op  Appeals  op  New  York,  September,  1872. 

[51  N.  r.  108.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  seventh  judicial  district,  in  favor  of  plaintiff,  entered  upon  an  order 
denying  a  motion  for  anew  trial,  and  directing  judgment  upon  verdict.^ 

The  action  was  brought  to  recover  damages  upon  the  sale  of  a  horse. 
The  summons  in  this  case  stated  that  the  plaintiff  would  apply  to 
the  court  for  the  relief  demanded  in  the  complaint. 

The  complaint  alleged  in  substance  that  the  defendant  had  sold  to 
the  plaintiff  a  horse  which  was  lame  in  one  hind  leg ;  that  on  the  sale 
the  defendant  warranted,  and  falsely  and  fraudulently  represented,  that 
the  lameness  resulted  from  an  injury  to  the  horse's  foot,  that  it  was  in 
his  foot,  and  nowhere  else,  that  when  his  foot  grew  out  he  would  be 
well,  and  that  he  had  only  been  lame  for  two  weeks ;  that  the  plaintiff, 
relying  upon  this  warranty  and  representation,  and  believing  them  to 
be  true,  purchased  and  paid  for  the  horse.  It  was  further  alleged  that 
at  the  time  of  this  warranty,  and  false  and  fraudulent  representations, 
the  horse  was  not  lame  in  his  foot,  but  in  his  gambrel  joint,  which  had 
been  for  more  than  two  weeks  badly  diseased,  and  from  which  his 
lameness  originated,  which  the  plaintiff,  at  the  time  of  the  sale  and  of 
making  such  warranty  and  representations,  well  knew ;  that  the  horse 
was  of  little  value ;  and  that  by  means  of  the  promises  the  defendant 

1  Reported  below,  47  Barb.,  582. 
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falsely  and  fraudnlently  deceived  him  in  the  sale  of  the  horse,  to  the 
damage  of  $500 ;  and  he  demanded  judgment  for  $500  and  costs. 

The  answer  admitted  the  sale  of  the  horse  and  the  payment  of  the 
price,  and  denied  all  the  other  allegations  of  the  complaint. 

On  the  trial  the  plaintiff  stated  that  he  expected  to  prove  a  warranty 
only  ;  that  he  did  not  expect  to  prove  any  false  or  fraudulent  repre- 
sentations, or  that  the  defendant  intended  to  deceive  or  did  knowingly 
or  fraudulently  deceive  the  plaintiff,  and  that  he  should  only  claim  to 
recover  damages  for  a  breach  of  the  contract  of  warranty. 

The  defendant  then  moved  that  the  plaintiff  be  nonsuited,  on  the 
ground  that  the  cause  of  action  stated  in  the  complaint  is  for  fraud  and 
deceit,  and  not  for  breach  of  a  contract  of  warranty.  The  judge  denied 
this  motion  .and  the  defendant  excepted.  A  cause  of  action  upon  a 
warranty  was  then  proven,  but  no  evidence  was  given  tending  to  prove 
fraud  or  any  intention  to  deceive.  The  defendant  then  renewed  his 
motion  for  a  nonsuit  upon  the  grounds  before  stated,  which  was  denied, 
and  he  excepted.  Exceptions  were  ordered  to  be  heard  at  first  instance 
at  General  Term. 

Murray  <2f  Greene,  for  appellant. 

E.  A,  Raymond,  for  respondent.* 

Hunt,  C. — ^The  complaint  contains  all  the  elements  of  a  complaint 
for  a  fraud.  It  must  be  held  to  be  such  unless  the  distinction  between 
the  two  forms  of  action  is  at  an  end.  While  it  contains  all  that  is  nec- 
essary to  authorize  a  recovery  upon  a  contract,  it  contains  much  more. 
These  additional  allegations  are  so  important  and  are  stated  in  a  man- 
ner so  logical  and  orderly,  that  they  determine  the  character  of  the 
action. 

In  addition  to  what  is  necessary  to  sustain  an  action  upon  contract, 
the  complaint  alleges:  i.  That  the  defendant  ''fraudulently  repre- 
sented "  that  the  lameness  arose  from  an  injury  to  his  foot,  and  was 
temporary  only.  2.  That  the  plaintiff  relied  upon  the  warranty  not 
only,  but  upon  said  representations,  and  believing  them  to  be  true, 
made  the  purchase  3.  That  at  the  time  of  the  warranty  not  only,  but 
of  the  false  and  fraudulent  representations,  the  horse  was  lame  in  his 
gambrel  joint  and  not  in  his  foot.  4.  That  at  the  time  of  making  the 
false  and  fraudulent  representations,  the  defendant  well  knew  that  the 
lamness  was  not  in  the  hind  foot,  but  was  in  the  gambrel  joint,  which 
had  been  badly  diseased  for  more  than  two  weeks,  which  was  also  well 
known  to  the  defendant.  5.  That  by  means  of  the  premises,  the  defend- 
ant falsely  and  fraudulently  deceived  the  plaintiff  in  the  sale  of  the 
horse,  to  his  damage  of  $500. 

No  allegations  could  have  been  inserted  which  would  have  more 
clearly  constituted  a  case  of  fraud.  That  there  was  a  warranty  as  well 
as  representations,  or  that  both  are  alleged  to  have  existed,  does  not 
alter  the  case.    Fraud  may  be  based  upon  a  warranty  or  upon  represen- 

1  The  arguments  are  omitted. 
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tations,  or  upon  both  together.  They  may  exist  severally  or  together, 
and  either  or  both  may  be  the  subject  of  fraud,  and  of  an  action  for 
damages  for  fraud. 

If  the  plaintiff  had  been  able  to  establish  a  fraud  in  the  sale,  I  can  not 
doubt  that  he  would  have  been  permitted  to  prove  it  under  this  com- 
plaint. I  do  not  see  upon  what  ground  an  objection  could  have  been 
made  to  it.  So,  if  the  allegations  of  the  complaint  had  been  positively 
stated  and  had  been  verified,  an  order  to  hold  to  bail  must  have  been 
granted  upon  an  application  made  to  the  proper  officer.* 

I  do  not  find  any  authorities  in  the  courts  of  this  state  which  sustain 
the  position  that  this  complaint  may  be  considered  as  an  action  for  a 
breach  of  warranty.  None  of  the  cases  cited  by  the  respondent's  coun- 
sel are  to  that  effect. 

In  Moore  v.  Noble,  53  Barb. ,  425,  the  complaint  alleged  that  the  de- 
fendant falsely  and  fraudulently  represented  the  horse  to  be  of  a  certain 
value  and  guaranteed  him  to  be  sound  and  free  from  disease.  The  court 
held  it  to  be  an  action  for  a  fraud,  and  that  to  entitle  the  plaintiff  to  re- 
cover he  must  prove  the  scienter ^ 

Walter  v,  Bennett y  16  N.  Y.,  250,  and  Belknap  v,  Sealey^  14  N.  Y., 
147,  are  hardly  authorities  on  the  question  of  whether  the  complaint  in 
this  action  is  in  tort  or  assumpsit.  They  are  authorities  on  the  propo- 
sition that  where  the  complaint  is  for  a  tort,  the  plaintiff  establishing 
a  case  in  assumpsit  merely  can  not  recover. 

The  precedent  in  2  Chitty^s  Pleadings  (679,  8th  Am.  ed.,  from  6th 
lyond.  ed.)  and  the  case  of  Williamson  v,  Allison^  2  East,  446,  are 
chiefly  relied  on  by  the  respondent.  The  precedent  cited  in  Chitty, 
which  is  for  **  a  false  warranty  of  a  horse,  *'  does  not  sustain  the  claim. 
It  omits  the  important  allegation  that  the  seller  well  knew  the  repre- 
sentation to  be  untrue.  The  precedent  also  at  p.  279,  **  on  a  warranty 
of  ahorse  to  be  sound, "omits  the  same  allegations.  Both  of  these 
precedents  contain  the  allegation  used  in  all  forms  of  assumpsit,  that 
the  defendant  not  reg^ding  his  promise,  fraudulently  intending  to 
injure  the  plaintiff,  craftily  and  subtly  deceived  the  plaintiff. 

The  case  of  Williamson  v.  Allison  is  nearer  to  the  point.  The  court 
hold  that  where  all  the  allegations  are  made  which  are  necessary  to 
sustain  an  action  in  tort,  if  a  warranty  is  also  alleged,  the  tort  may  be 
disregarded  and  a  recovery  had  in  assumpsit.  Dowdny  v,  Mortimer y 
cited  in  the  same  authority,  held  that  the  scienter  must  be  proved,  and 
in  that  caSe  no  express  warranty  was  alleged.  In  my  opinion,  this  case 
is  not  in  accordance  with  the  authorities  and  practice  of  this  state, 
and  should  not  prevail. 

The  view  of  this  pleading  which  I  have  taken  is  in  accordance  with 
our  improved  system  of  pleading,  abolishing  all  prior  forms  and  requir- 
ing the  party  to  make  a  '  *  statement  of  the  facts  constituting  the  cause 

1  Code,  \l  179,  188. 

S  See  also  Marshall  r.  Gray,  57  Barb.,  414;  McGovem  v.  Payn,  32  Barb.,  83. 
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of  action/'^  In  the  present  case,  the  plaintiff  made  a  statement  of 
facts  which  did  not  constitute  his  cause  of  action.  The  code  never 
intended  that  a  party  who  had  failed  in  the  performance  of  a  contract 
merely,  should  be  sued  for  a  fraud,  or  that  a  party  who  had  committed 
a  fraud  should  be  sued  for  a  breach  of  contract,  unless  the  fraud  was 
intended  to  be  waived.  The  two  causes  of  action  are  entirely  distinct, 
and  there  can  be  no  recovery  as  for  a  breach  of  contract,  where  a  fraud 
is  the  basis  of  the  complaint.'  Conaughfy  v.  Nichols^  42  N.  Y.,  83,  is 
the  only  authority  cited  to  the  contrary,  and  it  does  not  sustain  that 
position. 

The  judgment  should  therefore  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

IrOTT,  Ch.  C.  {dissenting).  The  question  in  this  case  is  whether  the 
plaintiff  could  recover  on  the  proof  of  the  warranty  alleged  in  the 
complaint  and  its  breach,  without  also  proving  guilty  knowledge  by 
the  defendant  of  the  falsity  of  the  representations  made  by  him. 

That  question  was  very  fully  considered  in  Williamson  v.  Allison,  2 
East,  446.  The  plaintiff  in  that  action  brought  twenty-four  bottles  of 
claret,  for  the  purpose  of  being  exported  to  a  foreign  market  for  sale. 
The  declaration  charged  that  the  defendant,  well  knowing  the  wine  to 
be  in  an  unfit  and  improper  state  for  exportation,  and  falsely  and  fraud- 
ulently warranting  the  same  to  be  fit  and  proper,  falsely,  fraudulently, 
and  deceitfully  sold  the  same  to  the  plaintiff,  and  by  means  of  the 
premises,  falsely  and  fraudulently  deceived  him. 

At  the  trial  the  plaintiff  did  not  prove  knowledge  by  the  defendant 
of  the  unfit  condition  of  the  wine,  and  it  was  contended  that  he  could 
not  recover,  inasmuch  as  there  was  no  proof  of  scienter,  as  laid  in  the 
declaration.  The  judge,  however,  held  that  the  gist  of  the  action  was 
the  warranty,  and  that  the  scienter  alleged  was  mere  matter  of  aggrava- 
tion, and  need  not  be  proved.  A  verdict  was  rendered  for  the  plaintiff, 
and  a  rule  to  show  cause  why  it  should  not  be  set  aside  was  thereupon 
g^nted,  and  upon  its  return  and  after  argument,  the  rule  was  dis- 
charged. Lawrence,  J.,  said  with  respect  to  what  averments  are  neces- 
sary to  be  proved,  he  took  the  rule  to  be,  that  if  the  whole  of  the 
averment  may  be  struck  out,  without  destroying  the  plaintiff 's  right  of 
action,  it  was  not  necessary  to  prove  it ;  and  he  referred  to  a  case  before 
Lord  Raymond,  who  held  the  scienter  there  alleged  was  not  necessary  to 
be  proved,  inasmuch  as  there  was  a  warranty,  and  that  the  scienter  was 
only  necessary  to  be  proved  where  the  action  was  in  the  nature  of  an 
action  of  deceit  without  a  warranty. 

Le  Blank,  J.,  said  that  the  insertion  or  omission  of  the  fact  of  the 
defendant's  knowledge,  at  the  time,  that  the  wine  was  unfit  for  sale 
according  to  the  warranty,  makes  no  difference,  and  that  the  allegation 
might,  therefore,  be  struck  out  altogether. 

1  Code,  I  143.  S  See  authorities,  supra. 
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The  rule  laid  down  and  adopted  in  that  case  is  recognized  by  Chitty, 
in  his  work  on  Pleadings.  He  says,  in  speaking  of  an  action  on  the 
case  as  a  proper  remedy  for  a  false  warranty,  and  in  prescribing  the 
requisites  or  qualities  of  a  declaration  in  such  an  action,  that  it  is  not 
necessary  that  a  scienter  should  be  alleged,  and,  if  stated,  need  not  be 
proved,  and  cites  Williamson  v,  Allison,  supra.*  His  precedent  or  form 
of  a  declaration,  in  an  action  on  the  case  for  a  false  warranty  on  the  sale 
of  a  horse,  has  been  substantially  adopted,  and  followed  by  the  pleader 
in  drawing  the  complaint  in  the  action  under  review.* 

It  is  said  by  the  counsel  of  the  appellant  that,  in  that  form,  a  scienter 
is  not  alleged.  It  is  true  that  there  is  no  express  allegation  of  that  fact, 
but  it  is  alleged  therein  that  the  defendant  falsely  and  fraudulently 
warranted  the  said  horse  to  be  sound,  and  quiet  in  harness,  and  it  is 
well  established  that  the  words  * '  falsely  and  fraudulently, ' '  when  used 
to  qualify  the  defendant's  animus  in  making  the  representations,  are 
equivalent  to  the  formal  statement,  or  constitute  a. sufficient  allegation 
of  a  scienter,  even  in  an  action  of  deceit.' 

The  principle  deducible  from  the  rule  referred  to  is  that,  if  the  repre- 
sentation relied  on  as  the  basis  of  the  action  constitutes  a  warranty, 
then,  if  the  property  warranted  does  not  answer  the  description,  the 
party  injured  has  a  right  to  recover,  irrespective  of  the  question  of 
scienter.  If,  on  the  other  hand,  it  is  a  false  statement  or  affirmance,  not 
amounting  to  a  warranty,  then  an  averment  and  proof  of  the  knowledge 
of  its  falsity  by  the  party  making  it  are  both  necessary  to  give  a  cause 
of  action. 

The  defendant,  however,  claims  that  whatever  may  have  been  the 
rule  under  the  old  system  of  pleading,  the  action,  under  the  code  and 
the  present  system,  was  clearly  •  *  for  damages  for  the  deceit,  and  that 
fraud  was  the  gravamen  of  the  action.*'  There  is  no  ground  for  this 
claim.  All  that  is  required  by  the  code  is  a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action,  without  unnecessary  repeti. 
tion. 

The  complaint,  in  the  present  case,  alleges  a  warranty,  and  false  and 
fraudulent  representations  of  the  defendant  as  to  the  lameness  of  the 
horse  sold  by  him  and  its  cause,  and  that,  relying  upon  said  warranty 
and  representations,  and  believing  them  to  be  true,  plaintiff  purchased 
him ;  and  every  allegation  of  false  and  fraudulent  representations  is  pre- 
ceded by  an  allegation  of  warranty. 

It  can  not  be  said,  after  the  plaintiff  himself  has  alleged  that  he  re- 
lied, in  making  his  purchase,  "upon  said  warranty  oxi^  representations, " 
that  fraud  was  the  gravamen  of  the  action.  That  statement  by  him 
concedes  and  admits  that  the  warranty  influenced  his  action,  at  least  to 
some  extent,  and  no  representations,  except  those  constituting  it,  are 

I  See  3  American,  from  2  I«ondon  edition,  vol.  i,  pp.  139,  376,  marginal  paging. 
S  See  vol.  2  of  same  edition,  pp.  325,  marginal  paging. 

S  See  Bayard  v.  Malcolm,  in  the  Court  for  the  Correction  of  Errors,  2  Johns.,  550,  and 
Thomas  v.  Beebe,  25  N.  Y.,  opinion  of  Selden,  J.,  p.  246,  and  of  Denio.  Ch.  J.,  p.  249,  etc. 
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stated  to  have  been  made.  Indeed,  there  is  nothing  set  forth  in  the 
complaint  to  justify  the  inference  or  presumption  that  the  plaintiff 
would  have  bought  the  horse  on  the  representations  alleged  without  the 
warranty,  and  if  the  statements  that  they  were  fraudulent  or  fraudu- 
lently made,  and  that  the  defendant  knew  they  were  false,  were  entirely 
omitted,  the  other  facts  stated  a  full  and  perfect  cause  of  action  against 
the  defendant,  and  the  omission  to  prove  those  statements  did  not,  in 
any  form  or  manner,  or  to  any  extent,  qualify  his  liability.  Being  un- 
necessary and  immaterial  to  the  cause  of  action,  they  could  have  been 
stricken  out,  on  motion,  as  irrelevant  matters,  and  it  was  properly  held 
on  the  trial  that  there  was  no  necessity  of  proving  them,  and  that  the 
plaintiff  was  entitled  to  a  recovery  without  such  proof. 

This  principle  is  fully  settled  in  Conaughty  v.  Nichols,  42  N.  Y.  83. 

It  may  be  proper,  in  conclusion,  to  refer  to  the  report  of  the  decision 
in  this  case,  in  47  Barb.,  582.  It  is  stated,  in  th^  statement  of  the  case 
preceding  the  opinion  of  the  court,  that  the  complaint  in  the  action 
alleged  fraud  and  deceit  in  the  sale  of  a  horse  by  the  defendant  to  the 
plaintiff ;  that  the  plaintiff  made  representations  which  he  knew  to  be 
false,  and  that  the  defendant,  by  means  of  the  premises,  falsely  and 
fraudulently  deceived  him  (the  plaintiff)  in  the  sale  of  said  horse  as 
aforesaid  to  the  damage  of  the  plaintiff  of  $500,  for  which  judgment 
was  demanded.  No  reference  or  allusion  whatever  is  made  in  that 
statement  to  the  allegations  of  warranty  contained  in  the  complaint, 
which,  as  was  stated  in  the  opinion  of  the  court  below  and  according 
to  the  views  above  expressed  by  me,  made  it  a  complaint  for  a  false 
warranty  of  the  horse,  and  not  for  deceit  in  the  sale. 

It  follows,  from  what  I  have  stated,  that  there  is  no  ground  for  the 
reversal  of  the  judgment.    It  must,  consequently,  be  affirmed  with  costs. 

All  concur  for  reversal  except  Lott,  Ch.  C,  dissenting. 

Judgment  reversed. 
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Action  for  recovery  of  money  alleged  to  belong  to  the  county  of 
Kewaunee,  and  to  have  been  converted  by  defendant  Decker  to  his  own 
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Dixon,  C.  J. — It  would  certainly  be  a  most  anomalous  and  hitherto 
unknown  condition  of  the  laws  of  pleading,  were  it  established  that 
the  plaintiff  in  a  civil  action  could  file  and  serve  a  complaint,  the  par- 
ticular nature  and  object  of  which  no  one  could  tell,  but  which  might 
and  should  be  held  good  as  a  statement  of  two  or  three  or  more  differ- 
ent and  inconsistent  causes  of  action,  as  one  in  tort,  one  upon  money 
demand  on  contract,  and  one  in  equity,  all  combined  or  fused  and 
moulded  into  one  count  or  declaration,  so  that  the  defendant  must 
await  the  accidents  and  events  of  trial,  and  until  the  plaintiff 's  proofs 
are  all  in,  before  being  informed  with  any  certainty  or  definiteness  what 
he  was  called  upon  to  meet.  The  proposition  that  a  complaint,  or  any 
single  count  of  it,  may  be  so  framed  with  a  double,  treble,  or  any  num- 
ber of  aspects,  looking  to  so  many  distinct  and  incong^ous  causes  of 
action,  in  order  to  hit  the  exigencies  of  the  plaintiff 's  case  or  any  pos- 
sible demands  of  his  proofs  at  the  trial,  we  must  say,  strikes  us  as  some- 
thing exceedingly  novel  in  the  rules  of  pleading.  We  do  not  think  it 
is  the  law,  and,  unless,  the  legislature  compels  us  by  some  new  statu- 
tory regulation,  shall  hereafter  be  very  slow  to  change  this  conclusion. 

Counsel  for  the  defendant  in  this  action  suppose  the  complaint  herein 
to  be  intended  and  to  be  one  in  trover,  charging  or  seeking  to  charge 
the  defendant  with  the  wrongful  conversion  of  certain  moneys  which 
came  into  his  hands  as  a  public  officer,  and  which  belonged  to  the 
plaintiff;  and,  acting  upon  such  supposition,  they  have  demurred  to 
the  complaint  as  not  stating  facts  sufficient  to  constitute  that  cause  of 
action.  It  would  be  unfair  to  say  that  the  learned  counsel  for  the 
plaintiff  equivocate  on  that  point,  nor  is  it  true  that  they  take  issue 
with  the  counsel  for  the  defendant  as  to  the  nature  of  the  complaint. 
They  rather  concede  than  otherwise,  that  the  complaint  is  and  was  in- 
tended to  be  one  in  tori  for  the  conversion,  but  they  at  the  same  time 
insist,  that  if  it  is  not  good  as  a  complaint  of  that  kind,  it  is  sufficient 
as  a  complaint  or  count  in  an  action  for  money  had  and  received,  and 
being  sufficient  for  that  purpose,  they  argue  that  the  demurrer  was 
properly  overruled,  and  the  order  of  the  court  below  should  be  affirmed 
on  that  ground.  In  other  words,  their  position  is  that  it  is  a  question 
now  open  to  speculation  and  inquirj-  on  this  demurrer,  whether,  upon 
all  or  any  of  the  facts  stated  in  the  complaint,  taken  collectively  or  sep- 
arately, or  even  by  severing  the  allegations  themselves,  so  as  to  elimi- 
nate or  discard  certain  portions  of  them  as  surplusage,  a  cause  of  action 
of  any  kind  is  or  can  be  made  out,  and,  if  it  be  found  that  it  can,  then 
the  demurrer  should  be  overruled.  To  show  that  the  complaint  may  be 
upheld  as  one  for  money  had  and  received  for  the  use  of  the  plaintiff, 
and  the  action  considered  as  one  of  that  kind,  counsel  gravely  contend 
that  the  averments  that  the  defendant  made  fraudulent  representations, 
and  acted  falsely,  fraudulently,  and  wrongfully,  in  claiming  and  with- 
holding the  moneys,  and  that  he  converted  the  same,  etc.,  may  be  dis- 
regarded and  rejected  as  surplusage. 
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In  support  of  this  petition,  counsel  cited  several  New  York  decisions, 
and  some  in  this  court,  where,  after  trial  and  judgment^  or  after  issue 
has  been  taken  upon  the  merits,  or  after  the  trial  has  commenced  and  the 
plaintiff's  case  is  closed,  it  has  been  held  that  such  allegations  may  be 
disregarded.  The  decisions  were  in  actions  like  the  present  and  others 
involving  a  somewhat  similar  question  under  the  circumstances  above 
stated,  and  were  made  in  favor  of  a  good  cause  of  action,  proved  or  pro- 
posed to  be,  and  which  by  a  fair  and  reasonable  interpretation  of  the 
pleadings  could  be  said  to  be  within  the  scope  of  them,  or  to  be  fairly 
mapped  out  and  delineated  by  the  averments,  so  that  the  defendant  was 
apprised  of  the  demand  made  against  him,  and  of  the  facts  relied  upon 
to  establish  it.  The  great  liberality  of  the  code,  and  the  broad  powers 
of  amendment  conferred  and  enforced  upon  the  courts  under  such  cir- 
cumstances, are  well  known.  It  is  declared  that  no  variance  between 
the  allegation  in  a  pleading  and  the  proof  shall  be  deemed  material, 
unless  it  shall  actually  mislead  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defence  upon  the  merits,  and  that  when  the 
variance  is  not  material,  the  court  may  direct  the  fact  to  be  found  in 
accordance  with  evidence,  or  may  order  an  immediate  amendment  with- 
out costs.  Most  liberal  provision  is  also  made  for  amendments  in  other 
respects,  by  adding  to  or  taking  from  the  pleadings  before  or  after  judg- 
ment in  furtherance  of  justice.  Where  an  answer  is  put  in,  it  is  pro- 
vided that  the  court  may  g^nt  the  plaintiff  any  relief  consistent  with 
the  case  made  by  the  complkint  and  embraced  within  the  issue.  And 
it  is  furthermore  declared  that  the  court  shall,  in  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  in  the  pleadings  or  proceedings, 
which  shall  not  affect  the  substantial  rights  of  the  adverse  party,  and 
that  no  judgment  shall  be  reversed  or  affected  by  reason  of  such  error 
or  defect.  These  provisions  for  the  most  part,  if  not  entirely,  relate  to 
the  proceedings  in  an  action  after  issue  joined  on  the  merits,  upon  or 
after  the  trial,  or  after  judgment  on  the  merits,  when  the  facts  are  made 
to  appear  and  the  substantial  rights  of  the  parties  are  shown.  They 
are  enacted  in  amplification  and  enlargement  of  the  rules  of  the  com- 
mon law  on  the  same  subjects,  by  which  it  is  well  understood  there 
were  many  defects,  imperfections  and  omissions,  constituting  fatal  ob- 
jections on  demurrer,  which  were  cured  after  issue  joined,  and  a  trial 
or  verdict  and  judgment  on  the  merits.  The  cases  cited  by  counsel  are 
all  of  them  manifestly  such  as  fall  within  these  provisions  and  rules, 
and  none  of  them  touch  or  have  any  bearing  upon  the  question  or  case 
here  presented.*  No  case  arising  upon  demurrer  to  the  complaint  is 
cited,  and  it  is  believed  none  can  be,  holding  any  such  doctrine  as  that 
contended  for.  Most  of  the  cases  were  where  no  objection  was  taken 
until  after  issue  joined  and  trial  had  and  judgment  rendered  on  the 
merits,  and  then  the  objection  was  brought  forward  as  a  ground  of 
reversal,  and  generally  in  the  appellate  court,  that  the  plaintiff  had 

1  Cf.  GUfert  v.  Wc«t  (1873),  33  Wis.  617,  622. Ed. 
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declared  in  tort  and  recovered  on  contract,  or  tnce  versa,  or  had  sued  in 
equity  and  recovered  judgment  at  law,  or  that  equitable  relief  had  been 
granted  in  an  action  commenced  and  tried  as  one  on  the  law  side  of  the 
court.  In  all  the  cases  the  objection  had  been  waived  by  failure  of  the 
party  to  take  it  properly  and  in  season,  and  under  the  liberal  powers 
of  amendment  and  curative  provisions  of  the  code,  it  was  held  that  the 
proceedings  or  judgments,  just  in  themselves,  should  not  be  disturbed 
upon  points  of  mere  form.  Further  or  more  particular  comment  upon 
the  cases  is  deemed  unnecessary.^ 

It  thus  appears  that  the  authorities  relied  upon  do  not  sanction  the 
position,  that  a  complaint  in  the  first  instance  and  where  challenged 
by  demurrer,'  may  be  uncertain  and  ambulatory,  purposely  so  made, 
now  presenting  one  face  to  the  court  and  now  another,  at  the  mere  will 
of  the  pleader,  so  that  it  may  be  regarded  as  one  in  tort,  or  one  on  con- 
tract, or  in  equity,  as  he  is  pleased  to  name  it  and  the  necessities  of 
argument  require,  and  if  discovered  to  be  good  in  any  of  the  turns  ot 
phases  which  it  may  thus  be  made  to  assume,  that  it  must  be  upheld 
in  that  aspect,  as  a  proper  and  sufficient  pleading  by  the  court.  As 
already  observed,  the  opinion  of  the  court  is  quite  the  contrary.  We 
have  often  held  that  the  inherent  and  essential  differences  and  peculiar 
properties  of  actions  have  not  been  destroyed,  and  from  their  very  nature 
can  not  be.*  These  distinctions  continuing,  they  must  be  regarded  by 
the  courts  now  as  formerly  ;  and  now  no  more  than  then,  except  under 
the  peculiar  circumstances  above  noted,  can  any  one  complaint  or 
count,  be  made  to  subserve  the  purposes  of  two  or  more  distinct  and 
dissimilar  causes  of  action  at  the  option  of  the  party  presenting  it.  It 
cannot  be  ♦*  fish,  flesh,  or  fowl  "  according  to  the  appetite  of  the  attor- 
ney preparing  the  dish  set  before  the  court.  If  counsel  disagree  as  to 
the  nature  of  the  action  or  purpose  of  the  pleading,  it  is  the  province  of 
the  court  to  settle  the  dispute.  It  is  a  question  when  properly  raised 
which  cannot  be  left  in  doubt,  and  the  court  must  determine  with  pre* 
cision  and  certainty  upon  inspection  of  the  pleadings  to  what  class  of 
actions  it  belongs  or  was  intended,  whether  of  tort,  upon  contract,  or 
in  equity,  and,  if  necessary  or  material,  even  the  exact  kind  of  it  within 
the  class  must  also  be  determined.* 

1  Citing,  however— Barlow  v.  Scott,  24  N.  Y.  40 ;  Byxoie  v.  Wood,  24  N.  Y.  607 ;  Austin  v. 
Rawdon,  44  N.  Y.  63;  Greaaon  v.  Keteltaa,  17  N.  V.  491;  Emery  v.  Peaae,  ao  N.  Y.  63; 
Conaughty  v.  Nichols,  43  N.  Y.  83 ;  Wright  v.  Hooker,  to  N.  Y.  51 ;  Walter  v.  Bennett,  16  N. 
Y.  350;  Stroebe  v.  Pehl,  33  Wis.  347 ;  Hopkins  v.  Giln>«in,  33  Wis.  481 ;  Tenney  v.  The  State 
Bank,  30  Wis.  152 ;  I^eouard  v.  Rogan,  10  Wis.  540 ;  Samuels  v.  Blanchard,  35  Wis.  339 ;  Vilas 
V.  Mason,  >s  Wis.  310,  338. 

S  Cf.  Johns  V.  Northwestern  Ass'n.  (1894),  87  Wis.  iit,  114:  "  If  this  question  of  the  suffi- 
ciency of  the  complaint  arose  on  demurrer,  the  court  would  determine  what  cause  of  action 
the  pleader  intended  to  set  out,  and  whether  it  was  sufficiently  set  out.  Supervisors  of 
Kewaunee  Co.  v.  Decker,  30  Wis.  634.  On  a  motion  to  maice  the  complaint  definite  and  cer- 
tain, the  court  will  require  the  plaintiff  to  make  'the  precise  nature  of  the  chatige'— the 
cause  of  action— '  apparent  upon  the  face  of  the  complaint.' "  Per  Newman,  J. 
For  the  function  of  the  motion  as  distinguished  from  the  demurrer,  see  infra. 

8  Howland  v.  Needham,  10  Wis.  495,  498. 

4  See  Clark  v.  I^angworthy,  I3  Wis.  441 ;  and  Gillett  v.  Treganza,  13  Wis.  473. 
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This  is  not  only  in  harmony  with  the  decisions  above  referred  to,  but 
with  all  the  decisions  of  this  court  bearing  upon  the  question,  and  we 
know  of  none  elsewhere  in  conflict.  It  is  in  harmony  with  those  deci- 
sions which  have  been  made,  that  an  application  to  amend  should  be 
denied,  which  proposes  to  entirely  change  the  cause  of  action  sued 
upon,  or  to  introduce  a  new  one  of  a  different  kind.^  It  is  in  harmony 
with  the  decision  in  Schuenert  v.  KaehUr^  25  Wis.  523,  where  upon 
demurrer  to  the  counter-claim  of  the  defendant,  the  court  inspected  the 
complaint  and  determined  the  nature  of  it,  and  said  that  ' '  the  subject 
of  the  action  is  the  tort  or  wrong  which  was  committed  in  the  conver- 
sion of  the  money.  That  is  the  foundation,  and  sole  foundation  of  the 
plaintiff's  claim  in  this  form  of  action ;  for  unless  the  money  was 
unlawfully  converted,  the  action  cannot  be  maintained. '  *  Counsel  crit- 
icise this  language  and  say  that  it  is  inconsistent  with  some  of  the 
cases  first  above  cited.  We  answer  clearly  not,  when  correctly  under- 
stood and  applied,  that  is,  in  case  proper  objection  was  taken  to  a 
recovery  upon  any  other  ground,  or  upon  any  proofs  short  of  those 
establishing  the  cause  of  action  stated  in  the  complaint.  Counsel  say, 
however,  and  we  think  with  entire  correctness,  that  after  demurrer  sus- 
tained to  the  counter-claim,  as  was  there  done,  on  the  ground  that  the 
complaint  was  in  tort,  there  could  be  no  recovery  in  the  action  except 
for  a  tort.  The  greatest  injustice  might  result  to  the  defendant  if  this 
were  not  so,  or,  if  having  been  deprived  of  his  counter-claim  on  the 
ground  that  the  action  was  in  tort,  the  plaintiff  should  afterwards  be 
permitted  to  recover  against  him  as  upon  contract. 

And  the  same  view  is  also  in  keeping  with  the  decision  of  this  court 
recently  made  in  Anderson  v.  Case,  28  Wis.,  505,  where  in  an  action  ejc 
delicto  for  the  seizure  and  conversion  of  certain  personal  property,  the 
plaintiffs  claimed  that  the  judgment  appealed  from  should  be  affirmed 
by  this  court  as  one  for  money  had  and  received,  being  the  proceeds  of 
the  sale  of  the  property  by  the  defendants  which  the  evidence  on  the 
trial  showed  had  been  made  and  the  price  received  by  them  in  money. 
But  it  was  held  against  the  plaintiffs,  and  the  judgment  was  reversed 
because  of  the  substantial  difference  between  the  action  for  the  wrong- 
ful conversion  and  the  action  for  money  had  and  received,  and  because, 
in  the  former,  execution  goes  against  the  body  of  the  debtor  as  well  as 
his  property,  while  in  the  latter  it  goes  only  against  his  property.  That 
decision  is  authority  for  the  position  that  to  justify  the  rendition  of 
judgment  upon  proof  of  liability  ex  contractu,  where  the  form  of  action 
is  ex  delicto,  the  proceedings  must  be  changed  by  amendment  so  as  to 
conform  to  the  facts  proved  and  the  nature  of  the  cause  of  action  estab- 
lished, or  otherwise  that  the  judgment  itself  must  distinctly  specify 
and  show  that  the  recovery  was  upon  contract  and  not  in  tort. 

I  Newton  v.  Allis,  12  Wis.  378;  Sweet  v.  Mitchell,  15  Wis.  641,  664,  and  19  Wis.  528  ;  Lar- 
kin  V.  Noouan,  19  Wis.  83  ;  Stevens  v.  Boooks,  23  Wis.  196. 
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And  directly  also  in  support  of  the  same  view,  that  the  court  must 
ascertain  and  decide  definitely  what  the  character  of  the  pleading  is, 
and  the  nature  of  the  cause  of  action  stated  in  it,  or  intended  to  be,  is 
the  late  case  of  Lee  v,  Simpson,  29  Wis.,  333,  which  likewise  arose  on 
demurrer  to  the  complaint.  And  see  also  Ragan  v,  Simpson,  27  Wis., 
355  ;  where  it  was  held  in  an  action  for  unlawful  detainer,  taken  by 
appeal  to  the  circuit  court,  that  the  defence  set  up  and  proved  that  one 
of  the  defendants  was  a  mortgagor  in  possession,  with  right  to  redeem, 
could  not  be  treated  at  the  instance  of  the  plaintiff  as  an  action  by  the 
defendants,  or  one  of  them,  to  redeem  from  the  mortgage,  but  that  the 
defendants  were  entitled  to  a  judgment  of  dismissal. 

But  the  language  in  our  own  reports  which  most  nearly  indicates  the 
true  rule  of  law  and  practice  in  cases  of  this  nature,  is  that  Mr.  Justice 
Paine  in  Samuels  v.  Blanchard,^  where,  speaking  of  the  complaint  in 
that  case,  he  says :  *  *  If  the  question  had  been  presented  properly  at 
the  preliminary  stage  of  the  case,  the  character  of  the  summons,  taken 
in  connection  with  the  form  of  the  allegations  of  the  complaint,  might 
have  required  it  to  be  decided  that  the  action  must  be  in  strictness  re- 
garded as  upon  contract.'*  And  again,  he  says:  '^The  facts  that,  if 
the  action  was  considered  as  one  upon  contract,  the  objection  appeared 
on  the  face  of  the  complaint  and  might  have  been  taken  advantage  of 
by  demurrer,  and  that  no  demurrer  was  interposed,  and  that  both  par- 
ties introduced  fully  their  evidence,  as  to  the  whole  controversy,  in  the 
absence  of  anything  showing  that  this  distinct  question  was  raised  at 
all  in  the  court  below,  we  think  sufficiently  establish  the  claim  of  the 
respondent's  counsel,  that  it  was  tried  there  as  an  action  of  tort,  with- 
out objection,  and  must  be  so  treated  here.*' 

The  foregoing  language  indicates,  not  only  that  the  sufficiency  of 
the  pleading  must  be  determined  on  demurrer  to  it,  but  also  the  true 
nature  and  object  of  it,  or  what  the  particular  kind  or  cause  of  action 
stated  is,  or  is  designed  to  be,  and  that  for  this  purpose  the  character 
of  the  summons  may  be  taken  into  consideration  in  connection  with 
the  form  of  the  allegations  of  the  complaint.  And  this  we  take  to  be 
the  true  rule,  that  the  court  must  in  the  first  instance  decide  with  cer- 
tainty what  the  specific  cause  of  action  counted  and  relied  upon  is,  and, 
having  decided  that,  it  must  next  determine  whether  the  complaint 
contains  a  sufficient  statement  of  such  cause,  and  if  it  does  not,  the  de- 
murrer must  be  sustained.  In  the  present  case  the  summons  is  for  re- 
lief, and  not  one  for  a  money  demand  arising  on  contract.  The  sum- 
mons is  appropriate,  therefore,  only  to  the  action  of  tort  or  for  the 
wrongful  conversion  of  the  moneys.  It  corroborates  the  intention  of 
the  pleader  as  shown  by  the  allegations  of  the  complaint,  to  sue  in  that 
form  of  action,  and  from  both,  we  think  it  clearly  enough  appears,  that 
the  action  is  and  was  designed  to  be  in  tort  and  not  upon  contract ;  and 
by  this  standard  or  by  the  rules  of  pleading  which  should  govern  in  an 

1 25  wis.  339. 
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action  for  the  wrongful  conversion  of  the  moneys,  must  the  suflGiciency 
of  the  averments  be  tested.^ 

If  instead  of  this  action  in  tort,  the  defendant  had  been  sued  upon  his 
official  bond  or  bonds  for  not  accounting  for  and  paying  over  the  same 
moneys,  and  breaches  had  been  assigned  in  the  same  words  as  in  this 
complaint  of  request  and  refusal,  or  demand  and  refusal,  such  assign- 
ments would  have  been  bad  on  demurrer  as  showing  no  violation  of  the 
conditions  of  the  bonds.'  It  would  be  something  very  remarkable  in 
the  history  of  pleading,  should  it  be  held  that  the  same  facts  which 
would  not  constitute  a  breach  of  the  official  bond  of  a  public  officer  in 
not  accounting  for  and  paying  over  public  money  in  his  hands,  would 
constitute  a  tortious  and  wrongful  conversion  of  the  same  moneys  for 
which  an  action  ex  delicto  might  be  maintained  against  him.  We  think 
no  statement  of  facts  in  a  case  like  this  not  sufficient  to  show  a  breach 
of  the  official  bond  growing  out  of  the  same  transactions,  will  be  suffi- 
cient to  show  a  conversion  of  the  moneys. 

By  the  Court.  Order  reversed  and  cause  remanded. 


SUPERVISORS  OF  KEWAUNEE  COUNTY  v,  DECKER. 
Supreme  Court  of  Wisconsin,  January  Term,  1874. 

[34  Wis.  378.] 

Appeal  from  the  Circuit  Court  for  Kewaunee  County. 

This  case  has  been  twice  before  this  court  on  appeal,  and  is  reported 
in  28  Wis.,  p.  669,  and  30  Wis.,  p.  624 ;  and  a  statement  of  the  action 
as  originally  brought  appears  in  the  volume  first  named. 

Pursuant  to  the  order  made  in  this  court  on  the  last  appeal '  the  cir- 
cuit court  of  Kewaunee  county  made  an  order  sustaining  the  demurrer 
to  the  complaint,  and  granted  leave  to  the  plaintiff  to  amend  his  com- 
plaint. Plaintiff  then  served  an  amended  complaint,  substantially  the 
same  as  the  original,  except  that  the  words  ' '  and  converted  the  same  to 
his  own  usCy''  are  omitted.  The  defendant's  attorneys  at  once  returned 
the  amended  complaint,  on  the  ground  that  the  summons  was  one  for 
relief;  that  the  complaint  theretofore  served  was  in  conformity  with 
such  summons,  for  an  action  in  tort ;  and  that  the  amended  complaint 
proposed  to  change  the  causes  of  action  ex  delicto  into  several  causes  of 
action  ex  contractu.  Afterwards  the  defendant  moved  to  strike  from 
the  files  of  the  court  the  amended  complaint,  on  the  same  grounds ;  and 
appealed  from  an  order  den3ring  the  motion. 

1  Part  of  the  opinion,  considering  particular  allegations  in  the  complaint,  ia  omitted. 
1  The  Board  of  Superviaors  of  Iowa  County  v.  Vivian,  Treasurer,  31  Wis.  217  ;  Supervis- 
ors, etc.,  V.  Kirby,  25  Wis.  498 ;  Wolf  v.  Stoddard,  25  Wis.  503. 
>  See  30  Wis.,  624. 
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Felker  (3*  Weisbrod,  for  appellant. 

/.  Z>.  Markham  (with  Gillet  &  Taylor,  of  counsel),  for  respondent.  * 
Cole,  J. — ^The  original  complaint,  according  to  the  decision  of  this 
court,  stated  a  cause  of  action  for  the  wrongful  conversion  of  money, 
although  it  was  held  that  the  pleading  was  defective  for  not  setting  out 
the  facts  showing  in  what  the  fraud  or  wrong  of  the  defendant  consisted,  i 
The  amended  complaint,  it  is  conceded,  states  a  cause  of  action  on  con- 
tract for  money  had  and  received.  And  the  sole  question  presented  is, 
whether  a  party,  under  the  form  of  an  amendment,  can  change  the  very 
gist  and  nature  of  the  action  from  one  ex  delicto  to  one  ex  contractu  f 
The  counsel  for  the  plaintiff  insists  that  the  true  rule  of  law  is,  that 
there  is  no  restriction  upon  the  power  of  the  court  to  allow  amendments 
before  trial,  even  though  the  effect  of  the  amendment  be  to  change  the 
whole  cause  of  action  or  grounds  of  defence.  And  he  refers  to  a  num- 
ber of  decisions  in  the  state  of  New  York,  which  he  claims  sustain  this 
position.'  We  shall  not  go  into  any  examination  of  those  oases  to  de- 
termine whether  they  sustain  to  the  full  extent  the  position  to  which 
they  are  cited,  or  not.  It  is  sufficient  to  say  that  the  rule  has  been 
practically  settled  the  other  way  in  this  state  in  a  great  number  of 
cases,  and  we  have  no  disposition  to  throw  any  doubt  upon  the  correct- 
ness of  those  decisions  by  treating  the  question  as  an  open  one.  The 
cases  in  this  court  will  be  found  in  the  note  of  the  chief  justice  to  Bray- 
ton  V,  Jones,  5  Wis.,  117,  Appendix,  627,  where  they  are  fully  com- 
mented on  and  explained.  It  is  there  shown  that  an  amendment  before 
trial,  which  attempts  to  change  the  nature  of  the  action  from  one  in 
tort  to  one  in  contract,  is  properly  not  an  amendment,  but  a  substitu- 
tion of  a  cause  of  action  different  in  nature  and  substance  from  that 
originally  stated.  The  power  of  amendment  does  not  go  to  that  extent, 
and  therefore  the  amended  complaint  in  the  present  case  was  unauthon 
ized.  When  evidence  is  admitted  on  the  trial  without  objection,  great 
liberality  of  amendment  is  exercised  by  the  court  in  order  to  conform 
the  pleadings  to  the  facts  proven,  and  g^ve  the  plaintiff  the  relief  he 
may  seem  entitled  to.*  But  this  stands  upon  different  grounds,  as  will 
be  seen  in  those  cases.  It  is  true,  the  amendment  was  merely  striking 
out  only  a  few  words  of  the  original  complaint ;  but  it  so  happens  that 
these  words  give  character  to  the  action,  and  show  it  to  be  one  in  tort. 
And  we  are  fully  of  the  opinion — to  use  an  illustration  put  by  the  coun- 
sel for  the  defendant — ^that  the  code  never  intended  to  allow  a  party  to 
file  a  complaint  for  the  conversion  of  a  promissory  note ;  then  by  amend- 

1  The  arKumenU  are  omitted. 

>  30  Wis.  624. 

S  The  dedjiiona  thus  cited  were,  apparently,  Troy  v.  Boston  R.  R.  Co.  (1855),  11  How  Pr. 
x68,  170;  Bacon  v.  Comatock  (1855),  ix  How.  Pr.  197  ;  Deguerre  v.  Orser  (1856),  3  Abb.  Pr.86: 
Harrington  v.  Slade  (1856),  aa  Barb.  161,  164:  Chapman  v.  Webb  (1852),  i  Cole  Rep.,  N.  S. 
388 ;  Andrews  v.  Bond  (1853),  16  Barb.  633 ;  Rawson  v.  Wetmore  (1862),  39  Barb.  104  ;  Bigelow 
V.  Dunn  (x868),  53  Barb.  570 ;  Beardaley  v.  Stover  (185a),  7  HowPr.a94 ;  Gray  v.  Brown  (1857), 
15  How.  Pr.  555. 

4  Citingf  22  Wis.,  347  47* ;  a6  id.  540. 


1L8  EFFECT  IN  RELATION  TO   SUBSTANTIVE  LAW. 

ment  change  the  complaint  into  one  for  the  recovery  of  real  estate ;  and 
that  again  into  a  bill  in  equity  to  enforce  the  specific  performance  of  a 
contract,  or  one  to  redeem  a  mortgage,  and  so  on.  This  is  very  like  a 
reductio\ad  absurdum;  but  to  that  length  the  position  of  plaintiff's 
counsel  logically  leads.  But  this  question  is  so  thoroughly  treated  in 
the  note  above  alluded  to,  that  any  further  discussion  of  it  seems  quite 
unnecessary. 

That  the  order  refusing  to  strike  the  amended  complaint  from  the 
files  is  appealable,  was  not  seriously  questioned  on  the  argument. 

By  the  Court. — The  order  appealed  from  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 


STERNBERGER  v.  McGOVERN. 
Court  op  Appeals  of  New  York.  February,  1874. 

[56  N,  Y,  i2.»] 

Plaintiffs  and  defendant  executed  a  written  instrument  by  which  the 
former  agreed  to  sell  defendant  certain  land  on  Thompson-street,  New 
York  city,  for  $125,000,  payable  as  follows:  $20,000  by  defendant's 
assuming  two  mortgages  to  that  amount  on  the  premises ;  $64,500  by  a 
deed  from  defendant  and  his  wife  to  a  piece  of  land  at  Mott  Haven,  and 
the  balance  by  defendant's  bond  secured  by  mortgage  on  the  Thomp- 
son-street property.  On  his  part,  the  defendant,  in  the  same  instru- 
ment, agreed  to  sell  plaintiffs  the  Mott  Haven  property  for  $82,500, 
payable  as  follows:  $18,000  by  plaintiff's  assumption  of  a  mortgage 
thereon,  for  that  amount,  and  the  balance  by  the  deed  to  the  Thomp- 
son-street property.  The  instrument  specified  when  and  where  the 
deeds  were  "to  be  exchanged,"  and  prescribed  their  form  and  manner 
of  execution.  On  the  day  and  at  the  place  designated,  plaintiffs  had 
ready  for  delivery  to  defendant  a  deed  duly  executed,  and  tendered  per- 
formance of  the  agreement  on  their  part.  The  defendant  did  not  appear 
at  the  time  and  place  agreed  upon,  and  wholly  failed  to  perform  his 
part  of  the  agreement,  for  the  reason  that  his  wife  refused  to  join  in  a 
conveyance  of  the  Mott  Haven  property,  or  to  release  her  inchoate 
right  of  dower  therein,  although  he  in  good  faith  endeavored  to  induce 
her  to  do  so.  This  fact  was  known  to  plaintiffs  before  their  action  was 
begun. 

The  complaint  treated  the  agreement  as  an  agreement  by  the  defend- 
ant to  purchase  the  Thompson-street  property  for  $1 25,000,  and  plaintiffs' 
tender  as  passing  the  title  to  defendant.  The  prayer  was  that  the 
property  be  sold  and  its  net  proceeds  be  paid  to  plaintiffs  upon  the 
amount  due  for  the  purchase  money,  and  that  they  have  judgment 

1  S.  C.  Abb.  Pr.,  N.'S.  257.    Sec  also  report  of  case  in  General  Term,  4  Daly,  456. 
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against  the  defendant  for  $105,000  (the  amount  of  the  purchase  money 
less  the  mortgages  on  the  property),  with  interest,  or  for  such  other 
relief,  &c. 

The  Special  Term  held  that  the  plaintiffs  were  entitled  to  a  specific 
performance ;  that  the  defendant  should  accept  the  deed  tendered,  and 
pay  the  consideration  ;  and  that  plaintiffs  had  a  lien  on  the  premises  for 
the  payment  thereof. 

On  appeal,  this  judgment  was  reversed  by  the  General  Term,  which 
held  that  the  argreement  was  not  for  a  sale  of  the  premises  but  for  an 
exchange ;  that  as  the  plaintiffs  had  not  parted  with  possession,  they 
could  not  maintain  an  action  to  enforce  a  vendor's  lien  for  the  price  ; 
that,  as  the  defendant's  inability  to  perform  specifically  was  known  by 
plaintiffs  before  action  brought,  there  was  no  case  presented  for  the 
interposition  of  equity  ;  and  that  the  complaint  should  have  been  dis- 
missed and  the  plaintiffs  left  to  bring  an  action  at  law  for  damages. 
Prom  a  judgment  entered  on  this  decision  an  appeal  was  taken  to  the 
court  of  appeals. 

Everett  P.  Wheeler,  for  the  appellants. 

T.  C.  T,  Buckley,  for  the  respondent.* 

Grover,  J. — ^The  different  conclusions  arrived  at  by  the  Special  and 
General  Terms  arose  from  the  different  construction  of  the  contract  of 
the  parties  which  was  respectively  adopted.  The  Special  Term  held 
that  the  contract  of  the  plaintiffs  to  sell  and  convey  to  the  defendant  the 
Thompson -street  property  for  $125,000,  was  an  independent  contract 
not  affected  by  that  part  relating  to  the  Mott  Haven  property  otherwise 
than  by  giving  the  defendant  the  right  of  paying  a  part  of  the  $125,000 
by  conveying  the  same  to  the  two  plaintiffs  at  the  price  specified.  If 
this  is  the  true  construction,  the  judgment  of  the  Special  Term  to  the 
effect  that  the  plaintiffs  were  entitled  to  a  specific  performance  as  to  the 
Thompson -street  property,  irrespective  of  the  ability  of  the  defendant 
to  perform  that  part  of  the  contract  relating  to  the  Mott  Haven  prop- 
erty, was  correct ;  and  the  only  remaining  question  would  be  whether 
the  mode  of  enforcing  performance  of  this  contract  was  proper  under 
the  facts  of  the  case.  The  General  Term  construed  the  contract  as  en- 
tire, in  substance— one  for  the  exchange  of  the  one  property  for  the 
other,  and  the  giving  the  bond  and  mortgage  by  the  defendant  to  the 
plaintiffs  upon  the  Thompson-street  property,  as  the  mode  by  which 
the  estimated  excess  of  the  value  of  that  over  that  of  the  Mott  Haven 
property  was  to  be  adjusted.  If  this  is  the  true  construction  it  is  ob- 
vious that  a  specific  performance  of  the  contract  as  to  the  Thompson- 
street  property  could  not  be  enforced  against  the  defendant,  while  he 
was  unable  to  perform  as  to  the  Mott  Haven  property.  In  other  words, 
the  defendant  having,  by  this  construction,  agreed  to  exchange  the 
Mott  Haven  property  for  the  Thompson-street  property,  and  to  give  the 
plaintiff  a  mortgage  upon  the  latter  for  its  estimated  excess  in  value 

1  The  argrumcnts  are  omitted. 
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over  that  of  the  fonner, — and  being  unable  to  give  a  good  title  to  the 
Mott  Haven  property,  or  such  title  as  the  plaintiffs  were  willing  to  ac- 
cept,—could  not  be  compelled  to  take  title  to  the  Thompson-street  prop- 
erty, and  pay  the  sum  in  cash  therefor  which  had  been  inserted  in  the 
contract  as  its  price,  but  which  was  inserted  as  a  mode  of  arriving  at 
the  difierence  in  value  of  the  respective  properties. 

I  think  the  construction  adopted  by  the  General  Term  was  the  one 
that  was  intended  by  the  parties :  that  the  contract  was  one  for  an 
exchange ; — ^not  one  binding  the  defendant  to  purchase  the  Thompson- 
street  property,  giving  him  an  option  to  pay  a  large  portion  of  the 
purchase  money  by  conveying  the  Mott  Haven  property  as  provided  by 
the  contract,  or  of  paying  that  portion  in  money;  and  binding  the 
plaintifiBs  to  purchase  the  Mott  Haven  property,  giving  them  an  option 
of  paying  therefor,  by  converting  the  Thompson-street  property,  or  in 
cash : — in  other  words,  not  a  contract  binding  each  to  purchase  the 
property  of  the  other,  at  the  price  named  in  the  contract,  but  binding 
neither  to  sell  unless  he  chose.  The  language  of  the  contract  shows 
that  this  was  not  the  intention  of  the  parties.  By  that,  each  of  the 
parties  expressly  agree  to  sell  and  convey  their  respective  property  as 
specified  in  the  contract.  It  is  much  more  explicit  in  this  respect  than 
in  the  agreement  to  purchase,  that  being  left  to  inference  from  the  gen- 
eral language  of  the  contract.  To  construe  the  contract  as  requiring 
each  to  purchase  at  the  option  of  the  other,  but  requiring  neither  to 
convey  unless  he  chose  to  do  so,  would  wholly  defeat  the  intention  of 
the  parties,  and  yet  this  is  the  result  of  the  construction  adopted  by  the 
Special  Term.  By  that,  the  defendant  was  held  bound  to  take  the 
Thompson-street  property,  and  in  case  of  failure  to  convey,  as  specified, 
the  Mott  Haven  property,  to  pay  the  sum  specified  as  the  value  of  the 
former  in  cash.  Under  this  construction,  the  plaintifiBs,  if  unable  to 
give  title  to  the  Thompson-street  property,  might  have  been  compelled 
to  take  the  Mott  Haven  and  pay  cash  therefor.  As  above  remarked, 
this  would  entirely  defeat  the  intention  of  the  parties,  as  appears  from 
the  language  of  the  entire  contract.  That  shows  that  the  object  was  to 
exchange  the  one  property  for  the  other,  the  defendant  paying  the  esti- 
mated excess  in  the  value  of  the  plaintiffs*  property  to  them.  This 
being  so,  the  contract  was  entire,  and  a  specific  performance  of  a  part 
only  cannot  be  awarded.^ 

My  conclusion  therefore  is  that  upon  the  facts  found  by  the  Special 
Term,  the  plaintiff  was  not  entitled  to  the  specific  performance  of  the 
contract  or  any  part  of  it.  The  plaintiff  must  resort  to  his  legal  remedy 
for  the  damages,  if  any,  that  he  has  sustained  from  the  defendant's 
breach  of  the  contract. 

The  remaining  question  is  whether  the  General  Term  ought  not  to 
have  ordered  a  new  trial  instead  of  giving  final  judgment  dismissing 
the  complaint.     It  appears  from  the  opinions  that  the  latter  course  was 

1  Part  of  the  opinion,  discussing^  another  point,  is  omitted. 
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adopted  for  the  reason  that  it  appeared  upon  the  trial  that  the  plaintiffs 
were  aware,  at  the  time  of  the  commencement  of  the  action,  that  the 
defendant  could  not  perform  the  contract,  and  that  in  such  a  case  equity 
would  not  retain  the  suit  for  the  purpose  of  awarding  damages  which 
could  be  recovered  in  an  action  at  law.  This  was  the  rule  prior  to  the 
adoption  of  the  Code.^  But  the  Code  authorizes  the  uniting  in  the 
complaint  of  causes  of  action  both  legal  and  equitable  arising  out  of 
the  same  transaction.*  The  facts  constituting  these  causes  of  action 
must  be  stated  in  the  complaint.  The  court  held  in  that  case  that  no 
facts  constituting  a  legal  cause  of  action  were  stated  in  the  complaint, 
and  that  as  the  plaintiff  failed  to  prove  the  equitable  cause  of  action 
stated,  the  complaint  was  properly  dismissed. 

This  shows  that  where  the  complaint  states  facts  giving  an  equitable 
cause  of  action,  and  also  a  legal  cause  of  action  arising  out  of  the  same 
transaction,  the  party  is  entitled  to  have  both  tried  if  necessary  to 
obtain  his  rights.  That  is  this  case.  The  complaint  sets  out  the  con- 
tract, and  alleges  a  tender  of  performance  by  the  plaintiff  and  a  breach 
by  the  defendant,  and  demands  judgment  for  $125,000  and  other  relief. 
True,  he  demands  equitable  relief  based  upon  the  ground  that  he  was 
entitled  to  a  specific  performance  of  that  part  of  the  contract  relating 
to  the  Thompson-street  property.  He  failed  in  showing  a  right  to  this. 
He  then  had  a  right  to  a  trial  of  his  claim  for  damages  sustained  by  the 
breach.  True,  the  mode  of  trial  may  be  different.  The  former  must 
be  tried  by  the  court  or  a  referee  unless  some  question  or  questions  of 
facts  involved  are  ordered  by  the  court  to  be  tried  by  jury.  Either 
party  has  the  right  to  a  jury  trial  of  the  latter.  This  creates  no  prac- 
tical di£Giculty.  The  one  issue  may  be  tried  by  the  court  and  the  other 
by  jury  if  the  ends  of  justice  require  the  trial  of  both,  or  both  may  be 
tried  by  the  court  or  a  referee  if  the  parties  so  desire.  The  judgment 
of  the  General  and  Special  Terms  must  be  reversed  and  a  new  trial 
ordered ;  costs  to  abide  event. 

Foi«GKR  and  Johnson,  JJ.,  concurred;  Ahhns,  J.,  concurred  in  the 
result,  in  view  of  the  peculiar  circumstances  of  the  case,  without,  how- 
ever, passing  upon  the  question  whether  specific  performance  with 
money  compensation  for  inchoate  right  of  dower  may  not  be  awarded 
in  cases  of  exchange,  as  well  as  upon  a  contract  for  the  purchase,  of 
real  property;  Church,  Ch.  J.,  and  Andrews,  J.,  expressed  no  opin- 
ion;  Rapali/>,  J.,  absent. 

Judgment  reversed^  and  a  new  trial  ordered ;  costs  to  abide  event, 

1  Citing  Moras  v.  Elmendorf  (1844),  11  Paige,  277. 
S  Bradley  v.  Aldrich,  40  N.  Y.,  504,  512. 
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PIERCE  V,  CAREY, 
Supreme  Court  op  Wisconsin,  January  Term,  1875. 

[37    Wis,  232.] 

The  complaint  in  this  action  alleged,  in  one  count,  that  the  defend- 
ant, offering  to  sell  plaintiff  a  horse,  warranted  and  fraudulently  rep- 
resented said  horse  to  be  kind,  sound,  and  gentle,  and  not  over  nine 
years  of  age ;  that,  at  the  time,  the  horse  was  not  sound,  but  unsound  to 
the  knowledge  of  defendant,  and  was  lame  and  diseased,  which  was 
well  known  to  defendant ;  and  that  he  intentionally,  falsely,  and  fraud- 
ulently concealed  said  facts  from  the  plaintiff,  etc.  The  answer  admitted 
the  sale,  and  that  defendant  warranted  the  horse  to  be  sound,  kind, 
gentle,  and  not  over  nine  years  old,  and  denied  every  other  allegation 
of  the  complaint. 

The  evidence  on  the  trial  was  conflicting  as  to  the  scienier,  but  tended 
to  show  that  the  horse  was  not  sound  at  the  time  of  sale.  The  court 
instructed  the  jury  that,  if  they  found  that  the  horse  was  unsound  at 
the  time  of  sale,  and  that  defendant  knew  it,  they  must  find  for  the 
plaintiff;  but,  if  they  found  the  horse  was  sound,  or  that  he  was  at  the 
time  unsound,  and  defendant  did  not  know  it,  they  must  find  for  defend- 
ant ;  and  refused  an  instruction  asked  by  plaintiff,  that  the  warranty 
being  admitted,  if  the  proofs  show  the  horse  unsound  at  the  time  of 
sale,  the  plaintiff  must  recover ;  and  also  refused  an  instruction  that,  in 
an  action  for  breach  of  warranty,  or  lor  false  warranty,  it  is  not  neces- 
sary to  show  that  the  defendant  knew  of  the  unsoundness  at  the  time 
of  making  the  warranty. 

Verdict  for  defendant,  and  the  plaintiff  appealed. 

Norman  S,  Gibson,  for  appellant. 

James  Coleman,  for  respondent. 

Ryan,  C.  J. —  ^  All  that  goes  to  the  administration  of  justice  should 
be  definite  and  certain.  This  is  almost  equally  essential  to  the  claim, 
the  defence,  and  the  judgment.  When  these  become  vague  and  loose, 
the  administration  of  justice  becomes  vag^e  and  loose ;  with  a  tendency 
to  rest,  not  so  much  on  known  and  fixed  rules  of  law,  as  on  capricious 
judgment  of  the  peculiarities  of  each  case :  on  a  dangerous  and  eccen- 
tric sense  of  justice,  largely  personal  to  the  judges,  varying  as  cases 
vary,  rather  than  on  abiding  principles  of  right,  controlling  equally  the 
judgment  of  courts  and  the  rights  of  suitors.  And  it  is  time  that  those 
who  administer  the  code  should  recur  to  its  policy  of  plain  and  direct 
certainty,  and  rescue  it  from  prostitution  to  duplicity  and  ambiguity, 
and  all  the  juridical  evils  of  loose  and  uncertain  administration,  more 

1  After  quoting  the  paragraph  of  the  remarks  by  Mr.  Chief  Justice  Dixon  in  Supenrisora 
of  Kewaunee  County  t/.  Decker,  30  Wis.  624,  626,  ante  p.  120,  and  commenting  upon  them  as 
**  golden  words  which  should  ever  be  present  in  the  mind  of  every  pleader  under  the  code." 
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dangerous  to  even  .and  uniform  justice  than  the  worst  technicalities  of 
the  most  intricate  system.  Simplicity,  not  uncertainty,  is  the  object 
of  the  code.  And  pleadings  under  it  should  be  as  certain  in  substance 
as  they  were  before  it ;  more  certain  in  form,  because  freed  from  tech- 
nical formality. 

There  is  an  essential  distinction  between  simple  and  fraudulent  war- 
ranties, which  has  always  been  recognized.*  An  action  ex  contractu  is 
the  only  remedy  on  the  former ;  an  action  ex  delicto  will  lie  on  the  lat- 
ter. See  2  Chitty*s  PI.,  279,  679,  for  the  common  law  forms  of  declara- 
tion in  the  two  cases,  the  distinction  being  in  the  averment  of  a  simple 
warranty  in  the  one  case,  and  of  a  false  and  fraudulent  warranty  in  the 
other.  This  distinction  of  actions  in  tort  and  on  contract  is  as  essential 
under  our  present  practice  as  it  ever  was.'  In  cases  of  warranty,  Wit- 
liamson  v,  Allison,  2  East,  446,  seems  to  go  very  far  in  breaking  down 
this  safe  distinction ;  but  we  cannot  help  regarding  that  and  some 
kindred  cases  in  the  English  courts,  as  loosely  decided,  because  there 
was  there  no  essential  or  resulting  difference  in  recoveries  in  the  two 
forms  of  action.  But  the  difference  may  become  essential  and  import- 
ant where  imprisonment  for  debt  is  abolished.  And  it  is  never  safe  to 
overlook  the  distinction  between  different  forms  of  action,  when  the 
causes  of  action  are  materially  different. 

The  complaint  in  this  case  appears  to  have  followed  a  precedent  in 
I  Abbott's  Forms,  384.  It  sets  out  by  averring  a  simple  warranty,  and 
a  fraudulent  representation  to  the  same  effect.  Such  a  representation, 
without  fraud,  operates  as  a  warranty.'  And  so  the  complaint  com- 
mences with  a  duplicity,  expressly  recommended  by  the  author.  For 
that  ingenuous  pleader  states  that  the  fraudulent  representation  is  not 
necessary  to  the  action  on  the  warranty,  but  suggests  that  it  is  well  to 
insert  it,  as  the  evidence  on  trial  may  fail  to  prove  a  warranty,  yet  may 
disclose  a  fraudulent  representation,  upon  which  a  recovery  might  be 
had,  for  the  deceit,  under  his  double  form  of  complaint :  pleading,  in 
other  words,  an  action  ex  contractu  on  a  warranty,  with  a  contingent 
action  ex  delicto  on  a  fraudulent  representation,  in  gremio.  But  we 
apprehend  that  this  duplicity  is  subsequently  cured  in  the  precedent,  as 
it  certainly  is  in  the  complaint,  by  averment  of  the  defendant's  scienter 
in  the  warranty,  which  reconciles  the  warranty  with  the  fraudulent 
representation,  and  makes  both  sound  ex  delicto  for  the  deceit.  The 
precedent  avers  a  simple  scienter,  but  the  complaint  here  improves  upon 
that,  and  avers  a  false  and  fraudulent  concealment  in  the  warranty. 
This  is  beyond  question  an  action  ex  delicto  on  a  fraudulent  warranty 
and  misrepresentation. 

And  so  the  parties  appear  to  have  dealt  with  the  complaint,  through- 
out, until  they  had  rested  their  evidence  on  the  trial.     The  answer 

1  story  on  Sales,  H  420,  421. 

J  Anderson  v.  Case,  28  Wis.,  505, 

S  Austin  7'.  Nickcrson,  21  V.'is  ,  542. 
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admitted  the  warranty,  but  denied  the  fraud.  And  a  large  share  of  the 
evidence  on  both  sides,  admitted  without  objection,  goes  only  to  prove 
or  disprove  the  scienter  of  the  respondent,  the  fraud  of  the  warranty. 
When  the  evidence  had  closed,  the  appellant  appears  for  the  first  time 
to  have  had  recourse  to  his  special  pleader's  dilemma,  and  asked  for 
instructions  of  his  right  to  recover  as  in  an  action  ex  contractu  on  the 
simple  warranty,  without  proof  of  fraud  or  deceit ;  and  excepted  to  the 
charge  of  the  court  below  that  he  could  recover  only  in  his  action  ex 
delicto,  upon  proof  of  the  respondent's  scienter  oi  the  falsehood  of  the 
warranty.  The  appellant  made  no  other  election  of  action,  made  no 
offer,  and  asked  no  leave  to  amend  his  complaint.  He  stood  upon  his 
complaint  ex  delicto,  and  asked  to  recover  on  it  ex  contractu.  The  charge 
of  the  learned  judge  of  the  court  below  followed  the  complaint,  and  we 
can  not  but  hold  that  it  was  right. 

Had  the  appellant,  even  then,  asked  leave  to  amend  his  complaint, 
so  as  turn  his  cause  of  action  ex  delicto  into  one  ex  contractu^  he  might 
have  been  entitled  to  have  his  action  submitted  to  the  jury  in  his  own 
way.^  On  that  question  we  express  no  opinion.  But,  if  he  had  the 
right  to  amend,  in  such  a  case,  he  was  bound  to  exercise  it.*  Had  a  ver- 
dict gone  against  the  respondent  on  -the  instructions  asked,  it  would 
have  convicted  him  on  the  record  of  a  fraud,  when  the  proof  might  have 
established  only  a  breach  of  contract.  And  that,  aside  from  the  ques- 
tion of  his  liability  to  arrest  and  imprisonment  on  execution,  on  which 
we  express  no  opinion,  would  have  been  a  wrong  which  no  court  of  jus- 
tice should  sanction  :  such  a  wrong  as  the  administration  of  the  code, 
in  its  true  spirit  and  significance,  should  render  impossible. 

Had  the  court  below  charged  the  jury  as  the  appellant  requested,  and 
had  the  appellant  thereupon  recovered,  a  question  would  have  arisen, 
whether  his  judgment  could  be  upheld,  which  is  not  now  here,  and  on 
which  we  indicate  no  opinion.' 

But  when  a  plaintiff,  on  trial,  the  question  of  material  variance 
between  the  case  made  in  the  complaint  and  the  case  proved  on  the 
trial  being  raised  before  the  issue  is  given  to  the  jury,  abides  by  his 
complaint,  without  amendment  or  offer  to  amend,  he  cannot  be  per- 
mitted to  reverse  a  judgment  against  him,  on  the  ground  that  the 
court  below  also  abided  by  his  complaint,  and  refused  to  instruct  the 
jury  that  he  might  recover  for  an  essentially  different  cause  of  action. 

By  the  Court.  The  judgment  of  the  court  below  is  affirmed, 

1  See  City  Bank  v.  McClellan,  21  Wia.  1x3;  Harris  n  Wicks,  28  Wis.  198;  Trowbridge  v. 
Barrett.  30  Wis.  661,  and  many  other  cases  In  this  court. 

S  Anderson  v.  Case,  28  Wis.  505. 

8  See  Newton  v.  Allis,  xa  Wis.,  378 ;  Samuels  v.  BlaBchArd,  as  Wis.,  339 ;  Anderson  v.  Case, 
supra. 
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LOCKWOOD  V.  QUACKENBUSH. 
Court  of  Appeals  op  New  York,  December  7,  1880. 

[83  N.   Y,  607.] 

The  stumnons  in  this  action  was  for  relief.  The  complaint  alleged  in 
substance  that  certain  goods,  the  property  of  plaintiff,  were  by  him 
intrusted  to  defendants  as  commission  merchants,  to  be  kept  by  them 
until  instructed  by  plaintiff  to  sell ;  that  they  were  instructed  not  to 
sell  and  to  return  the  goods  to  plaintiff;  that  in  violation  of  these 
instructions  and  without  authority  they  sold  the  goods  and  converted 
them  to  their  own  use,  and  although  a  demand  was  made  by  plaintiff, 
they  neglected  and  refused  to  comply  therewith ;  and  judgment  was 
asked  for  the  value  of  the  goods.  The  case  was  tried  upon  the  theory 
of  an  unwarranted  and  unratified  disposition  of  the  goods  by  defend- 
ants, and  plaintiff's  counsel  asked  the  court  to  direct  a  verdict  for 
him  on  the  ground  that  the  goods  were  sold  and  converted  in  violation 
of  instructions ;  this  was  refused.  The  verdict  was  for  the  defendants. 
Upon  the  appeal,  plaintiff's  counsel  claimed  that  the  court  should  have 
directed  a  verdict  for  plaintiff  for  the  amount  of  money  in  fact  received 
by  defendants  on  the  sale  of  the  goods  as  an  action  ex  contractu.  Held, 
untenable. 

The  court  says :  **  The  pleading^  and  the  whole  course  of  the  trial 
shut  out  the  idea  of  an  action  ex  contractu.  The  very  reason  given  by 
the  plaintiff,  when  he  asked  the  court  to  direct  a  verdict  for  him,  was 
that  the  goods  were  sold  and  converted  in  violation  of  instructions ; 
and  it  is  plain  that  the  action  was  begun,  and  was  prosecuted  through- 
out, on  the  theory  of  an  unwarranted  and  unratified  disposition,  by  the 
defendants,  of  the  property  of  the  plaintiff.  There  have  been  cases  in 
which,  though  some  of  the  averments  of  the  complaint  have  designated 
a  cause  of  action  in  tort,  there  were  other  averments  which  could  be 
taken  as  alleging  a  cause  of  action  on  contract,  and  where,  at  the  trial, 
the  plaintiff  sought,  upon  ample  evidence  to  that  end,  to  rest  his  right 
to  recover  upon  contract  and  breach  thereof,  the  appellate  court  has 
sustained  the  action  as  one  on  contract.^  We  know  of  none  where,  in 
the  pleadings  and  in  the  evidence  and  at  the  trial,  the  plaintiff  has 
insisted  upon  a  cause  of  action  ex  delicto,  he  has  been  allowed  in  the 
appellate  court  to  abandon  that  claim  and  have  a  reversal  of  judgment, 
for  that  he  might,  had  he  sued  on  contract,  have  perchance  recovered. 
We  must  reverse  for  error  in  the  court  below.  Where  it  was  not  error 
to  refuse  a  judgment  on  a  cause  of  action  ex  delicto,  we  cannot  reverse, 
because  if  a  judgment  had  been  asked  ex  contractu,  it  might  properly 
have  been  rendered.  In  such  case  it  is  sufficient  to  say  that  the  plaintifi 
did  not  present  that  alternative  to  the  trial  court ;  and  by  omitting  so 

1  Citing  Conaughty  v.  Nichols,  42  K.  Y.  83. 
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to  do  did  not  give  the  opportuni'ty  to  the  defendant  of  making  any 
defence  he  might  perhaps  have,  to  an  action  based  upon  contract. " 

L.  L.  Bundy,  for  appellant. 

/.  H,  Clute,  for  respondents. 

FoLGER,  Ch.  J.,  reads  for  affirmance. 

All  concur.*  Judgment  affirmed. 


STEVENS  V.  THE  MAYOR,  ALDERMEN,  AND  COMMONALTY 

OF  THE   CITY  OF  NEW  YORK. 

Court  of  Appeals  of  New  York,  March,  i88i. 

[84  N.    Y.  296.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court  of 
the  city  of  New  York,  affirming  a  judgment  in  favor  of  defendant,  en- 
tered upon  the  report  of  a  referee. 

This  action  was  originally  brought  by  Russell  D.  Miner ;  he  having 
died  during  its  pendency,  the  present  plaintiff,  as  administratrix  with 
the  will  annexed,  was  substituted. 

The  complaint  alleges  in  substance  that  prior  to  July,  1866,  plaintiff 
was  the  owner  of  certain  premises  in  the  city  of  New  York  ;  that  these 
premises  formed  part  of  a  street  which  had  been  closed,  a  new  street. 
Seventy-eighth  St.,  being  opened,  so  that  the  premises  were  relieved 
from  the  public  easement ;  that  plaintiff  was  ignorant  of  these  facts. 
The  complaint  then  proceeds  as  follows : — 

That,  in  May,  1866,  the  defendants  offered  for  sale  at  public  auction  certain 
lands  adjoining  the  said  old  street,  and  included  in  such  sale  the  premises  before 
described,  and  that  one  or  more  of  the  purchasers  declined  to  take  title,  on  the 
ground  that  the  plaintiff,  and  not  the  defendants,  was  the  owner  of  such  prem- 
ises ;  and  that  defendants  thereupon  employed  an  agent  to  obtain  for  them  the 
plaintiff's  title,  of  all  which  plaintiff  was  ignorant  until  May,  1869. 

That  in  July,  1866,  the  defendants  applied  to  the  plaintiff  for  a  release  and 
conveyance  of  his  title,  and  at  the  time  of  such  application,  fraudulently,  and 
with  intent  to  deceive  the  plaintiff,  kept  concealed  from  him  the  fact  of  the 
opening  of  Seventy-eighth  street,  and  also  the  closing  of  the  old  street ;  and 
further,  falsely  informed  the  plaintiff  that  he  had  some  slight  claim  to  the  said 
portion  of  said  street,  but  that  it  was  a  mere  equitable  claim,  and  of  no  value, 
and  asked  him  to  execute  a  release  or  deed  thereof.  And  that  the  plaintiff,  mis- 
led, deceived,  and  induced  by  such  fraudulent  concealment  and  such  false  and 
fraudulent  statements  and  misrepresentations,  which  he  believed  to  be  true,  and 
relied  upon,  executed  and  delivered  such  release  without  any  consideration. 
And  that  the  defendants  then  and  there  presented  and  left  with  him  $25  for  his 
trouble,  in  spite  of  his  remonstrance  that  it  was  no  trouble  at  all. 

That  at  the  time  of  executing  such  release,  the  premises  were  worth  $200,000. 

Judgment  was  asked  for  this  amount. 

1  Only  so  much  of  the  opinion  is  ffiven  as  refers  to  the  one  point. 
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Defendants  answered  denying  the  allegation  of  ownership  in  the 
plaintiff,  and  all  the  allegations  of  fraud  and  concealment.  The  referee 
found  the  execution  and  delivery  of  the  deed  by  Miner,  but  found  also 
that  it  was  executed  ' '  without  any  false  representations  of  any  kind 
being  made  by  defeiidants,  or  any  of  their  agents,  to  said  Miner,  and 
without  any  fraud  or  deceit  or  fraudulent  intent,  concealment  or  pro- 
curement of  any  kind,"  and  thereupon  directed  judgment  dismissing 
the  complaint.    Judgment  was  entered  accordingly. 

Further  facts  appear  in  the  opinion. 

T,  M.  Tyng,  for  appellant.  Assuming  that  the  action  is  an  equitable 
action,  and  that  the  facts  and  circumstances  proved  by  the  plaintiff  and 
found  by  the  referee  at  his  request  constitute  fraud  cognizable  in  a 
court  of  equity,  plaintiff  was  entitled  to  a  judgment  fastening  a  trust 
upon  the  proceeds  realized  by  the  defendant  upon  the  sale  of  the  land, 
-and  requiring  defendant  to  account  for  the  same. 

Francis  Lynde  Stetson,  for  respondent. 

Danforth,  J. — The  names  of  actions  no  longer  exist,  but  we  retain 
in  fact  the  action  at  law  and  the  suit  in  equity.  The  pleader  need  not 
declare  that  his  complaint  is  in  either;  it  is  only  necessary  that  it 
should  contain  facts  constituting  a  cause  of  action,  and  if  these  facts 
are  such  as  at  the  common  law  his  client  would  have  been  entitled  to 
judgment,  he  will  under  the  code  obtain  it.  If  on  the  other  hand  they 
establish  a  title  to  some  equitable  interposition  or  aid  from  the  court, 
it  will  be  g^ven  by  judgment  in  the  same  manner  as  it  would  formerly 
have  been  granted  by  decree.  So  the  complaint  may  be  framed  with  a 
double  aspect ;  *  but  in  every  case  the  judgment  sought  must  be  war. 
ranted  by  the  facts  stated.  For  as  was  said  in  Dohson  v.  Pearce,  12 
N.  Y.  156,  '*the  question  is,  ought  the  plaintiff  to  recover,"  or  as  in 
Craty  v,  Goodman,  12  N.  Y.  266,  **  whether  according  to  the  whole  law 
of  the  land  applicable  to  the  case  the  plaintiff  makes  out  the  right 
which  he  seeks  to  establish  ?"  It  is  only  when  he  fails  in  doing  this 
that  he  can  be  treated  as  one  making  a  false  clamor. 

But,  notwithstanding  the  liberality  of  the  law  which  permits  this 
construction,  the  plaintiff  can  have  no  relief  that  is  not  *' consistent 
with  the  case  made  by  his  complaint  and  embraced  within  the  issue. "  ^ 
He  must,  therefore,  establish  his  allegations '  and  if  they  warrant  legal 
relief  only,  he  cannot  have  equitable  relief  upon  the  evidence.  He 
must  bring  his  case  within  the  allegations  as  well  as  within  the  proof.* 
And  notwithstanding  the  very  learned  and  extended  arguments  advanced 
upon  this  appeal,  we  think  the  case  must  be  decided  upon  the  applica- 
tion of  these  rules.     First,  it  is  quite  evident  that  the  plaintifif  at  the 

1  Wheelock  v.  I<ee,  74  N.  Y.,  500 ;  Hal«  v.  Omaha  Nat.  Bank,  49  id.  626 ;  Bradley  v.  Aldrich, 
40  id.  512 ;  Stcmbcrger  v.  McGovem,  56  id.  12 :  Margraf  v.  Muir,  57  id.  159. 

t  Code,  g  275. 

S  Salter  v.  Ham,  31  N.  Y.  321  ;  Bradley  i'.  Aldrich,  40  id.  504  ;  Heywood  v.  Buffalo,  14  id.  504. 

4  Bradley  v.  Aldrich,  40  N.  Y.  504 ;  Arnold  v.  Angell,  62  N.  Y.  508 ;  People*s  Bank  v. 
Mitchell,  73  N.  Y.  415. 
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outset,  and  before  commencing  his  action,  conceived  himself  entitled  to 
damages  and  nothing  else.  For  in  compliance  with  the  statute  in  that 
respect  he  gave  notice  of  his  claim  to  the  comptroller  and  demanded 
**paym,eiit  of  the  sum  of  $200,000  as  damages  for  the  fraudulent  obtain- 
ing and  using  of  the  deed  or  release, "  mentioned  in  the  complaint. 
This  being  refused  and  action  commenced,  the  allegations  in  the  com- 
plaint are  to  the  same  eflfect.  They  describe  the  property  conveyed  by 
the  deed  and,  characterizing  the  application  for  it  as  fraudulent,  declare 
that  at  that  time  the  defendant  was  informed  the  property  belonged  to 
Miner ;  that  he  was  ignorant  thereof ;  and  that  the  defendant  fraudu- 
lently and  with  intent  to  deceive  and  defraud  the  plaintiff  out  of  his 
aforesaid  property  fraudulently  kept  concealed  from  the  plaintiff  *'the 
fact  of  the  opening  of  Seventy-eighth  street,  and  also  the  fact  of  the 
closing  of  a  certain  other  street  (both  material  to  his  title) ;  that  at 
the  same  time  it  falsely  informed  and  represented  to  him  that  he  had 
some  slight  claim  to  the  said  portion  of  said  street,  but  that  it  was  a 
mere  equitable  claim  and  of  no  value ;  that  misled,  deceived,  and  induced 
by  such  fraudulent  concealment,  and  such  false  and  fraudulent  state- 
ments and  misrepresentations  as  to  the  said  property,  his  interest  therein 
and  the  value  thereof,  and  believing  the  same  to  be  true  and  relying 
thereon,  and  without  consideration,  he  executed  and  delivered  to  the 
defendant  the  said  deed  or  release ;  that  his  interest  so  conveyed  was 
worth  $200,000,  and  for  that  sum  judgment  is  demanded. 

If  these  allegations  were  admitted  to  be  true,  or  the  defendant  failed 
to  answer,  the  plaintiff  would  be  entitled  to  recover,  and  the  only  pro- 
ceeding consequent  on  such  admission  would  be  an  assessment  of  dam- 
ages. But  so  far  from  that,  the  defendant  answered  and  by  denial  took 
issue  upon  the  averments.  For  the  trial  of  the  issue  so  formed  a  jury 
was  the  appropriate  tribunal,  and  we  find  that  it  was  resorted  to.'  Ex- 
cept by  consent  of  both  parties  it  must  have  been  again  sought ;  but 
such  consent  was  given  and  we  have  now  before  us  the  proceedings 
upon  a  trial  before  a  referee.  His  decision  is  to  be  treated  like  the  ver- 
dict of  a  jury,  and  upon  every  issue  he  has  found  in  favor  of  the  defend- 
ant. He  finds  there  was  no  fraud  practiced,  no  fraudulent  contrivance 
or  concealment,  no  fraudulent  intent  on  the  part  of  the  defendant  or  its 
agents.     Besides  this,  actual  good  faith  is  established. 

The  whole  assumed  cause  of  action  is,  therefore,  taken  away.'  Indeed 
it  is  shown  to  have  had  no  existence.  The  General  Term,  by  whom 
the  evidence  is  weighed  and  examined,  have  approved  the  findings  of 
the  referee,  and  the  judgment  directed  by  him  has  been  af&rmed.  These 
findings,  having  been  made  upon  conflicting  evidence  or  evidence  alto- 
gether in  favor  of  the  defendant,  are  conclusive  upon  this  court.' 

1 5  J.  &  s.  171. 

S  Miller  v.  Barber,  66  N.  Y.  558 ;  Arnold  v.  Angell,  62  N.  Y.  508 ;  I«ong  v.  V/arren,  68  N.  Y. 
426 ;  Thorn aa  v.  Beebe,  25  N.  Y.  244. 

8  Quincy  v.  White,  63  N.  Y.  370 ;  I«eonard  v.  N.  Y.,  etc.,  Tel.  Co.,  41  N.  Y.  544,  568 ;  Stilwell 
V.  Mutual  Life  Ina.  Co.,  72  N.  Y.  385. 
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Nor  do  we  find  that  any  error  was  committed  by  the  referee  in  refus- 
ing additional  findings  at  the  request  of  the  plaintifif.  The  questions 
presented  were  either  included  in  the  findings  already  made,  or  de- 
pended upon  inferences  to  be  drawn  from  evidence  not  conclusive,  and 
in  neither  case  can  those  exceptions  be  sustained.^  Notwithstanding 
this  brief  statement  of  our  conclusion,  we  have  been  compelled,  in  ar- 
riving at  it,  to  examine  the  entire  evidence  and  the  elaborate  and  inter- 
esting briefs  of  counsel ;  and  in  view  of  the  appellant's  position,  that 
the  case  presented  matters  of  equitable  cognizance,  it  may  be  not  im- 
proper to  state  that  it  seems  to  us  far  from  clear  that  the  circumstances 
are  such  as  to  require  the  strictness  of  the  common  law  to  be  abated,  or 
that  upon  pleadings,  however  framed,  the  plaintifif  could  recover.  There 
was  actual  possession  of  the  land  by  other  parties  and,  as  it  now  seems, 
equities  afifecting  the  conscience  of  the  intestate,  if  they  did  not  the 
title,  and  these  circumstances  may  have  led  to  that  prompt  and  almost 
eager  compliance  with  the  defendant's  application,  which  is  now  relied 
upon  as  the  result  of  fraud  or  imbecility.  But  without  regard  to  such 
considerations  and  upon  the  ground  before  stated,  we  think  that  the 
appeal  is  not  sustained,  and  that  the  judgment  should  be  afi&rmed. 

All  concur.  Judgment  affirmed. 


TRUSTEES  OF  KII.BOURN  LODGE  v.  KILBOURN  AND  OTHERS. 
Supreme  Court  op  Wisconsin,  September,  1889. 

[74   Wis,  452.] 

Appeal  from  the  Superior  Court  of  Milwaukee  County. 

The  case  is  sufi&ciently  stated  in  the  opinon. 

Samuel  Howard  and  Eugene  S,  Elliott^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  E,  Mariner  and  F.  M, 
Hoyt,  and  oral  argument  by  Mr,  Hqyt. 

Tavi*or,  J. — ^The  appellant  commenced  an  action  against  the  respond- 
ents and  Prank  M.  Ho3rt  and  Le  Grand  Kniffen  in  the  superior  court  of 
Milwaukee  county,  and  in  such  action  filed  a  complaint  against  all  the 
defendants,  demanding  equitable  relief  against  all  of  them.  To  this 
complaint  Frank  M.  Hoyt  answered.  Knififen  does  not  appear  to  have 
answered  or  demurred.  The  other  defendants,  the  Kilboums,  Thorn- 
dike,  McCallum,  and  Vizay,  demurred  to  the  complaint,  alleging  as 
ground  of  demurrer  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  as  to  them.  Upon  the  hearing  of  this 
demurrer  the  court  below  sustained  the  demurrer,  and  from  the  order 
sustaining  such  demurrer  plaintifif  appeals  to  this  court. 

1  Andrews  v.  Raymond,  58  N.  Y.  676. 
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The  ground  upon  which  the  demurrer  was  sustained  is  that,  upon  all 
the  facts  stated  in  the  complaint,  the  plaintiff  is  not  entitled  to  any 
equitable  relief  against  them.  Under  the  decisions  of  this  court  the 
demurrer  was  properly  sustained,  although  the  facts  stated  may  be 
sufficient  to  constitute  a  cause  of  action  at  law  against  them.  This 
court  has  frequently  decided  that  a  demurrer  to  a  complaint  which  is 
clearly  intended  by  the  pleader  as  a  complaint  in  equity,  because  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  will  be  sus- 
tained if  the  facts  do  not  constitute  a  cause  of  action  in  equity,  and 
such  demurrer  will  not  be  overruled  on  the  ground  that  such  complaint 
states  a  cause  of  action  at  law.*  The  effect  of  these  decisions  is  that 
upon  such  a  demurrer  the  defendant  may  avail  himself  of  the  objection 
to  the  complaint  that,  upon  the  facts  stated,  the  plaintiff  has  an  ade- 
quate remedy  at  law  and  for  that  reason  his  complaint  is  bad  as  a  com- 
plaint in  equity. 

Upon  the  hearing  of  the  appeal  in  this  case,  the  learned  counsel  for 
the  appellant  argued  at  length  and  with  great  ability  the  question 
whether  the  plaintiff  had  shown  by  its  complaint  that  it  had  title  to  the 
real  estate  in  question.  This  question,  however,  the  learned  attorney 
for  the  respondents  declined  to  argue,  and  relied  solely  on  the  ground 
taken  by  them  in  the  court  below,  viz.,  that  upon  the  facts  stated  in  the 
complaint  it  clearly  appears  that  the  plaintiff  has  an  adequate  remedy 
at  law.  This  is,  therefore,  the  only  question  we  are  at  liberty  to  deter- 
mine upon  this  appeal. 

After  a  careful  reading  of  the  complaint,  which  sets  forth  at  length 
the  alleged  title  of  the  plaintiff,  and  which,  for  the  purpose  of  this  deci- 
sion, may  be  admitted  to  show  a  good  title  in  the  plaintiff  and  a  right 
to  the  possession  of  the  real  estate  in  question,  we  are  constrained  to 
agree  with  the  court  below  that  the  plaintiff  has  an  adequate  remedy 
at  law.  The  allegations  of  the  complaint,  upon  the  theory  that 
the  plaintiff  acquired  title  to  the  real  estate  in  question  at  the  time 
stated  in  said  complaint,  show  that  immediately  after  that  date, 
and  before  the  plaintiff  had  taken  any  ac^.ual  possession  of  such 
real  estate,  the  defendants  the  Kilboums  claimed  the  title  and  the 
right  of  possession  adversely  to  the  plaintiff,  and  by  their  tenants  took 
the  actual  possession  of  the  premises,  and  held  such  possession  in 
hostility  to  the  claim  of  the  plaintiff  at  the  time  of  the  commencement 
of  this  action.  This  state  of  facts  shows  clearly  that  an  action  of  eject- 
ment would  be  an  adequate  remedy  for  the  plaintiff.  In  such  action 
the  title  of  the  plaintiff  would  be  adjudicated  as  well  as  the  right  of 
possession  of  the  defendants.  If,  in  such  action,  it  should  be  held  that 
the  plaintiff  had  no  title,  that  would  end  the  controversy  ;  on  the  other 
hand,  if  the  plaintiff's  title  should  be  established,  that  would  end  the 

1  Kewaunee  Co.  v.  Decker,  30  Wia.  624 ;  Tewksbury  v.  Schulenberg,  41  Wis.  ^  ;  Denner 
V.  C,  M.  &  St.  P.  R.  Co.  57  Wis.  218;  Pierce  v.  Carey,  37  Wis.  234;  Gormely  v.  Gymnastic 
Asso.  55  Wis.  350. 
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controversy,  because  in  such  action  the  plaintiff  would  recover  of  the 
tenants  and  their  landlords,  the  Kilboums,  rent  for  the  use  of  the 
premises  as  well  as  damages  if  any  injury  or  waste  to  the  premises  had 
been  committed  by  the  defendants.  There  seems  to  us  an  entire  absence 
of  any  sufficient  reason  for  invoking  the  aid  of  a  court  of  equity  to 
settle  the  rights  of  the  parties  to  this  action.  It  seems  very  clear  to 
us  that  a  court  of  equity  would  have  no  power  to  compel  the  tenants 
of  Kilboum  to  attorn  to  and  become  the  tenants  of  the  plaintiff,  against 
their  consent.  In  a  contest  between  the  plaintiff  and  the  tenants  the 
court  can  only  determine  whether  the  tenants  or  the  plaintiff  has  the 
title  or  right  to  the  possession,  but  it  cannot  force  the  tenants  of  the 
claimant,  Kilboum,  to  become  the  tenants  of  the  plaintiff.  The  com- 
plaint charges  no  fraud  \on  the  part  of  the  Kilboums  or  on  the  part  of 
their  tenants.  It  simply  charges  that  the  Kilboums  have  no  title  to 
the  premises  or  to  the  rents  arising  out  of  the  same,  except  what  is 
secured  to  them  by  the  lease  which  it  sets  up  as  the  plaintiff  *s  title. 
The  other  allegations  of  the  complaint  show  that  the  Kilboums  deny 
this  alleged  fact,  and  claim  to  have  an  interest  in  the  premises  hostile 
to  the  title  of  the  plaintiff.  They  assert  a  legal  title  hostile  to  the 
plaintiff's  title,  and,  being  in  the  actual  possession,  the  proper  way  to 
determine  the  rights  of  the  parties  is  by  an  action  of  ejectment. 

The  fact  that  the  complaint  shows  a  cause  of  action  in  equity  against 
the  defendant  Ho5rt  does  not  help  the  plaintiff  as  against  the  demurring 
defendants.  Hoyt  does  not  question  the  sufficiency  of  the  complaint, 
and  has  answered  the  same. 

By  the  Court. — ^The  order  of  the  superior  court  is  affirmed,  and  the 
cause  is  remanded  to  the  superior  court  of  Milwaukee  county  for  further 
proceedings  according  to  law.* 

1  In  GuUickson  v.  Madsen  (1894),  87  Wis.  19,  23,  the  court  reaffirms  the  doctrine  of  this 
case,  OS  *'  so  often  held  that  reference  to  a  few  only  of  the  later  cases  is  ptermissible,"  cit- 
ing Denner  v.  C.  M.  &  St.  P.  R.  R.  Co.,  57  Wis.  218;  Trustees  v.  Kilboum,  74  Wis.  452 ;  Avery 
V,  Ryan,  74  Wis.  599 ;  Stein  v.  Benedict,  83  Wis.  603. 

Note  the  form  of  the  doctrine  in  Graham  v.  The  Chicago  Ry.  Co.  (18S1),  53  Wis.  473,  481 : 
"  This  court  has  decided  that  the  whole  complaint  must  be  considered  for  the  purpose  of 
determining  what  cause  of  action  is  stated  or  intended  to  be  stated ;  and,  when  it  is  ascer- 
tained what  cause  of  action  the  pleader  intended  to  set  out  in  his  complaint,  the  sufficiency 
of  the  facts  stated  to  sustain  such  cause  of  action  must  be  determined  by  the  court,  upon  a 
demurrer  to  the  complaint  on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
£  cause  of  action ;  and  the  complaint  must  be  held  bad  if  the  facts  stated  are  insufficient  to 
constitute  the  cause  of  action  intended  to  be  stated,  notwithstanding  they  may  be  sufficient 
Reconstitute  some  other  cause  of  action.  (Sup'rs.  of  Kewaunee  County  v.  Decker,  30  Wis. 
624.)  Under  this  rule,  this  court  held,  on  the  former  appeal  in  this  case,  that,  as  the  orig- 
inal complaint  was  in  tort,  and  as  the  second  amended  complaint  stated  facts  sufficient  it 
themselves  to  constitute  an  action  for  a  tort,  they  would  presume  that  the  pleader  intended  to 
go  upon  the  tort  as  his  ground  of  action,  and  not  up>on  the  implied  assumpsit.  To  hold  that 
the  amended  complaint  was  intended  to  be  an  action  of  tort,  would  be  consistent  with  the 
original  cause  of  action  stated,  and  would  be  a  permissible  amendment.  To  hold  otherwise 
would  be  inconsistent  with  the  original,  and  not  permissible." 

And  compare  "The  Theory  of  the  Action,"  as  developed  by  the  Indiana  decisions,  note 
to  Bingham,  Admr.,  v.  S^age  (1890),  123  Ind.  281,  infra. 

Bnt  see  Meyer  v.  Garthwaite  (1896),  92  Wis.  571,  572  :  "  The  objection  to  the  jurisdiction  of 
a  court  of  equity  on  the  ground  that  the  plaintiff  has  an  adequate  remedy  at  law  must  be 
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BINGHAM,  ADMINISTRATOR,  v.  STAGE. 
Supreme  Court  op  Judicature  op  Indiana,  February  25,  1890. 

[123  Ind,  281.] 

Berkshire,  J. — This  is  an  action  upon  two  promissory  notes  and  to 
foreclose  a  mortgage.  The  complaint,  in  substance,  is  that  on  the  28th 
day  of  June,  1858,  one  William  Donot  executed  to  the  decedent,  Joseph 
Donot,  the  mortgage  sued  upon,  to  secure  the  payment  of  a  number  of 
promissory  notes  executed  by  the  said  William  to  the  said  Joseph,  and 
among  others  the  two  notes  in  suit ;  that  on  the  ist  day  of  October, 
1880,  the  said  Joseph  died,  still  being  the  holder  and  owner  of  said 
notes  and  mortgage;  that  on  the  12th  day  of  March,  1867,  the  said 
William  sold  and  conveyed  the  said  real  estate  to  the  appellee,  who,  as 
a  part  of  the  purchase  money,  assumed  and  agreed  to  pay  the  said 
notes  ;  that  after  the  death  of  the  said  Joseph  the  appellee  wrongfully 
obtained  possession  of  the  said  notes  and  mortgage,  and  mutilated  the 
same  by  tearing  off  the  name  of  the  payor ;  that  said  notes  are  still  due 
to  the  estate  of  the  decedent,  and  wholly  unpaid. 

After  filing  a  demurrer  to  the  complaint,  which  was  overruled,  the 
appellee  filed  an  answer  in  three  paragraphs.  The  first  paragraph  is  a 
general  denial ;  the  second,  a  plea  of  payment ;  and  the  third  may  be 
termed  a  special  plea  of  payment.  It  is,  in  substance,  as  follows :  That 
on  the  I  St  day  of  October,  1880,  the  said  Joseph  Donot,  the  payee  of 
said  notes  and  mortgage,  died,  leaving  a  widow,  Maria  Donot,  and  sev- 
eral children ;  that  at  the  time  of  his  death,  he  left  property,  real  and 
personal,  worth  less  than  $500,  the  amount  allowed  by  law  to  his 
widow ;  that  she  paid  his  funeral  expenses  and  the  expense  of  his  last 
sickness ;  that  just  before  his  death,  the  said  decedent  not  being  in- 
debted to  any  one,  gave  the  notes  in  suit  to  his  said  wife  for  her  sup- 
port ;  that  after  the  death  of  the  said  Joseph,  and  when  the  first  one  of 
said  notes  became  due,  the  said  widow,  having  them  and  the  said  mort^ 
gage  in  her  possession,  asked  the  appellee  to  pay  both  of  said  notes, 
and  he,  acting  in  good  faith,  and  believing  that  she  was  the  owner  of 
the  same,  and  entitled  to  receive  payment,  paid  the  amount  due  thereon 
to  the  said  widow,  and  she  surrendered  the  same  to  the  appellee,  and 
she  at  the  same  time  executed  a  release  of  said  mortgage. 

taken,  in  the  first  instance,  by  answer  or  demurrer  on  that  ground,  or  it  is  waived.  It  can. 
not  be  raised  afterwards  by  a  demurrer  ore  tenus  on  the  trial.  Tenney  v.  State  Bank,  20 
Wis.  152,  164 ;  Sherry  v.  Smith,  72  Wis.  339 ;  Sweetser  v.  Silber,  87  Wis.  102.  The  only  ques. 
tion  which  could  properly  be  raised  by  the  demurrer  ore  tenus  is.  Does  the  complaint  state 
a  cause  of  action  in  equity?    Sherry  v.  Smith,  supra.'*    Per  Newman,  J. 

In  the  case  last  cited,  it  was  held  that  if,  in  matters  of  equitable  cognizance,  a  possible 
objection  that  the  plaintiff  has  an  adequate  remedy  at  law  is  not  taken  by  demurrer  or 
answer,  it  ceases  to  be  available  and  the  court,  in  such  case,  "will  adjudge  on  the  merits  of 
the  action,  without  regard  to  the  fact  that  there  is  also  an  adequate  remedy  at  law."  Per 
I^yon,  J.,  in  Sherry  v.  Smith  (1888),  72  Wis.  339,  34a. 
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.  'to  the  third  paragraph  of  answer  the  appellant  filed  a  demurrer, 
which  was  overruled  by  the  court,  and  he  saved  an  exception.  .  .  . 

In  our  opinion,  the  third  parag^ph  of  the  answer  is  bad.  An  answer, 
like  a  complaint,  must  proceed  upon  some  single  definite  theory,  which 
must  be  determined  from  the  general  character  and  scope  of  the  pleading.^ 

When  it  appears  by  the  prayer  and  whole  tenor  of  a  pleading  that  it 
was  formed  on  a  definite  theory,  and  it  is  insufficient  on  that  theory,  it 
will  be  held  bad  on  demurrer,  though  the  facts  averred  may  be  suffi- 
cient on  a  different  theory." 

Isolated  and  detached  allegations  in  a  pleading  which  are  not  essen- 
tial to  support  its  main  theory  should  be  disregarded.' 

**  The  object  of  pleading  is  to  present,  in  a  distinct  and  definite  form, 
questions  of  fact  for  trial,  and  this  object  cannot  be  accomplished  un- 
less parties  are  required  to  state  positively  the  facts  upon  which  they 
rely,  and  in  accordance  with  a  distinct,  definite,  and  controlling  theory. 
If  ambiguous  pleadings  are  tolerated,  no  issue  can  be  framed  which  will 
present  in  an  intelligible  form  questions  for  trial,  and  perplexity  and 
confusion  will  necessarily  result."  *  And  further  on  in  the  opinion  it 
is  said :  * '  Of  course,  causes  of  action  may  be  stated  in  different  para- 
graphs, but  in  such  cases  each  parag^ph  must  be  complete  in  itself. '  *  * 

It  is  true,  as  we  have  seen,  that  the  said  third  paragraph  of  answer 
alleges  that  when  the  decedent  died  his  estate  was  not  worth  $500,  the 
amount  allowed  to  the  widow,  and  that  she  had  paid  his  funeral  ex- 
penses and  the  expenses  of  his  last  sickness.  Had  these  facts  been 
pleaded  in  an  answer,  the  scope  and  theory  of  which  would  have  been 
that  the  estate  of  the  decedent  being  worth  less  than  $500,  and  the 
widow  having  paid  all  claims  to  which  the  estate  would  be  subject  in 
her  hands,  she  was  entitled  to  the  whole  estate,  and,  therefore,  entitled 
to  the  said  promissory  notes,  and  to  receive  payment  thereof,  we  would 
have  a  different  question  before  us.  But  we  must  regard  the  theory  of 
the  answer  to  be,  that  the  notes  belonged  to  the  widow  because  of  the 
fact  that  her  husband  had  in  his  lifetime  passed  the  ownership  thereof 
to  her  by  a  gift  inter  vivos. 

The  facts  relating  to  the  gift  seem  to  us  to  be  the  overshadowing 
facts  pleaded  in  the  answer,  and  what  is  alleged  with  reference  to  the 
amount  and  value  of  the  estate,  etc.,  we  regard  as  isolated  and  detached 
allegations,  which  are  not  essential  to  the  scope  and  theory  of  the  answer. 

We  do  not  think  that  this  paragraph  of  answer  alleges  such  facts  as 
constitute  a  gift  inter  vivos. 

The  facts  alleged. do  not  show  a  delivery  of  the  notes  by  the  decedent, 
the  donor,  to  his  wife,  the  donee. 

1  Citing  First  Nat'l  Bank,  etc.,  v.  Root,  107  Ind.  224. 

S  Citing  Cottrell  v,  Aetna  I«ife  Ins.  Co.,  97  Ind.  31  x. 

S  Citing  Cottrell  v,  Aetna  I«ife  Ins.  Co.,  97  Ind.  311. 

4  Western  Union  Tel.  Co.  v.  Reed,  96  Ind.  195. 

«  See  Peters  v.  Guthrie,  119  Ind.  44 ;  Wagner  v.  Winter,  122  Ind.  57. 
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So  far  as  we  can  ascertain  from  the  answer  there  was  no  delivery  or 
surrender  of  the  possession  of  the  notes  by  the  donor  to  the  donee.  All 
that  is  alleged  may  be  true,  and  the  testator  have  continued  in  posses- 
sion of  the  notes,  and  to  exercise  dominion  over  them  to  the  day  of  his 
death.     This  being  true,  there  was  no  valid  gift.  .  .* 

Because  of  the  error  of  the  court  in  overruling  the  demurrer  to  the 
third  paragraph  of  answer,  the  judgment  must  be  reversed.* 

1  Citing  Smith  v.  Dorsey,  38  Ind.  451,  and  Smith  v.  Ferguson,  90  Ind.  239. 
S  Cnly  ao  much  of  the  opinion  is  given  as  refers  to  the  one  point. 

NOTE  ON  TBB  THBORY  OF   THB  ACTXOIC. 

Common  law  pleading  was  characteristically  a  pleading  according  to  the  plaintiff's  the- 
ory of  the  legal  relation  subsisting  between  himself  and  the  defendant.  It  has  become  a 
favorite  doctrine  with  the  Indiana  courts,  and  has  some  countenance  in  other  courts,  that  in 
code  pleading  "  a  complaint  must  proceed  upon  some  definite  theory,  and  on  that  theory 
the  plaintiff  must  succeed,  or  not  succeed  at  all."  Mescall  v.  Tully  (1883),  91  Ind.  96,  99. 
Among  other  cases  inculcating  this  form  of  doctrine,  under  more'or  less  varying  conditions, 
are:— Judy  v.  Gilbert  (1881),  77  Ind.  96,  100  :  "A  complainant  cannot  base  his  complaint  upon 
one  definite  theory  and  then  claim  a  right  to  relief  up>on  another,*'  citing  Lockwood  v, 
Qnackenbush,  83  N.  Y.  607.  Western  Union  Tel.  Co.  v.  Young  (18S3),  93  Ind.  118,  119  :  **  A 
pleading  is  to  be  judged  from  its  general  tenor  and  scope  and  not  from  detached  or  isolated 
allegations.  Where,  as  here,  the  controlling  theory  upon  which  the  pleading  proceeds,  is 
that  there  is  a  contract  absolving  from  liability,  it  must  be  good  on  that  theory  or  it  will  not 
be  good  at  all."  Western  Union  Tel.  Co.  v.  Reed  (1S84),  96  Ind.  195,  198,  giving  reasons  for 
the  rule  and  citing  a  number  of  cases.  Cottrell  v.  Aetna  I^ife  Ins.  Co.  (1884),  97  Ind.  311,  313. 
Chicago  Ry.  v.  Bills  (1885),  fo4  Ind.,  13,  16.  Wadkins  v.  Hill  (1886),  106  Ind.  543,  544 :  "It  is 
settled  law  that  a  pleading  must  be  good  on  the  theory  on  which  it  assumes  to  be  con- 
structed or  it  will  fall  before  a  demurrer.**  First  National  Bank  v.  Root  (1886),  107  Ind.  324, 
228.  Sherwood,  Admr.  v.  City  of  I^afayette  (1886),  109  Ind.  411,  423.  Green  v.  Groves  (1886), 
109  Ind.  519, 522.  Palmer  v.  Chicago  Ry.  (1887),  112  Ind.  250,  262.  Gregory,  Admr.  v.  C.  C.  C. 
&  I.  Railroad  (1887),  112  Ind.  385,  387 :  **  As  was  in  effect  said  in  I/>uisville  Railway  Co.  v. 
Bryan,  107  Ind.  51.  there  is  a  clear  distinction  between  cases  which  count  upon  negligence  as 
a  ground  of  action  and  those  which  are  founded  upon  facts  of  aggressive  wrong  or  wilful- 
ness, and  a  pleading  should  not  be  tolerated  which  proceeds  upon  the  idea  that  it  may  be 
good  either  for  a  wilful  injury  or  as  a  complaint  for  an  injury  occasioned  by  negligence.  It 
should  proceed  upon  one  theory  or  the  other,  and  is  to  be  judged  from  its  general  tenor 
and  scope.'*  I^ane  v.  Schlemmer  (1887),  114  Ind.  296,  398.  Stults  v.  Brown  (1887),  112  Ind. 
37o»  373-  Armacost  v.  I^indley  (1888),  116  Ind.  295,  297  :  "It  has  often  been  decided  that  eveiy 
pleading  must  proceed  upon  some  single,  definite  theory,  and  that  a  party  must  stand  or 
fall  upon  the  theory  of  his  case  as  he  presents  it  in  his  pleading.  A  recovery  will  be  upheld 
only  when  the  evidence  and  the  facts  found  support  the  case  made  by  the  complaint.  '*  Feder 
V.  Field  (1888),  117  Ind. 386, 391 :  "The  law  is  well  settled  that  a  complaint  must  proceed  upon 
a  definite  theory,  that  the  cause  must  be  tried  on  the  theory  constructed  by  the  pleadings, 
and  such  a  judgment  as  the  theory  selected  warrants  must  be  rendered  and  no  other  or  dif- 
ferent one."  Hays  V.  Montgomery  (1888),  118  Ind.  91,  93.  Pearson  v.  Pearson  (1890),  125 
Ind.  341,  344.  Horn  v.  Indianapolis  Bank  (1890),  125  Ind.  381,  385.  Racer  v.  The  State  (1891), 
X31  Ind.  393, 402 :  "  It  is  well  settled  that  a  pleading  must  proceed  upon  some  definite  theory.  It 
is  clear  that  an  intelligent  issue  could  never  be  formed  if  there  were  no  such  rule,  and  hence 
the  courts  have  adhered  to  the  rule  with  strictness."  Jackson  v.  I^anders  (1893),  134  Ind. 
520,  534.  Copeland  v.  Summers  (1894),  138  Ind.  219,  226 :  "  Every  pleading  must  proceed  upon 
some  single,  definite  theory,  and  if  bad  upon  the  theory  upon  which  it  proceeds  it  cannot  be 
sustained  upon  some  other  theory."  TheCarmel  Natural  Gas  Co.  v.  Small  (1897),  150  Ind. 
437,  431 :  "  It  is  settled  law  that  a  complaint  must  be  good  on  the  theory  on  which  it  pro. 
ceeds  or  it  will  not  be  good  at  all,  even  though  it  states  facts  enough  to  be  good  on  some 
other  theory.'* 

As  to  what  constitutes  the  theory  of  one  form  of  civil  action,  under  this  doctrine,  see  Mon- 
nett  V.  Turpie  (1892),  133  Ind.  424,  given  in  the  text ;  and  compare  Platter  v.  City  of  Seymour 
(1882),  86  Ind.  323,  336  ;  Moorman  v.  Wood  (1888),  117  Ind.  144,  147  ;  Chicago  Railway  v.  Bur- 
ger (1890),  124  Ind.  375,  376  ;  Comegys  v.  Bmerick  (1892),  134  Ind.  148,  152 ;  Balue  v.  Taylor 
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MONNETT  V,  TURPIB 
SupRBME  Court  of  Judicature  of  Indiana,  November  3,  1892. 

[133  /nd.  424.] 

From  the  Carroll  Circuit  Court. 

£,  /*  Hammond,  M,  F,  ChilcoU,  IV,  B,  Austin,  for  appellants. 

L.  Walker  and  W,  B»  McClintic,  for  appellees. 

Mii^i^ER,  J. — ^The  action  of  the  court,  in  refusing  to  grant  the  appel- 
lant a  trial  by  jury,  is  the  only  question  involved  in  this  appeal. 

The  complaint  consisted  of  three  paragraphs.  The  first  paragraph 
shows  that  on  and  prior  to  January  5,  1881,  Thomas  Monnett  was  the 
owner  of  several  distinct  tracts  of  land  in  Carroll  and  White  counties, 
Indiana,  and  in  Prairie  county,  in  the  State  of  Arkansas  ;  that  he  was, 
and,  for  a  long  time  prior  thereto,  had  been  a  person  of  unsound  mind, 
of  which  the  defendants  had  notice ;  that  on  that  day,  with  full  knowl- 
edge that  he  was  of  unsound  mind,  the  defendants,  James  H.  Turpie 
and  William  Turpie,  fraudulently,  and  without  consideration,  induced 
him  to  convey  to  them,  by  certain  instruments  of  writing  purporting 
to  be  warranty  deeds,  all  of  said  real  estate  ;  that  on  the  23d  day  of  June, 
1881,  the  said  Thomas  Monnett  was,  on  inquest  duly  had,  declared  to 
be  a  person  of  unsound  mind,  and  incapable  of  managing  his  own 
estate,  and  a  guardian  of  his  person  and  estate  was  appointed  ;  that  on 
the  4th  day  of  April,  1883,  the  guardian  demanded  a  reconveyance  of 
all  of  said  lands  to  the  said  ward,  at  the  same  time  tendering  them,  for 
execution,  a  conveyance  to  that  effect;  that  they  refused,  and  still 
refuse,  to  execute  the  same. 

Subsequently  Thomas  Monnett  died,  and,  by  supplemental  complaint, 
his  heirs  were  sustituted  as  plaintiff.    The  prayer  for  relief  is : 

"Wherefore  the  plaintiff  prays  the  court  for  a  judgment  disaffirming  the  said 
deeds  to  said  defendants,  James  H.  Turpie  and  William  Turpie,  and  cancelling 
the  same,  and  that  the  title  to  said  lands,  by  the  decree  of  the  court,  be  revested 
in  the  plaintiff,  freed  and  discharged  from  all  claims  of  the  said  defendants,  and 
each  of  them,  and  for  such  other  relief  as  may  be  equitable  and  just." 

The  other  paragraphs  of  complaint,  in  so  far  as  they  affect  the  question 
involved,  do  not  differ  from  the  first. 

The  appellants,  after  the  inquest  of  lunacy  and  disaffirmance  of  the 
conveyances,  had  their  election  to  pursue  either  one  of  the  two  courses : 
title  revested  in  the  g^rantor,'  in  which  case,  the  Chancery  Court  having 

(1893),  1316  Ind.  368,  373;  American  Wire  Nail  Co.  v.  ConneUy  (1893),  8  I^d.  App.  398, 403; 
Doll  V,  C.  C.  C.  &  St.  X«.  R.  R.  (1899),  2Z  Ind.  App.  571,  575. 

See  also,  among  caaes  calling  for  a  strict  theory  of  the  action,  Jacobaon  v.  Brooklyn  Sle. 
▼ated  Railway  (1898),  48  N.  T.  Snpp.  1072;  I<eck  v.  Rudd  (1898),  53  N.  Y.  Supp.  ao8,  both 
given  in  the  text,  infra. 
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First,  To  treat  the  conveyances  as  having  been  avoided  by  the  dis- 
affirmance, and,  if  out  of  possession,  sue  in  ejectment,  or  to  quiet  title.* 

Second,  Proceed  in  equity  to  have  the  conveyances  cancelled  and  the 
title  revested  in  the  grantor,*  in  which  case,  the  Chancery  Court  having 
jurisdiction  of  an  essential  part  of  the  case,  the  whole  is  drawn  into 
equity.' 

To  determine  which  of  these  courses  the  appellants  elected  to  pursue 
is  to  determine  their  right  to  a  trial  by  jury.  If  the  complaint  is  an 
action  to  quiet  title,  as  provided  by  our  code,  section  1070^  the  action 
was  triable  by  a  jury,  and  the  court  erred  in  refusing,  upon  appellant's 
motion,  to  submit  the  cause  to  a  jury  for  trial.*  If,  on  the  contrary, 
the  action  was  for  the  cancellation  of  the  deeds,  it  was  one  that,  prior 
to  the  1 8th  day  of  June,  1852,  would  have  fallen  within  the  exclusive 
jurisdiction  of  a  court  of  equity,  and  was  triable  by  the  court.* 

The  nature  of  the  action  must  be  determined  from  the  general  char- 
acter and  scope  of  the  pleading,  disregarding  isolated  and  detached 
allegations  not  essential  to  the  support  of  its  main  theory.*  The  court 
will  construe  the  pleading  as  proceeding  upon  the  theory  which  is  most 
apparent  and  most  clearly  outlined  by  the  facts  stated.''  The  complaint 
will,  if  possible,  be  given  such  construction  as  to  give  full  force  and 
effect  to  all  its  material  allegations,  and  such  as  will  afford  the  pleader 
full  relief  for  all  injuries  stated  in  his  pleading. 

We  have  arrived  at  the  conclusion  that  the  complaint  must  be  regarded 
as  a  complaint  for  equitable,  rather  than  legal,  relief.  The  complaint 
is  destitute  of  some  of  the  allegations  found  in  an  ordinary  complaint 
to  quiet  title,'  and  contains  much  that  is  unusual  and  unnecessary  in 
such  actions.  While  the  nature  of  the  action  must  be  determined  from 
the  substantive  facts  pleaded,  and  not  from  the  prayer  for  relief,'  the 
statement  of  the  relief  demanded  may  be  looked  to,  in  connection  with 
the  other  averments.*®  The  primary  object  of  the  action  seems  to  have 
been  the  cancellation  of  the  conveyances.  The  vague  and  uncertain 
relief  asked  for — ^the  revesting  of  the  title  in  the  grantor,  freed  of  the 
claims  of  the  defendants — is  insufficient  to  give  character  to  the  pleading. 

There  is,  however,  another  element  in  the  case  which,  beyond  ques- 
tion, characterizes  the  action  as  one  for  equitable  relief;  that  is  the  fact 
that  the  conveyance  of  the  real  estate,  situate  in  the  State  of  Arkansas, 

1  Brown  v.  Freed,  43  Ind.  253 ;  Freed  v.  Brown,  55  Ind.  3x0;  Nichol  v.  Thomas,  53  Ind.  42 . 
I,ong  z/.  Williams,  74  Ind.  115. 

2  I  Pomeroy's  £q.,  section  no. 

8  Towns  V.  Smith,  115  Ind.  480 ;  Quarl  v.  Abbett,  102  Ind.  233 :  I^ake  v.  I«ake,  99  Ind.  339 
4  Puterbaugh  v.  Puterbaugh,  30  N.  B.  Rep.  5x9 ;  Trittipo  v.  Morgan,  99  Ind.  269 ;  Johnson 
V.  Taylor,  106  Ind.  89 :  Kltts  v.  Willson,  106  Ind.  147. 
&  Section  409,  R.  S.,  x88i. 

6  First  Nat'l  Bank  v.  Root,  X07  Ind.  224 ;  Cottrell  v.  Aetna  I^ife  Ina.  Co.,  97  Ind.  311 ;  Bing- 
ham, Admr.,  v.  Stage,  123  Ind.  281 ;  City  of  Ft.  Wayne  v.  Hamilton,  132  Ind.  487. 

7  Batman  v.  Suoddy,  132  Ind.  480. 

8  Miller  v.  City  of  Indianapolis,  123  Ind.  196. 

9  Martin  v.  Martin,  118  Ind.  227. 

IC  Gal  way  v.  State,  ex  rel.,  93  Ind.  161. 
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is  set  forth  and  made  a  material  part  of  the  complaint.  This  real  estate 
being  situate  in  another  state,  wholly  beyond  the  jurisdiction  of  the 
courts  of  this  state  to  quiet  the  title  thereto,  conclusively  shows  that 
that  was  not  the  object  of  the  suit.  We  could  not  presume  that  the 
plaintiff  instituted  an  action  upon  a  particular  theory,  when,  according 
to  that  theory,  a  material  and  substantial  portion  of  the  subject  matter 
of  the  action  was  wholly  without  the  jurisdiction  of  the  court,  if 
another  theory,  equally  sustained  by  the  facts  pleaded  and  relief 
demanded,  Would  bring  the  whole  subject-matter  of  the  action  within 
its  jurisdiction. 

If  the  action  was  in  equity,  the  court  having  jurisdiction  of  the  person 
was  able,  by  process  against  the  defendants  in  personam^  to  enforce  its 
decrees  affecting  the  land  without,  as  well  as  within  the  state.  ^ 

The  appellants  having  elected  to  proceed  in  equity,  they  thereby 
deprived  themselves  of  the  privilege  of  submitting  their  cause  to  a  jury 
for  trial.    We  find  no  error  in  the  record."  Judgment  affirmed. 


PETERSON  V.  STOUGHTON  STATE  BANK. 
Supreme  Court  op  Wisconsin,  November,  1890. 

[78  Wis.  113.] 

Appeal  from  the  Circuit  Court  for  Dane  County. 

The  following  statement  of  the  case  was  prepared  by  Mr.  Justice  Cas- 
soday : 

The  complaint  alleges,  in  effect,  that  a  short  time  prior  to  June  23, 
1888,  the  plaintiff  was  indebted  to  the  defendant  upon  several  promis- 
sory notes  and  other  demands  to  the  aggregate  amount  of  $778.05, 
and  that  the  defendant  also  held  other  notes  and  demands  against  the 
plaintiff  for  collection,  amounting  in  the  aggregate  to  $669.75,  making  a 
total  of  $1,447.80 ;  that  a  few  days  prior  to  June  23,  1888,  the  plaintiff 
caused  to  be  paid  to  the  defendant  on  said  aggregate  indebtedness  the 
sum  of  $518.94,  leaving  a  balance  of  $928.86  ;  that  on  the  day  and  year 
last  mentioned  the  defendant  falsely  claimed  and  represented  to  the 
plaintiff  that  he  was  still  indebted  on  the  several  notes  and  demands  so 
owned  by  the  defendant,  and  so  held  by  it  for  collection,  in  a  sum  ex- 
ceeding $1,200,  with  interest  at  the  rate  often  per  cent.,  and  thereupon 
th»  defendant  exacted  security  for  said  indebtedness ;  and  that  the  plain- 
tiff, without  knowing  the  amount  of  such  aggregate  indebtedness,  and 

1  Coon  V.  Cook,  6  Ind.  a68;  Dehart  v.  Debart,  15  Ind.  167 ;  Bethell  v.  Bethell,  92  Ind.  318; 
I  Pomeroy's  Bq.«  section  135. 

t  On  the  question  as  to  the  effect  of  the  one  form  of  action  on  the  right  to  trial  by  jury 
iee  Davis  v.  Morris  (1867)  36  N.  Y.  569,  and  Cogswell  v.  New  York  Ry.  (1887),  105  N.  Y.  319,  both 
given  in  the  text,  infra.  Compare  also  Gunsaullus,  Adm*r.,  v.  Pettit,  Adm'r.,  46  O.  S.  27,  ante, 
p.66. 
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relying  upon  such  representations  of  the  defendant,  executed  and  de- 
livered to  the  defendant  a  note  and  mortgage  for  f  1,200,  which  was  in 
excess  of  the  claims  so  owned  and  held  by  the  defendant,  in  the  sum  of 
$271.14;  that  the  defendant  thereupon,  for  value  received,  sold  and 
transferred  said  note  and  mortgage  of  $1,200  to  another  party,  and  also 
sold  and  transferred  a  note  upon  which  there  was  still  due  $148.06,  and 
which  note  and  said  note  and  mortgage  the  plaintiff  was  liable  to  pay 
to  the  holder  thereof;  that  the  $148.06,  so  outstanding  against  the 
plaintiff*  on  such  note,  and  said  $271.14,  made  $419.20,  which  the 
plaintiff,  by  virtue  of  the  mortgage,  paid  the  defendant  in  excess  of  the 
indebtedness  so  owned  and  so  held  for  collection  by  the  defendant. 
Judgment  is  demanded  for  that  amount,  with  interest  at  ten  per  cent., 
from  June  23,  1888,  with  costs. 

The  answer  admitted  the  paying  of  said  $518.94  as  stated,  and  the 
giving  and  transfer  of  said  note  and  mortgage  of  $1,200,  and  the  trans- 
fer of  a  note  with  a  balance  due  thereon  of  about  $148,  and  claimed  that, 
at  the  time  of  making  said  payment  of  $5 18.94,  the  plaintiff  was  indebted 
on  notes  and  claims  owned  by  the  defendant,  and  also  on  notes  and 
claims  held  by  it  for  collection,  in  an  amount  aggregating  about  $1,900. 

At  the  close  of  the  trial,  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $460.20,  and  from  the  judgment 
entered  thereon  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bashford,  O* Connor  <Sf  Po/leys, 
and  oral  argument  by  /?.  M,  Bashford, 

For  the  respondent  there  was  a  brief  signed  by  Luse  <^  Wait^  and 
oral  argument  by  Z.  K,  Luse, 

Cassoday,  J. — Among  the  instructions  rqected  is  one  to  the  effect 
that  the  action  was  for  money  had  and  received,  in  the  sum  of  $419.20, 
with  interest  from  June  23,  1888.  The  general  charge,  in  effect,  so 
treated  the  case  throughout.  At  the  beginning  of  the  trial,  the  defend- 
ant's counsel  asked  the  court  for  an  interpretation  of  the  complaint  as 
to  whether  it  was  an  action  for  money  had  and  received,  or  for  tort,  but 
the  court  at  that  time  declined  to  express  such  opinion.  By  reason  of 
such  ruling,  the  counsel  for  the  defendant  thereupon  objected  to  any  evi- 
dence under  the  complaint ,  which  was  overruled .  Soon  after,  the  learned 
presiding  judge  stated,  in  effect,  that  he  supposed  it  was  an  action  on 
contract ;  that,  although  he  did  not  so  rule,  he  thought  it  was  an  action 
for  money  received  or  security  taken.  At  common  law  it  was  quite 
important  that  the  pleadings  should  reveal  the  particular  class  to  which 
the  action  was  supposed  to  belong.  But  in  this  state  the  forms  of  civil 
actions  are  abolished,  and  the  pleadings  in  such  actions  in  courts  of 
record,  and  the  rules  by  which  the  sufficiency  of  the  pleadings,  are 
determined,  are  those  prescribed  by  statute.*  The  statute  specifically 
prescribes  what  the  complaint  should  contain — ^including  a  plain  and 
concise  statement  of  the  facts  constituting  the  cause  of  action.*    The 

1  Seca.  2600,  a644,  R.  S.  S  Sec.  2646,  R.  S. 
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allegations  of  the  complaint  in  the  case  at  bar  comply  with  that  sec- 
tion, and  the  proofs  support  the  allegations.  Had  the  complaint  been 
indefinite  and  uncertain,  or  contained  repugfnant  allegations,  thedefend- 
would  have  had  his  remedy.  We  perceive  no  error  in  the  ruling  of  the 
court  mentioned.^ 


DALTON  V.  VANDERVEER, 
Supreme  Court  of  New  York,  Speciai,  Term,  May,  1894. 

[31  Abb,  N,  C  430. •] 

Gaynor,  J. — ^The  complaint  alleges  in  sum  and  substance  that  the 
defendant  owned  a  tract  of  sixty-five  acres  of  land,  and  in  order  to 
secure  the  experience  and  assistance  of  the  plaintifif  in  laying  it  out  in 
lots  and  streets,  and  selling  it  ofi"  by  lots  at  auction  or  private  sale, 
entered  into  an  agreement  of  co-partnership  with  the  plaintifi",  whereby 
the  plaintiff  was  given  a  certain  interest  in  common  with  the  defendant 
in  the  lands  and  the  future  proceeds  of  sales  thereof;  that  out  of  such 
proceeds  the  defendant  was  first  to  be  paid  the  moneys  expended  in  pre- 
paring the  land  for  sale  by  lots,  as  aforesaid,  the  agreement  requiring  him 
to  advance  it  all,  and  then  $3,000  an  acre  for  the  tract,  after  which  the 
overplus,  if  any,  should  be  divided  between  the  parties ;  the  plaintiff  *s 
share  to  be  one  quarter ;  and  that  after  the  plaintiff  had  so  plotted  and 
prepared  the  land  for  sale,  and  a  large  number  of  the  lots  had  been' 
actually  sold,  the  defendant  notified  the  plaintiff  that  he  dissolved  the 
partnership,  and  refused  to  go  on  any  further  with  the  enterprise  as  a 
joint  one ;  and  the  prayer  is  for  a  judgment  declaring  the  plaintiff  to  be 
a  part  owner  of  the  land,  for  the  appointment  of  a  receiver  to  sell  the 
land,  and  for  an  accounting  and  division. 

The  answer  denies  the  co-partnership,  and  alleges  that  the  plaintiff 
was  only  the  employee  of  the  defendant. 

The  proof  shows  that  there  was  no  co-partnership,  but  that  the  plain- 
tiff was  employed  as  an  agent  by  the  defendant  to  prepare  the  land  for 
sale  and  sell  it,  as  aforesaid,  and  that  for  his  services  he  was  to  be  paid 
one-quarter  of  the  overplus,  as  already  stated  ;  and  that,  after  the  con- 
tract had  been  partly  performed,  a  large  number  of  sales  having  been 
made,  the  defendant  discharged  the  plaintiff.  The  cause  of  action  which 
the  proof  presents  is,  therefore,  one  for  damages  for  breach  of  contract 
for  services.  The  amount  already  realized  from  sales  is  easily  ascer- 
tained. Past  sales  furnish  evidence  of  the  time  and  effort  it  would  take 
to  sell  off  all  of  the  lots,  and  also  of  the  price  for  which  the  lots  can  be 
sold,  and  it  would  not  be  difficult  to  otherwise  prove  their  value ;  so 

1  Only  so  much  of  the  opinion  is  given  as  refers  to  the  one  point. 

S  Same  case,  29  N.  Y.  Supp.  342,  8  Misc.  484,  59  St.  R.  254,  33  Civ.  Pro.  443. 
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that  no  diflficuly  would  be  encountered  in  proving  the  damage  which 
the  plaintiff  has  sustained  by  the  breach  of  the  contract.  In  this  state 
of  the  case,  -may  the  court  go  on  and  assess  the  damage  in  this  action, 
or  must  the  complaint  be  dismissed?  The  complaint  states  a  case 
which  is  within  the  jurisdiction  of  equity,  and  is  not  an  action  at  law, 
but  the  evidence  fails  to  sustain  the  complaint,  and  also  fails  to  make 
out  any  case  which  is  within  the  jurisdiction  of  equity.  This  being  so, 
must  not  the  complaint  be  dismissed  ? 

The  origin  of  the  High  Court  of  Chancery  in  England  was  due  wholly 
to  the  inability,  and,  to  a  limited  extent,  the  unwillingness  of  the  com- 
mon law  courts  to  entertain  and  give  relief  in  every  case,  and  thus 
meet  all  the  requirements  of  justice.  The  common  law  courts  paid 
such  deference  to  forms  and  precedents  that  they  became  slaves  to  them. 
Their  jurisdiction  was  thus  circumscribed.  They  adhered  to  certain 
precise  writs  and  rigid  forms  of  action  which  were  not  sufficiently  com- 
prehensive to  enable  them  to  g^ve  adequate  redress  in  some  cases  of 
injustice  and  wrong,  or  to  give  any  redress  in  many  others.  In  such 
cases  the  agg^eved  person  was  remediless,  except  he  could  get  a  hear- 
ing of  the  king  himself.  Petitions  by  those  in  such  case  were,  there- 
fore, frequently  presented  to  the  king,  asking  for  relief  of  him  as  a  matter 
of  grace,  because  it  could  not  be  got  of  his  courts.  From  the  fact  that 
the  king  usually  referred  such  petitions  to  his  secretary,  called  his 
chancellor,  they  came,  in  course  of  time,  to  be  presented  to  the  chan- 
cellor directly  by  the  suitors  themselves ;  and  thus,  gradually,  and  at 
a  time  which  history  cannot  enable  us  to  precisely  fix,  the  court  of 
chancery  came  to  be  established.  As  is  seen,  its  jurisdiction  was 
wholly  extraordinary.  Relief  was  afforded  by  it  only  in  those  cases 
wherein  the  common  law  courts  either  could  give  no  redress  at  all,  or 
could  not  give  adequate  redress ;  and  anyone  coming  to  chancery  with 
a  case  which  did  not  need  its  extraordinary  jurisdiction,  but  could  be 
adequately  dealt  with  in  the  common  law  courts,  was  dismissed  for  lack 
of  jurisdiction. 

Thus  side  by  side,  there  existed  the  court  of  chancery  and  the  com- 
mon law  courts,  each  with  a  distinct  jurisdiction,  the  test  of  chancery's 
jurisdiction  in  any  given  case  being  that  the  suitor  could  either  get  no 
relief,  or  could  not  get  adequate  relief,  in  a  court  of  common  law.  And, 
therefore,  necessarily,  there  also  g^ew  up,  not  only  two  distinct  systems 
of  practice  in  these  courts,  but  also  two  distinct  systems  of  substantive 
jurisprudence,  that  in  the  Court  of  Chancery  being  the  system  which 
we  call  equity.  In  the  formation  of  the  government  of  this  state  these 
two  distinctive  kinds  of  courts  and  systems  were  given  a  place  from  the 
beginning,  and  the  Court  of  Chancery  here  was  clothed  with  the  gen- 
eral jurisdiction  and  powers  of  the  High  Court  of  Chancery  in  England. 
Separate  courts  thus  administered  these  separate  systems  of  jurispru- 
dence in  this  state  until,  by  the  constitution  of  1846,  the  court  of  chan- 
cery was  abolished  and  its  jurisdiction  and  powers  were  devo'ved  upon 
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the  Supreme  Court.  From  that  time  on  the  same  court  has  adminis- 
tered justice  under  both  systems ;  but,  all  the  same,  the  two  systems 
have  necessarily  preserved  their  identity  and  continued  to  exist.  The 
Court  of  Chancery  is  gone,  but  the  system  of  equity  jurisprudence 
remains,  and  is  still  administered,  but  by  the  same  court  which  also 
administers  the  common  law  system.  There  is  only  one  court  to  admin- 
ister both  systems,  but  they  remain  distinct  systems. 

This  much  have  I  said  because  we  seem  sometimes  to  lose  sight  of  it 
and  think  otherwise.  The  cause  of  this  is,  no  doubt,  the  enactment  in 
our  first  civil  procedure  code  of  1848,  and  found  in  our  present  revised 
code  of  civil  procedure,  namely :  * '  There  is  only  one  form  of  civil 
action.  The  distinctions  between  actions  at  law  and  suits  in  equity, 
and  the  form  of  those  actions  and  suits,  have  been  abolished.*'^  But 
this  enactment  relates  only  to  the  two  systems  of  practice,  and  has  no 
reference  to  the  two  systems  of  substantive  jurisprudence.  They  still 
exist  side  by  side,  but  the  separate  systems  of  practice  under  which 
they  were  formerly  administered  have  been  abolished,  and  the  one  sys- 
tem of  our  practice  statute  substituted.  It  is  in  this  view  that  our 
Court  of  Appeals  has  said  that  "the  distinction  between  legal  and 
equitable  actions  is  as  fundamental  as  that  between  actions  ejc  contractu 
and  ex  delicto,  and  no  legislative  fiat  can  wipe  it  out. " '  And  again, 
that  '*the  names  of  actions  no  longer  exist,  but  we  retain,  in  fact,  the 
action  at  law  and  the  suit  in  equity.*"  And  again,  that  ••  although 
the  distinction  between  actions  at  law  and  suits  in  equity  is  abolished, 
the  distinguishing  features  between  the  two  classes  of  remedies,  legal 
and  equitable,  are  as  clearly  marked  and  rigidly  observed  as  they  ever 
were,  and  this  is  necessary  to  the  administration  of  justice  in  an  orderly 
manner  and  the  preservation  of  the  substantial  rights  of  suitors.*** 
In  a  word,  the  forms  are  all  that  are  changed.  The  two  distinct  systems 
of  justice  still  remain,  though  they  are  administered  by  the  same  court, 
under  one  system  of  practice. 

This  brings  me  down  to  saying  what  must  be  done  with  this  action. 
Under  our  existing  system,  both  actions  at  law  and  suits  in  equity 
being  brought  in  the  same  court,  they  are  in  regular  course  placed  upon 
separate  calendars  by  the  parties  themselves,  namely  actions  at  law 
upon  the  calendar  of  causes  to  be  tried  by  a  jury,  and  equity  actions 
upon  the  calendar  of  causes  to  be  tried  by  the  court  without  a  jury. 
When  chancery  existed  as  a  separate  court,  if  a  suitor  came  there  with 
a  common  law  action  he  was  dismissed  for  lack  of  jurisdiction.  But 
now,  if  a  plaintiff  place  an  action  at  law  upon  the  equity  calendar,  and 
notice  it  for  trial  there,  he  may  not  be  dismissed  out  of  court.  The 
court  may,  of  its  own  motion,  refuse  to  hear  it  and  send  it  to  the  jury 
calendar ;  or,  if  the  court  be  willing  to  hear  it,  the  defendant  may, 

1I3339. 

S  Gould  V.  Cayaga  County  Nat.  Bank,  86  N.  Y.  75,  83. 
«  Stevens  v.  The  Mayor,  etc.,  of  N.  Y.,  84  N.  Y.  304. 
4  Chipman  v.  Montgomery,  63  N.  Y.  221,  230. 
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nevertheless,  by  demanding  a  jury  trial,  have  the  cause  sent  to  the  juiy 
calendar ;  and,  if  he  does  not  so  demand,  he  waives  the  right  to  a  juiy 
trial  and  confers  jurisdiction  upon  the  court  to  hear  it  without  a  jury ; 
and  the  rule  is  the  same  whichever  side  has  so  placed  it  upon  the  calen- 
dar and  noticed  it.^  The  cause  of  action  stated  in  the  complaint  in  this 
action  being  wholly  equitable,  and  in  no  respect  constituting  an  action 
at  law,  the  case  was  properly  placed  upon  the  equity  calendar  and 
noticed  for  trial  there  by  the  parties.  For  the  same  reason,  the  defend- 
ant had  no  right  to  demand  a  jury  trial. 

The  case  presented  by  the  complaint  was  not  one  which  entitled  the 
plaintiff  to  a  jury  trial,  and  he  was  bound  by  the  complaint  in  that 
respect.  It  cannot,  therefore,  be  claimed  that  he  waived  a  trial  by  jury 
of  the  cause  of  action  presented  by  the  evidence.  Nor  can  it  be  said 
that,  by  failure  to  plead  in  his  answer  that  the  defendant  had  an  ade- 
quate remedy  by  an  action  at  law,  he  has  waived  his  right  to  so  claim 
now.  When  chancery  existed  as  a  separate  court,  and  a  suitor  came 
there  asking  for  equitable  relief  upon  a  statement  of  facts  in  his  bill 
upon  which  he  could  get  full,  complete,  and  adequate  relief  in  an  action 
at  law,  the  chancellor  was  free  to  so  inform  him  and  refuse  to  be  vexed 
by  his  suit ;  but,  in  order  that  the  defendant  might  so  insist  and  have 
the  suit  dismissed  on  his  motion,  it  was  necessary  for  him  to  so  plead 
in  his  answer,  in  default  of  which  he  was  held  to  have  waived  that 
defence  and  submitted  the  cause  to  chancery  for  equitable  disposition, 
provided  that  court  could  in  the  end  make  any  such  disposition  of  it ; 
and  such  is  still  the  rule  of  pleading.' 

But  the  facts  stated  in  the  complaint  made  the  action  at  bar  an  equit- 
able one  solely,  and  not  of  legal  cognizance,  and,  therefore,  the  defendant 
could  not  properly  have  pleaded  that  the  plaintifif  had  an  adequate 
remedy  in  an  action  at  law.  He  was  not  required  to  plead  that  upon 
the  actual  facts  which  the  plaintiff  had  not  pleaded  the  plaintiff  could 
get  adequate  redress  in  an  action  at  law.  He  was  only  required  to  plead 
to  the  complaint ;  and  the  complaint  being  framed  solely  for  equitable 
relief,  it  being  found  upon  trial  that  the  plaintiff  is  not  entitled  to  such 
a  relief,  the  court  cannot  entertain  the  action  to  g^ve  judgment  for  dam- 
ages, or  to  amend  the  complaint  so  as  to  change  the  action  into  one  at 
law.' 

The  complaint  is,  therefore,  dismissed,  with  costs. 

1  Code  Civ.  Pro.,  g  1009. 

SGrandin  v.  LeRoy,  2  Paige.  509;  Wiswall  v.  Hall,  3  Id.  313;  I,eRoy  v.  Flatt,  4  Id.  77 ; 
Tniacott  v.  King,  6  N.  Y.  147 ;  Town  of  Mentz  v.  Cook,  108  Id.  504;  Ostrander  w.  Weber,  114 
Id.  95 ;  Watts  v.  Adler,  130  Id.  646. 

8  Wheelock  v.  I^ee,  74  N.  V.  495 ;  Oakville  Co.  v.  The  Double-pointed  Tack  Co.,  105  Id.  658; 
Bockes  V.  I^ansing,  74  Id.  437. 
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DEVUN  V.  MAYOR.  ETC.,  OF   CITY  OF  NEW    YORK  ET  AL. 

Common  Pleas  of  New  York  City  and  County.  General  Term, 

June  5»  1893. 

[23  N.   Y.  Supp.  888.  >] 

Action  by  John  B.  Devlin,  as  administrator  of  Charles  Devlin,  de- 
ceased, against  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New  York ;  and  Thomas  Hope  individually,  and  as  administrator  of  A. 
S.  Hope,  deceased ;  Samuel  Donaldson;  Martin  Thatcher,  as  trustee  of 
Tilly  R.  Pratt,  deceased ;  and  Charles  P.  Blish,  as  administrator  of 
Charles  D.  Blish,  deceased, — ^to  recover  for  work  performed  under  a 
contract  with  the  city  for  cleaning  the  streets  thereof,  and  for  a  breach 
of  such  contract  by  the  city.  Prom  a  judgment  for  plaintiff,  entered 
upon  the  report  of  a  referee,  the  defendant  the  mayor,  etc..  of  the  city 
of  New  York,  appeals. 

Argued  before  Brookstaver,  Bischopp,  and  Pryor,  JJ. 

William  H,  Clark^  Francis  Lynde  Stetson  and  Franklin  BartUtt^  of 
counsel,  for  appellant.. 

Joseph  /.  Marrin^  T,  C,  Cronin,  and  £,  T,  Schenck,  for  respondents. 

Bischopp,  J. — ^Pursuant  to  a  resolution  adopted  by  the  common  coun- 
cil and  approved  by  the  mayor  on  the  nth  day  of  February,  1861,  the 
corporation  of  the  city  of  New  York,  on  the  26th  day  of  February,  1861, 
entered  into  a  contract  in  writing  with  Andrew  J.  Hackley  by  the  terms 
of  which  he  undertook  to  clean  and  keep  clean  *'  all  the  paved  streets, 
avenues,  lanes,  alleys,  and  all  gutters,  wharves,  piers,  and  heads  of 
slips  in  the  city  of  New  York,  '*  as  therein  particularly  provided,  for  a 
period  of  five  years  from  the  day  of  the  date  of  the  contract ;  and  the 
corporation  agreed  to  pay  him  for  such  services  an  annual  sum  of 
$279,000  in  semimonthly  installments.  The  contract  also  expressly 
permitted  Hackley  to  dispose  of  ''all  ashes,  garbage,  rubbish,  and 
sweeping^  of  every  kind"  for  his  own  benefit.  Immediately  after  it 
was  awarded  and  entered  into,  Hackley  conveyed  a  quarter  interest  in 
the  contract  each  to  Lewis  Davis,  Anthony  S.  Hope,  and  Thomas  Hope, 
and  on  the  i6th  day  of  May,  1863,  when  further  performance  of  the 
work  was  prevented  by  the  municipal  authorities,  Hackley 's  entire 
original  interest  had  by  mesne  assignments  been  transferred,  one-eighth 
to  Charles  Devlin,  one-half  to  Samuel  Donaldson,  one-quarter  to  Charles 
D.  Blish,  and  one-eighth  to  Tilly  R.  Pratt. 

Hackley  and  his  assignees  at  once  entered  upon  the  performance  of 
the  work,  and  so  continued  until  the  i6th  day  of  May,  1863,  when,  as 
before  stated,  the  officers  of  the  municipal  government  refused  to  permit 
them  to  proceed,  and  assumed  control  of  the  street  cleaning,  assigning 
AS  the  ground  for  so  doing  that  Hackley  and  his  assignees  had  failed  to 

1  8.  C.  4  Misc.  X06. 
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cany  out  the  contract  on  their  part.  At  that  time  there  remained  due 
and  unpaid  from  the  corporation  five  semi-monthly  installments  of 
$11,625  each,  which  had  become  payable  by  the  terms  of  the  contract ; 
and  a  further  sum  of  $2,345,  the  proportion  for  three  days,  had  accrued 
for  the  installment  next  to  become  payable,  amounting  in  the  aggre- 
gate to  the  sum  of  $60,450.  After  an  ineffectual  attempt  on  the  part  of 
Devlin,  Donaldson,  and  Blish  to  induce  the  proper  municipal  officers  to 
adjust  their  respective  claims  for  moneys  earned  under  the  contract,  and 
for  damages  resulting  from  the  corporation's  alleged  breach  of  it,  Dev- 
lin, in  January,  1864,  instituted  this  action  to  recover  his  share  of  both 
demands.  As  codefendants  with  the  corporation  he  named  Anthony  S. 
Hope,  Thomas  Hope,  Samuel  Donaldson,  Charles  D.  Blish,  and  Tilly  R. 
Pratt,  asserting  in  his  complaint  that  they  severally  claimed  to  be  enti- 
tled to  some  portion  of  the  moneys  due  and  the  damages  recoverable 
under  the  Hackley  contract  from  the  defendant  the  mayor,  etc.  A  for- 
mer trial  resulted  in  a  judgment  for  the  plaintiff  upon  both  demands 
urged  against  the  corporation,  but  on  appeal  the  court  of  appeals 
reversed  it  on  the  particular,  ground  that  the  recovery  erroneously 
included  as  an  element  of  the  damages  resulting  from  the  breach  of  the 
contract  benefits  which  would  have  accrued  to  Hackley  or  his  assig- 
nees from  subcontracts  had  they  been  permitted  to  proceed  with  their 
performance  of  the  work.  The  authority  of  the  mayor  and  common 
council  to  enter  into  the  contract  with  Hackley,  the  assignability  of  the 
latter 's  interests,  the  right  to  enforce  these  interests  by  his  assignees, 
and  the  plaintiff  *s  right  to  recover  in  this  action  for  moneys  earned 
under  the  contract,  as  well  as  for  damages  resulting  from  its  breach  by 
the  corporation,  were,  however,  sustained.^  On  the  second  trial  any 
justification  of  the  corporation's  recission  of  the  contract  because  of 
Hackley 's  or  his  assignees'  nonperformance  or  negligent  performance 
was  substantially  abandoned.  The  plaintiff  again  recovered  to  the 
extent  of  his  interest  therein  both  for  moneys  earned  and  damages, 
and  a  like  recovery  was  awarded  against  the  defendant  the  mayor,  etc., 
in  favor  of  each  of  its  codefendants. 

It  is  now  urged  on  behalf  of  the  defendant  (appellant)  the  mayor, 
etc.,  that  this  action  is  for  common-law  relief  only;  that  plaintiff \s 
rights  as  assignee  of  part  of  the  several  demands  made  against  it  under 
the  Hackley  contract  are  of  equitable  cognizance,  enforceable  only  by 
an  action  in  equity ;  and  hence  that  plaintiff  was  not,  nor  is  his  admin- 
istrator, entitled  to  maintain  this  action.  We  do  not  differ  from  the 
view  taken  by  the  general  term  of  this  court  on  a  former  appeal,  and 
concur  that  the  only  relief  sought  by  plaintiff  against  the  defendant  the 
mayor,  etc.,  at  the  inception  of  the  action  was  for  the  enforcement  of 
common-law  demands,"  and  are  nevertheless  of  the  opinion  that  the 
action  was  properly  brought.  That  a  part  owner  of  one  entire  demand 
may  recover  his  share  from  the  debtor  in  assumpsit  was  ruled  in  Risley 

1  Devlin  v.  Mayor,  etc.,  63  N.  Y.  8.  «  Devlin  v.  Mayor,  etc.,  54  How.  Pr.  50- j8. 
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V,  Bank,  83  N.  Y.  318.  Under  our  system  of  remedial  justice  introduced 
by  the  adoption  of  the  Code  of  Procedure,  both  legal  and  equitable 
relief  may  be  administered  in  the  same  action.  It  matters  not  that  the 
complaint  prays  judgment  for  common-law  relief  only.  If  the  court 
has  acquired  jurisdiction  of  all  the  parties  necessary  to  a  complete  deter- 
mination of  the  controversy,  and  the  facts  alleged  and  proved  entitled 
the  plaintifif  to  particular  relief,  that  relief  must  be  accorded  him  irre- 
spective of  whether  or  not  it  is  denominated  legal  or  equitable.  The 
right  of  recovery  no  longer  depends  upon  any  distinction  in  the  form 
of  procedure,  but  upon  the  facts  averred  and  proved.  The  code  has 
swept  away  all  ancient  distinction  between  **  legal  *'  and  **  equitable '» 
actions,  and  has  substituted  therefor  one  form  of  action — a  "civil 
action. "  **  In  a  purely  legal  action,  or,  to  speak  more  correctly,  in  an 
action  where  the  plaintiff  sets  forth  and  mainly  relitts  upon  a  legal 
primary  right  or  title,  and  asks  a  remedy  which  is  purely  legal,  he  may 
still  invoke  the  aid  of  an  equitable  right  or  title  which  he  holds,  or  of 
which  he  may  avail  himself,  in  order  to  maintain  his  contention,  and 
obtain  the  legal  relief  which  he  seeks.  This  is  a  more  indirect  union 
of  legal  and  equitable  rights  and  causes  of  action  than  exists  in  any  of 
the  instances  heretofore  discussed  ;  but  it  is  none  the  less  a  union.'*  ^ 
To  the  same  effect  is  Stevens  v.  Mayor ^  etc.,  84  N.  Y.  296.  Here  the 
complaint  sets  forth  every  fact  essential  for  the  predication  of  the 
claims  for  moneys  earned  under  the  contract  and  for  damages  resulting 
from  its  breach  by  defendant  the  mayor,  etc.  It  likewise  avers  that 
the  plaintiff  and  the  defendants  other  than  the  mayor,  etc. ,  are  entitled 
to  the  whole  of  such  claims  in  the  proportion  of  their  several  interests 
therein  as  the  assignees  of  Hackley .  If  these  allegations  are  sustained 
by  the  proof,  what  does  it  matter  that  plaintiff 's  rights  are  *  *  equitable, " 
not  "  legal  '7  He  would  in  either  case  be  entitled  to  recovery,  and  the 
court  would  be  enabled  to  proceed  to  a  complete  determination  of  the 
controversy.' 


THE  TIFFIN  GLASS  COMPANY  v.  STOEHR. 
Supreme  Court  of  Ohio,  February  25,  1896. 

[54  O,  5.  157.] 

• 

Error  to  the  Circuit  Court  of  Seneca  County. 
Noble,  Keppel,  &  Noble,  for  plaintiff  in  error. 
Seney  &  Sayler,  for  defendant  in  error.' 

MiNSHAi^L,  J. — The  action  below  was  brought  by  Daniel  H.  Stoehr 
against  the  Tiffin  Glass  Company  for  the  amount  due  him  upon  a  con- 

1  Pom.  Rem.  &  Rem.  Rights,  (ad  Ed.)  \  85,  p.  105. 

S  Part  of  the  opinion,  dealing  with  other  questions,  is  omitted. 

S  The  arguments  are  omitted. 
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tract  of  service.  By  the  contract  the  company  had  employed  the 
plaintifif  as  a  traveling  salesman  in  its  business  at  the  rate  of  $150  per 
month  from  July  i,  1890,  to  January  i,  1892,  and  his  expenses.  The 
plaintiff  entered  upon  his  employment  and  continued  to  serve  the 
defendant  until  December  26,  1890,  when  the  company,  being  in  embar- 
rassed circumstances  and  having  no  further  use  for  his  services,  dis- 
charged him.  On  March  5,  1891,  he  commenced  suit  for  the  amount, 
$486.74,  then  due  him,  March  i — being  the  difference  between  his  sal- 
ary and  expenses  at  that  time  and  the  amount  that  had  been  paid  him. 
After  the  expiration  of  his  term  of  service,  on  January  15,  1892,  he 
filed  a  supplemental  petition,  in  which  he  averred  that  after  diligent 
efforts  to  obtain  employment  he  had  been  able  to  earn  but  $875.72,  that 
in  his  efforts  to  obtain  employment  he  had  expended  $134.92,  and  so 
that,  allowing  a  credit  for  what  he  had  earned,  there  was  due  him  the 
additional  sum  of  $759.18,  with  interest,  for  which,  with  the  original 
sum  claimed,  he  asked  judgment.  The  defendant  answered.  The 
making  of  the  agreement  was  admitted ;  but  issue  was  taken  upon 
many  of  the  other  averments  ;  and,  as  a  separate  defence,  it  was  averred 
that  on  February  i,  1891,  the  Glass  Company  was,  by  order  of  the  court 
of  common  pleas  of  Seneca  county,  in  a  proceeding  duly  instituted, 
declared  dissolved,  and  that  it  thereafter  had  no  legal  existence  or  power 
to  do  business  or  to  accept  or  pay  for  the  services  of  the  plaintiff.  The 
case  was  tried  to  the  court,  which  found  the  averments  of  the  petition 
and  supplemental  petition  to  be  true ;  and,  whilst  it  did  not  allow  the 
plaintiff  for  the  expenses  incurred  by  him  in  his  efforts  to  obtain 
employment,  rendered  judgment  in  his  favor  for  the  amount  due  accord- 
ing to  the  agreement,  less  the  amount  paid  him  and  what  he  had 
earned,  making  $1,187.32. 

A  motion  for  a  new  trial  was  made  and  overruled,  and,  on  error,  the 
judgment  was  affirmed  by  the  circuit  court.  Two  errors  are  relied  on : 
(i)  That  the  plaintiff  mistook  his  remedy,  and  (2)  That  by  the  dissolu- 
tion of  corporation,  it  ceased  to  exist,  and  was  no  longer  liable  on  its 
contract  of  employment  with  the  plaintiff. 

I.  As  to  the  first  objection  that  the  plaintiff  mistook  his  remedy; 
this  is  based,  we  think,  on  a  misapprehension  of  the  character  of  the 
plaintiff's  petition.  It  is  claimed  to  be  an  action  to  recover  the  wages 
due  the  plaintiff  on  the  contract,  whereas  it  should  have  been  to  recover 
damages  for  the  breach  of  it.  We  ag^ee  with  the  counsel  that,  on  the 
facts  as  pleaded,  the  plaintiff  could  not,  properly  speaking,  recover  for 
wages  on  the  contract,  and  that  his  right  of  recovery  was  damages  for 
the  breach  of  it.  But  the  facts  pleaded,  the  making  of  the  contract, 
his  discharge,  efforts  to  obtain  employment,  and  the  allowance  of  what 
he  obtained  thereby,  entitled  him  to  recover  as  damages  the  difference 
between  what  he  earned  and  what  he  would  have  received,  had  he  not 
been  wrongfully  discharged.^     And  under  the  liberal  principles  of  our 

1  James  v.  Allen  County,  44  O.  S.  Tab, 
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code,  it  can  make  no  difTerence  what  he  termed  the  number  of  dollars 
he  conceived  himself  entitled  to  recover,  provided  that  on  the  facts 
stated,  he  was  entitled  to  recover  something.  The  judgment  rendered 
was  in  fact  for  damages  and  not  for  wages ;  it  was  for  what  the  plaintiff 
lost  by  the  breach  of  the  contract  by  the  defendant.  The  plaintiff  did 
not  mistake  his  remedy.  He  had  but  one,  the  civil  action  of  the  code. 
This  simply  required  a  statement  of  the  facts  on  which  he  conceived 
himself  entitled  to  a  recovery  of  money  from  the  defendant.  The  peti- 
tion conformed  to  this  requirement,  and  stated  a  cause  of  action.  A 
prayer  for  relief  is  no  part  of  a  cause  of  action.  It  is  the  legal  conse- 
quences which  the  plaintiff  conceives  the  law  attaches  to  his  statement 
of  facts ;  and  if  as  a  matter  of  law,  he  is  right,  his  petition  states  a 
2ause  of  action.^  Jtu^ment  affirmed. 


McCLURE  V.  LA  PLATA  COUNTY. 
Supreme  Court  of  Colorado,  September,  1896. 

[23  Colo,  130.] 

Campbell,  J. — In  1887  John  Reid  was  elected  county  treasurer  of 
La  Plata  county.  During  his  term  of  office  he  collected  taxes  belong- 
ing to  the  county,  some  of  which  were  not  accounted  for  by  him,  or 
turned  over  to  the  county  in  his  behalf.  In  1890  he  died  intestate, 
leaving  property  which  came  into  the  hands  of  the  administrators  of 
his  estate,  who  were  appointed  and  qualified  as  such  in  March  of  that 
year. 

This  action  was  instituted  by  the  board  of  county  commissioners  in 
January,  1892,  against  the  administrators,  to  recover  the  amount  of 
taxes  belonging  to  the  county  not  turned  over  to  it ;  and  additional 
relief  was  prayed  that  the  judgment  for  the  sum  found  to  be  due  should 
be  made  a  preferred  claim  against  the  property  that  had  come  into  the 
hands  of  the  administrators,  upon  the  ground  that  it  was,  in  part  at 
least,  the  proceeds  of  the  trust  funds  of  the  county.' 

The  first  error  assigned  and  argued  is  that  this  action  was  instituted 
to  establish  a  trust  and  to  follow  the  trust  funds  belonging  to  the  county 
into  the  hands  of  the  administrators,  and  to  compel  them  to  apply  such 
funds  to  the  satisfaction  of  plaintiff's  judgment,  before  satisfying  any 
other  claims  against  the  estate.  Failing  in  this,  it  is  said  that  the  court 
lost  jurisdiction  to  proceed  further,  and  to  do  so  would  change  the  char- 
acter of  the  action  from  one  in  equity  into  an  ordinary  action  at  law  for 
the  recovery  of  a  money  judgment. 

1  Only  BO  much  of  the  opinion  is  given  as  refers  to  this  owe  point. 
S  Part  of  the  opinion  is  omitted. 
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This,  however,  is  a  misconception  of  the  character  of  the  action,  as 
well  as  an  error  as  to  the  scope  and  effect  of  our  code  procedure.  If  the 
facts  set  forth  in  the  complaint  are  established  by  the  evidence,  any 
relief  to  which  the  plaintiff  is  entitled  should  be  given  by  the  court, 
regardless  of  the  prayer  for  relief.  Before  the  court,  in  any  event, 
could  establish  a  lien  it  was  necessary  that  a  money  judgment  should 
be  rendered.  The  mere  fact  that  the  evidence  does  not  warrant  the 
court  in  following  the  trust  fund  and  impressing  upon  it  d.  lien  does  not 
preclude  it  from  rendering  a  judgment  against  the  defendants  for  such 
sum  as  it  may  find  to  be  due.^  Affirmed, 


BRUCE  V,  FOLEY. 
Supreme  Court  op  Washington,  November  4,  1897. 

[18   Wash.  96.] 

Appeal  from  Superior  Court,  Pierce  County. 

Johnson  Nickeus,  for  appellant. 

Judson  Applegate  and  F,  G.  Merrill,  for  respondent. 

Gordon,  J. — At  the  trial,  the  defendant  introduced  the  record  of  a 
former  action  between  the  same  parties  involving,  we  think,  the  iden- 
tical subject  matter.  The  record  so  introduced  consisted  of  the  com- 
plaint, answer,  reply,  and  judgment  in  such  former  action,  coupled  with 
parol  proof  of  the  identity  of  the  parties,  etc.  Appellant  contends 
that  the  record  so  introduced  constituted  an  estoppel  and  bar  to  the 
maintenance  of  the  second  action,  and  that  the  verdict  found  against 
her  in  view  of  such  record  was  contrary  to  the  evidence  and  should 
have  been  set  aside. 

Respondent  further '  contends  that  the  judgment  in  the  former  suit 
constitutes  no  bar,  for  the  reason  that  it  was  a  suit  ip  equity,  whereas 
this  is  an  action  at  law. 

We  have  in  this  state  (as  in  most  code  states)  but  one  form  of  action 
for  the  enforcement  or  protection  of  private  rights  and  the  redress  of 
private  wrongs,  and  that  is  known  as  a  civil  action.'  Under  similar 
provisions  in  New  York  the  Court  of  Appeals  of  that  state  say  : — "As 
the  courts  of  the  state  are  now  constituted,  they  apply  legal  and  equit- 
able rules  and  maxims  indiscriminately  in  every  case.  .  .  .  and  now 
when  an  action  is  prosecuted  we  inquire  whether,  taking  into  consider- 
ation all  the  principles  of  law  and  equity  bearing  upon  the  case,  the 
plaintiff  ought  to  recover.  *' * 

It  is  conceded  by  counsel  that  the  issues  in  the  former  action  were 

1  Citing  Kayaer  v.  Maugham,  8  Colo.  332 ;  Nevin  v.  I«ulu  &  White  S.  M.  Co.,  10  Colo.  357. 

9  Part  of  the  statement  of  the  case  is  omitted, 

8  Hill's  Code,  1 109  (Bal.  Code,  |  4783), 

4  New  York  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  14  N.  Y.  85. 
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tried  out  and  judgment  was  given  for  the  defendant  upon  the  merits. 
Such  being  the  case,  when  the  record  of  the  former  proceeding  was 
received  in  evidence  without  objection  thereto,  and  the  identity  of  the 
causes  of  action  and  the  parties  established,  it  constituted  in  law  a  com- 
plete bar  to  a  recovery  in  the  present  action,  and  the  verdict  and  judg 
ment  should  have  been  for  the  appellant.  It  was  therefore  error  for  the" 
court  to  refuse  to  set  aside  the  verdict,  and  for  that  reason  the  judgment 
must  be  reversed  and  the  cause  remanded. 
Scott,  C.  J.,  and  Anders,  Reavis,  and  Dunbar,  JJ..  concur.* 


GARTNER  v.  CORWINE. 
Supreme  Court  op  Ohio,  December  14,  1897. 

[57  a  5. 246.] 

Error  to  the  Circuit  Court  of  Ross  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

Frank  P.  Hinton^  for  plaintiff  in  error. 

C  B,  Foster  and  W,  E,  Evans,  for  defendant  in  error.* 

WiLUAMS,  J. — Suit  was  brought  by  Corwine  against  Gartner  to 
recover  damages  for  breach  of  warranty  in  the  sale  of  a  horse.  The 
petition  alleges,  in  addition  to  the  warranty  and  its  breach,  that  the 
defendant  knew,  at  the  time  of  the  sale,  that  the  animal  was  not  what 
it  was  warranted  to  be.  On  the  trial  of  the  issues  joined  by  a  denial  of 
the  warranty  and  its  breach,  and  of  the  defendant's  knowledge  that  the 
warranty  was  false,  the  jury  was  instructed,  in  substance,  that  to  enti- 
tle the  plaintiff  to  a  verdict  in  the  case,  it  was  necessary  for  him  to 
prove,  by  a  preponderance  of  the  evidence,  that  the  defendant  knew  the 
warranty  was  false  in  some  material  particular,  or  had  reason  to 
believe  it  to  be  false.  The  judgment  rendered  on  the  verdict,  which 
was  for  the  defendant,  was  reversed  for  error  in  giving  the  foregoing 
instruction ;  and,  upon  the  question  concerning  which  the  'courts 
below  entertained  different  opinions,  the  case  has  been  ordered  to  be 
reported. 

The  contention  of  counsel  for  the  plaintiff  in  error  appears  to  be,  that 
the  effect  of  the  averment  charging  the  defendant  with  knowledge  of 
the  falsity  of  the  warranty,  was  to  make  the  action  one  for  deceit  or 
fraud ;  and,  therefore,  proof  of  such«  knowledge  was  essential  to  the 
plaintiff  *s  right  of  recovery  ;  otherwise,  the  petition  would  include  two 
inconsistent  causes  of  action  which  could  not  be  joined.^ 

The  code  permits  a  plaintiff  to  state  the  facts  which  constitute  his 
cause  of  action ;  and  when,  upon  any  of  the  facts 'so  stated,  he  is  enti- 

1  Only  so  much  of  the  opinion  is  gfiven  as  refers  to  the  one  point, 
t  The  arguments  are  omitted. 
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tied  to  recover,  he  cannot  be  denied  that  right  because  he  has  alleged 
other  facts  that  he  is  unable  to  prove.  A  warranty  in  a  sale  of  chattel 
property  is  a  part  of  the  contract ;  and  the  warrantor  is  bound  by  it,  and 
answerable  in  damages  for  its  breach,  though  he  may  have  honestly 
believed  the  article  to  be  as  warranted.  But  the  representations  of  the 
seller  may  fall  short  of  an  express  warranty,  and  yet  may  be  such  as 
induce  the  purchaser  to  rely  upon  them,  and  entitle  him  to  redress 
against  the  seller  if  the  latter  knew  they  were  false,  or  recklessly  made 
them  without  reasonable  ground  for  believing  them  to  be  true.  And 
which  of  these  phases  of  his  case  the  purchaser  may  be  able  to  sustain 
by  proof,  can  only  be  determined  on  the  trial.  But  proof  of  either 
entitles  him  to  relief. 

And  it  is  competent,  we  think,  for  a  plaintiff  to  state  in  his  pleading 
all  the  facts  of  the  transaction  which  enter  into  his  right  to  recover,  as 
he  believes  them  to  be,  though  they  present  different  grounds  of  recov- 
ery, and  admit  of  different  modes  or  measures  of  relief;  and  he  may 
ultimately  have  that  relief  to  which  the  allegations  proved,  show  him 
entitled. 

The  petition  of  the  plaintiff  alleges  an  express  warranty  of  the  horse, 
and  a  breach  of  that  warranty ;  and,  his  right  to  recover  the  damages 
resulting  from  that  breach  was  not  affected  by  the  allegation  of  the 
defendant's  knowledge  of  the  falsity  of  the  warranty.  The  latter  alle- 
gation did  not,  as  counsel  for  the  plaintiff  in  error  contends,  change  the 
action  to  one  exclusively  for  deceit,  nor  is  it  inconsistent  with  those 
upon  the  warranty  ;  they  may  all  be  true.  Whether  there  is  more  than 
one  cause  of  action  stated  in  the  petition,  is  a  question  upon  which  dif- 
ferences of  opinion  may  exist.  But  it  need  not  now  be  determined. 
If  there  are  two,  one  for  breach  of  the  warranty,  and  the  other  for  fraud, 
they  grew  out  of  the  same  transaction,  and  may  be  properly  joined  in 
the  same  petition  ;  and  no  motion  having  been  made  to  require  them  to 
be  separately  stated,  that  objection  to  the  petition,  if  it  were  open  to  it, 
was  waived  by  answer.  In  favor  of  the  view  that  there  is  but  one  cause 
of  action  stated,  it  may  be  said,  there  was  but  a  single  transaction 
between  the  parties — the  negotiations  resulting  in  the  sale  of  the  horse ; 
there  was  but  one  wrong  of  the  defendant — ^the  sale  of  an  unsound  ani- 
mal as  and  for  a  sound  one  ;  and  there  is  but  one  right  of  the  plaintiff 
growing  out  of  the  wrong,  and  that  is,  to  have  redress  for  the  injury  he 
sustained  in  consequence  of  it,  and  for  which  he  can  have  but  one  recov- 
ery. And  a  statement  of  all  the  facts  of  the  transaction,  with  a  demand 
for  the  relief  desired,  as  one  cause  of  action,  seems  more  in  harmony 
with  our  reformed  system  of  pleading  than  a  repetition  of  them,  which 
becomes  necessary,  in  part  at  least,  in  their  statement  as  separate  causes 
of  action.  But  in  either  event,  whether  the  petition  contains  but  one 
cause  of  action  or  two,  the  plaintiff,  upon  proof  of  the  warranty  and 
that  it  was  broken  to  his  damage,  was  entitled  to  a  verdict,  notwith- 
standing he  failed  to  establish  by  proof  the  defendant's  knowledge  that 
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the  warranty  was  false;  and  as  this  right  was  denied  him  by  the 
instruction  given  to  the  jury,  the  reversal  of  the  judgment  for  that 
reason  was  not  error.  Judgment  affirmed. 


MENTZER  V,  THE  WESTERN  UNION  TELEGRAPH  COMPANY. 
Supreme  Court  of  Iowa,  February  9,  1895. 

[93  Iowa  752.] 

This  is  an  action  at  law  to  recover  damages  from  defendant  for  negli- 
gently failing  to  deliver  a  telegram  notifying  plaintiff  of  the  death  of 
his  mother,  in  the  state  of  Ohio,  whereby  he  was  prevented  from 
attending  her  funeral.  There  was  a  trial  to  a  jury,  verdict  and  judg- 
ment for  plaintiff  for  the  sum  of  one  hundred  dollars,  and  defendant 
appeals. 

Mills  (2f  KeeUr,  for  appellant. 

Heins  &  Heins,  for  appellee. 

Deemer,  J. — ^There  was  testimony  tending  to  show,  and  the  jury- 
may  well  have  found,  that  on  the  eleventh  day  of  April,  1892,  one 
H.  Dom  delivered  to  the  defendant,  at  Creston,  Ohio,  to  be  transmitted 
to  plaintiff,  at  Cedar  Rapids,  Iowa,  the  following  telegraphic  message : 
**  Creston,  Ohio,  11,  1892.  To  J.  D.  Mentzer,  Cedar  Rapids,  Iowa. 
Mother  dead.  Funeral  Wednesday.  Answer  if  coming  or  not.  H. 
Dom. ' '  That  Dorn  paid  the  regular  charges  for  transmitting  the  same, 
and,  at  the  time  of  the  delivery  of  the  message,  informed  defendant's 
employe  in  charge  of  the  office  at  Creston  that  it  was  plaintiff 's  mother 
who  was  dead.  That  the  message  reached  defendant's  office  at  Cedar 
Rapids  at  9 :  16  A.  m.,  April  11,  1892,  but  through  the  negligence  and 
carelessness  of  defendant's  employes,  was  not  delivered  until  9  p.  m., 
April  thirteenth.  The  plaintiff  inquired  at  defendant's  office  at  Cedar 
Rapids  at  about  seven  o'clock  in  the  evening  of  April  eleventh,  and 
was  informed  there  was  nothing  there  for  him.  It  is  shown  beyond  dis- 
pute that  plaintiff's  mother  died  at  Creston,  Ohio,  on  April  11,  1892, 
and  was  buried  on  the  thirteenth,  and  that,  by  reason  of  the  failure  of 
defendant  to  deliver  the  message  informing  plaintiff  of  her  death,  he 
was  prevented  from  attending  her  funeral.  There  was  also  testimony 
tending  to  show  that  plaintiff  lost  some  time  from  his  work,  in  try'ing 
to  discover  whether  a  message  had  been  sent  him  or  not.  The  court 
gave  the  jury  the  following  instruction  with  reference  to  the  measure 
of  damages,  in  the  event  they  found  plaintiff  entitled  to  recover :  *  *  (7) 
If  you  find  for  plaintiff,  then  you  will  allow  him  for  the  amounts  he 
paid  for  messages  sent  by  him,  if  any  ;  for  loss  of  time  caused  by  the 
failure  to  deliver  said  message,  and  rendered  useless  thereby,  if  any ; 
and,  in  addition  thereto,  such  an  amount  as  you  may  find  from  the  evi- 
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dence  to  be  just  and  reasonable  to  compensate  plaintiff  for  the  damages 
sustained  by  reason  of  mental  anguish  suffered  by  him  by  reason  of 
failure  to  deliver  said  message,  if  any.  But  you  should  not  allovi 
plaintiff  anything  for  loss  of  time  or  expense  in  going  to  Creston,  Ohio, 
nor  should  you  allow  plaintiff  for  the  money  paid  by  Dom  for  the  mes- 
sage in  question.  '* 

It  is  conceded  by  appellant's  counsel  that  plaintiff  suffered  damages 
under  the  first  two  heads  covered  by  the  instruction,  to  the  amount  of 
one  dollar,  and  no  complaint  is  made  of  the  charge,  so  far  as  it  relates 
to  these  two  items.  The  objection  to  the  instruction  is  that  it  allows 
the  jury  to  assess  damages  for  "mental  anguish, ''  and  it  is  contended 
that  such  damages  are  not  allowable  in  actions  of  this  kind.  Counsel 
also  insists  that,  if  such  damages  are  recoverable  in  any  case,  they 
should  not  be  allowed  here,  for  the  reason  that  the  testimony  negatives 
any  such  suffering  on  the  part  of  the  plaintiff  as  would  entitle  him  to 
recover.  Disposing  of  this  last  proposition  first,  we  have  to  say  that 
there  is  sufficient  testimony  on  the  record  to  justify  the  conclusion  that 
the  plaintiff  did  suffer  as  claimed.  The  evidence  discloses  such  con- 
duct on  the  part  of  plaintiff  in  inquiring  for  a  message  at  the  office  of 
the  defendant  company,  and  in  the  efforts  put  forth  by  him  to  ascertain 
if  a  death  message  had  come,  as  to  evince  mental  anxiety.  Plaintiff 
says  he  was  desirous  of  attending  his  mother's  funeral,  and  that  he  felt. 
'  *  hard  ' '  because  of  the  delay  in  the  delivery  of  the  message.  He  imme- 
diately telegraphed  to  ascertain  if  he  could  be  present  at  the  funeral, 
and  took  up  his  journey  to  Ohio,  to  be  in  attendance  upon  the  burial. 
When  he  called  at  defendant's  office,  after  the  receipt  of  the  message,, 
he  was  excited  and  anxious.  He  complained  of  the  delay,  and  wanted 
to  know  why  the  message  was  not  delivered  at  his  house.  We  think 
these  declarations,  and  this  course  of  conduct,  clearly  indicate  that 
plaintiff  did  suffer  as  charged.  We  have,  then,  the  question  as  to 
whether  damages  for  mental  suffering  can  be  recovered  in  actions  of 
this  kind,  independent  of  any  physical  injury,  where  the  company  is 
advised  of  the  character  of  the  message,  and  negligently  fails  to  deliver 
it.  This  question  has  been  variously  decided  by  the  different  courts  of 
the  country,  but,  up  to  this  time,  is  an  open  one  in  this  state.  ^ 

The  general  rule  which  has  come  down  to  us  from  England,  no  doubt, 
is  that  mental  anguish  and  suffering  resulting  from  mere  negligence, 
unaccompanied  with  injuries  to  the  person,  cannot  be  made  the  basis  of 
an  action  for  damages.' 

And  doubtless  this  is  the  rule  of  law  to-day  in  all  ordinary  actions, 
either  ejtr  contraciu  or  ex  delicto.  But  it  must  be  remembered  that  there 
are  exceptions  to  the  rule,  and  that  the  telegraph,  as  a  means  of  convey- 
ing intelligence,  is  comparatively  a  new  invention.  The  general  rule 
above  referred  to  was  adopted  long  before  the  electric  current  was  har- 

Part  of  the  opinion,  citing  cases  on  this  question  of  substantive  law,  is  omitted. 
See  Lynch  v.  Knight,  2  II.  L-  Cas.  577 ;  Hobbs  v.  Railroad  Co.,  L.  R-  xo  Q.  B.  122. 
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nessed  and  made  subservient  to  the  will  of  man.  One  of  the  crowning 
glories  of  the  common  law  has  been  its  elasticity,  and  its  adaptability 
to  new  conditions  and  new  states  of  fact.  It  has  grown  with  civiliza- 
tion, and  kept  pace  with  the  march  of  events,  so  that  it  is  as  virile 
to-day,  in  our  advanced  state  of  civilization,  as  it  was  when  the  race 
was  emerging  from  the  dark  ages  of  the  past.  Should  it  ever  fail  to  be 
adjustable  to  the  new  conditions  which  age  and  experience  bring,  then 
its  usefulness  is  over,  and  a  new  social  compact  must  be  entered  into. 

Let  us  look  at  this  query,  then,  upon  principle  and  see  if  such  dam- 
ages are  recoverable.  And  first  we  must  determine  the  nature,  object, 
and  purposes  of  telegraph  companies ;  their  legal  status  and  duties  to 
the  public,  and  to  those  with  whom  they  do  business  ;  then  the  nature 
of  the  action ;  and,  finally,  the  elements  of  damage  which  may  be 
recovered,  either  by  reason  of  their  breach  of  contract  or  because  of 
their  failure  to  perform  their  duties, — and  see  if  there  is  any  reason 
known  to  and  recognized  by  the  law,  why  such  damages  should  not  be 
allowed.  Far  be  it  from  our  purpose  to  make  law.  We  cannot  legis- 
late, but  will  discover,  if  we  can,  whether  there  are  any  precedents  for 
recovery  lying  in  the  ashes  of  the  past. 

What,  then,  is  the  nature,  purpose,  and  object  of  the  teleg^ph,  and 
what  is  its  legal  status  ?  It  is  a  system  of  appliantres  conducting  the 
electric  current  or  fluid,  used  for  the  purpose  of  transmitting  intelli- 
gence, thought,  or  news  from  one  place  to  another.  Somewhat  akin  is 
it  to  a  common  carrier,' in  this :  that  they  are  both  carriers,  and  must 
serve  all  alike ;  but  the  carrier  transports  persons  or  goods,  while  the 
telegraph  conveys  intelligence.  The  very  object  of  the  invention  is  to 
quickly  convey  information  from  one  to  another,  upon  which  that  other 
may  act.  It  is  a  public  use,  and  for  that  reason  eminent  domain  may 
be  exercised  in  its  behalf,  and  is  engaged  in  a  business  affecting  public 
interests  to  such  an  extent  that  the  state  may  regulate  the 'charges  of 
the  companies  engaged  in  the  business.  It  is  not  an  insurer  of  the 
accuracy  or  of  the  delivery  of  messages  intrusted  to  it,  but  it  is  so  far  a 
common  carrier  as  to  be  bound  to  serve  all  people  alike,  and  to  exercise 
due  care  in  the  discharge  of  its  public  duties.  Nor  can  it  provide  by 
contract  for  exemption  from  liability  from  the  consequences  of  its  own 
negligence.  Enough  has  been  stated  to  show  that  it  owes  a  duty  to  all 
whom  it  attempts  to  serve,  independent  of  the  contractual  one  entered 
into  when  it  receives  its  messages.  Telegraph  companies  are  held, 
then,  to  the  exercise  of  due  care,  and  for  negligence,  either  in  sending 
or  delivering  messages,  are  liable  to  any  person  injured  thereby  for  all 
the  damages  he  may  sustain.  We  have  stated  these  rules  in  order  to 
show  that  one  who  is  injured  by  their  neglect  of  duty  may  maintain  an 
action,  either  ex  contractu  or  ex  delicto,  for  the  injuries  sustained.  The 
rule,  no  doubt,  is  as  announced  by  Judge  Cooley  in  his  work  on  Torts, 
at  page  104  et  seq.:  *'  In  many  cases  an  action,  as  for  tort,  or  an  action 
for  a  breach  of  contract,  may  be  brought  by  the  same  party  on  the  same 
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State  of  facts.  This,  at  first,  may  seem  in  contradiction  to  the  definition 
of  a  tort  as  a  wrong  unconnected  with  a  contract,  but  the  principles 
which  sustain  such  actions  will  enable  us  to  solve  the  seeming  diffi- 
culty.  .  .  .  There  are  also,  in  certain  relations,  duties  imposed  by  law, 
a  failure  to  perform  which  is  regarded  as  a  tort,  though  the  relations 
themselves  may  be  formed  by  contract  covering  the  same  ground.  .  .  . 
Thus,  for  breach  of  the  general  duty  imposed  by  law  because  of  the 
relation,  one  form  of  action  may  be  brought,  and  for  the  breach  of  con- 
tract another  form  of  action  may  be  brought.  '*  * 

In  this  state  all  forms  of  action  are  abolished.  The  pleader  simply 
makes  a  plain  statement  of  the  facts,  avoiding  legal  conclusions,  and 
may  recover  as  damages,  on  the  facts  stated,  whatever  the  law  will 
allow,  either  for  breach  of  contract  or  for  the  tort  pleaded.  We  desire 
to  make  this  plain,  for  if,  in  the  further  progress  of  the  opinion,  it 
should  appear  that  damages  for  mental  suffering  are  allowed  in  cases  of 
this  kind,  either  for  breach  of  contract  or  for  tort,  then  plaintiff  may 
recover.  With  this  thought  in  mind,  the  reader  may  also  be  able  to 
explain  and  reconcile  some  of  the  cases  before  cited.  .  .  . 

In  the  case  of  Stevenson  v,  Belknap,  6  Iowa,  103,  which  was  an  action 
brought  by  a  father  for  the  seduction  of  his  daughter,  this  court 
approved  an  instruction  that  damage  may  be  given,  not  only  for  his 
loss  of  service  and  actual  expenses,  but  also  on  account  of  the  wounded 
feelings  of  the  plaintiflf,  and  of  his  anxiety,  as  a  parent  of  other  chil- 
dren, whose  morals  may  be  corrupted  by  the  example.  In  the  case  of 
McKinley  v.  Railroad  Co.,  44  Iowa,  314,  which  was  an  action  for  an 
assault  by  one  of  the  defendant's  employes  upon  the  plaintiff,  the  lower 
court  instructed  the  jury  that  the  plaintiff  might  recover,  as  compen- 
satory damages,  not  only  for  bodily  pain  and  suffering,  but  for  the  out. 
rage  and  indignity  put  upon  him.  This  instruction  was  approved,  and 
it  was  held  that  mental  suffering  not  arising  from  bodily  pain,  but 
from  the  nature  of  the  assault,  might  be  recovered,  the  court  using  this 
language :  **  The  question  is  fairly  presented  whether  mental  anguish, 
arising  from  the  nature  and  character  of  the  assault,  constitutes  an 
element  of  compensatory  damages.  .  .  .  We,  on  principle,  are  unable 
to  see  why  mental  pain  arising  from  or  caused  by  the  nature  of  the 
assault  whereby  the  wound  was  inflicted  .  .  .  should  not  be  an  ele- 
ment of  such  damages.'*  **  A  careful  examination  of  the  authorities 
will  disclose  the  fact  that  the  weight  of  adjudicated  cases  is  in  favor  of 
the  proposition  that  mental  anguish  arising  from  the  nature  and  char- 
acter of  the  assault  is  an  element  of  compensatory  damages.  .  .  .  The 
mind  is  no  less  a  part  of  the  person  than  the  body,  and  the  sufferings 
of  the  former  are  sometimes  more  acute  and  lasting  than  those  of  the 
latter.**  It  may  also  be  said  in  this  connection  that  the  court  in  this 
case  decline  to  follow  the  case  oi Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev. 

1  See  also,  Rich  v.  Railroad  Co.,  87  N.  Y.  382  ;  Nevin  v.  Pullman  Car  Co.,  106  111.  22a;  Rail- 
way Co.  V.  Kemp,  61  Md.  619  ;  Cooley,  Torts,  p.  3. 
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224,  and  kindred  cases,  which  are  relied  upon  by  appellant's  counsel, 
remarking  that  ' '  the  decided  weight  of  authority  is  opposed  to  the  view 
taken  in  that  case,  and  we  are  unwilling  to  follow  it,  and  by  so  doing 
ignore  the  other  authorities  cited.'*  That  the  question  was  well  con- 
sidered and  deliberately  decided  is  apparent  from  the  fact  that  Mr.  Jus- 
tice Day  dissented  from  the  conclusion  of  the  majority.  In  the  quite 
recent  case  of  Shepardv.  Railway  Co.,  77  Iowa,  58,  41  N.  W.  Rep.  564, 
we  went  still  further,  and  squarely  held  that  damages  for  mental  suffer- 
ing are  recoverable,  although  there  was  no  physical  pain  or  injury.  In 
that  case  we  said :  *  *  If  these  things  (wounded  feeling^)  may  be  con- 
sidered in  connection  with  physical  suffering,  in  estimating  actual 
damages,  we  know  no  reason  which  forbids  their  being  considered  in 
the  absence  of  physical  suffering.  It  is  said  that  the  '  mental  pain  ' 
contemplated  by  the  court  in  the  case  last  cited  (44  Iowa,  314)  includes 
something  more  than  mere  wounded  feelings  or  wounded  pride,  and 
that  the  latter  can  be  considered  only  where  malice  is  alleged  and 
proven,  and  where  there  has  been  proof  of  actual  bodily  injury.  We 
do  not  think  the  claim  is  well  founded.  Humiliation,  wounded  pride, 
and  the  like  may  cause  very  acute  mental  anguish.  The  suffering 
caused  would  undoubtedly  be  different  in  different  persons,  and  no  exact 
rule  for  measuring  it  can  be  given.  In  ascertaining  it,  much  must 
necessarily  be  lefl  to  the  discretion  of  the  jury,  as  enlightened  by  the 
charge  of  the  court.  The  charge  given  in  this  case,  as  a  whole,  con- 
fined the  jury  to  an  allowance  for  compensatory  damages."  In  the 
case  of  Curtis  v.  Railway  Co.,  87  Iowa,  622,  54  N.  W.  Rep.  339,  this 
court  squarely  held  that  damages  might  be  recovered  for  mental  pain 
and  suffering,  although  the  damages  for  physical  injury  were  merely 
nominal ;  and  further  held  that  such  damages  were  compensatory,  and 
not  punitive.  In  the  case  of  Parkhurst  v.  Masteller,  57  Iowa,  480,  10 
N.  W.  Rep.  864,  which  was  an  action  for  malicious  prosecution,  this 
court  followed  the  McKinley  case,  and  held  that  in  such  actions  actual 
damages  would  include  compensation  for  bodily  and  mental  suffering, 
and  clearly  held  that  damages  for  mental  suffering  might  be  recovered 
in  such  cases  although  entirely  disconnected  from  bodily  suffering  or 
disability.  In  a  case  of  assault  and  battery,  ^  this  court  held  that  dam- 
ages for  mental  anguish  might  be  allowed  as  compensation.  In  the 
case  of  Paine  v.  Railway  Co. ,  45  Iowa,  569,  the  rule  in  the  McKinley 
case  was  recognized ;  but  it  was  held  there  was  no  right  of  recovery 
for  injury  to  feelings,  on  account  of  the  peculiar  facts  of  that  case. 
And  the  case  of  Fitzgerald  v.  Railway  Company,  50  Iowa,  79,  merely 
follows  the  Paine  case,  and  holds  that,  under  the  facts,  plaintiff  was 
not  entitled  to  recover.  The  rule  of  the  McKinley  case  has  never,  to 
our  knowledge,  been  doubted  by  any  later  decision.  In  the  case  of 
Stone  V.  Railroad  Company,  47  Iowa,  88,  it  was  held  that  the  action  in 
that  case,  owing  to  its  peculiar  facts,  was  an  action  for  breach  of  con- 

1  Lucas  V,  Flinn,  35  Iowa,  9. 
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tract ;  and  that  damages  for  mental  suffering  were  not  recoverable,  and 
in  this  case  it  is  said  :  ''  Insult  and  abuse  accompanying  a  breach  of 
contract  cannot  affect  the  amount  of  recovery  in  such  actions.  If  the 
action  is  based  upon  a  wrong,  the  jury  are  permitted  to  consider  injury 
to  feelings,  and  many  other  matters  which  have  no  place  in  actions  to 
recover  damages  for  breach  of  contracts.  * ' '  It  is  enough  to  say  here 
that  the  action  at  bar  is  ex  delicto^  or  that  damages  may  be  recovered  as 
if  it  were,  under  our  system  of  code  pleading. 

The  only  other  case  having  any  bearing  upon  this  question  is  Hall  v. 
Incorporated  Town  of  Manson^  90  Iowa,  585,  58  N.  W.  Rep.  881,  which 
was  a  case  wherein  plaintiff  sought  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  a  defective  street  crossing.  The  lower 
court  instructed  the  jury  that  plaintiff  might  recover  *'  for  the  peril,  if 
any,  the  jury  may  find  she  was  subjected  to,  from  the  evidence  in  the 
case.**  This  court  disapproved  the  instruction,  not  because  damages 
for  mental  anguish  could  be  recovered,  but  because,  '  •  in  our  view  of  the 
instruction,  its  wording  would  warrant  the  jury  in  allowing  damages 
for  mental  pain  and  suffering  which  would  include  peril,  and  also  for 
peril,  as  a  distinct,  independent,  and  additional  element  of  damage, 
thereby  allowing  double  compensation  for  the  peril  plaintiff  was  in, 
which  would  be  erroneous.  *  * 

From  these  cases  it  is  apparent  that  in  action's  of  tort  this  court  has 
frequently  announced  the  rule  that  damages  for  mental  suffering  may 
be  recovered,  although  there  is  no  physical  injury.  And,  if  this  be  so, 
why  is  not  this  a  case  where  they  ought  to  be  allowed  ?  It  cannot  be 
possible  that  here  is  a  legal  wrong  for  which  the  law  affords  no  remedy* 
The  wrong  is  plain,  the  injury  is  apparent,  and  we  think  the  law 
affords  a  remedy,  for  compensatory  damages,  under  the  rules  above 
given.  It  must  not  be  understood  to  follow  that,  in  all  actions  ex 
delicto,  damages  for  mental  suffering  may  be  allowed.  There  must  be 
some  direct  and  proximate  connection  between  the  wrong  done  and  the 
injury  to  the  feelings,  to  justify  a  recovery  for  mental  anguish.  But, 
when  this  connection  is  so  manifest  as  in  the  case  at  bar,  we  think  such 
damages  ought  to  be  allowed.  It  is  very  appropriately  said,  however, 
in  one  of  the  cases  which  has  been  cited,  that  *  *  great  caution  should  be 
used  in  the  trial  of  cases  like  this,  as  it  will  be  so  easy  and  natural  to 
confound  the  corroding  grief  occasioned  by  the  loss  of  a  parent  or  other 
relative  with  the  disappointment  and  regret  occasioned  by  the  fault  or 
neglect  of  the  company,  for  it  is  only  the  latter  for  which  recovery  may 
be  had  ;  and  the  attention  of  juries  might  well  be  directed  to  this  fact.  '* 
It  is  not  necessary  for  us  to  determine  on  which  theory  damages  for 
mental  anguish  are  recoverable.  If  we  find  they  are  recoverable,  either 
in  an  action  for  breach  of  contract,  or  by  reason  of  a  breach  of  public  duty, 
then  the  instruction  given  by  the  lower  court  was  correct,  and  should 
be  sustained.     It  will  be  noticed  that,  in  some  of  the  cases  holding  to  a 

1  Citing  Walsh  v.  Railway  Co.,  42  Wis.  23. 
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contrary  doctrine  from  that  here  announced,  recovery  was  denied 
because  of  the  form  of  action ;  that  is  to  say,  it  was  held  that  the  action 
in  the  particular  case  was  for  breach  of  contract,  and  that  damages  for 
mental  suflfering  were  not  recoverable  in  such  an  action.  Whether  they 
would  be  recoverable  in  actions  ex  delicto  or  not  was  not  determined.* 

Judgment  affirmed. 


TURNER  V.  STAI.LIBRASS. 

Court  of  Appeai,,  November  22,  1897. 

[(1898)   I  Q,  B.  56.] 

Appeal  from  an  order  of  a  judge  at  chambers  as  after-mentioned. 

The  action  was  brought  to  recover  damages  in  respect  of  injury  to  a 
horse  belonging  to  the  plaintiff.  The  statement  of  claim  alleged  that 
the  plaintiff  delivered  to  the  defendants  ahorse,  the  property  of  the  plain- 
tiff, to  be  agisted,  kept,  and  taken  care  of  by  the  defendants  in  consid- 
eration of  a  payment  of  one  shilling  a  day  by  the  plaintiff  to  the 
defendants  ;  and  the  defendants  promised  the  plaintiff  in  consideration 
of  the  premises  to  safely  keep,  agist,  and  take  care  of  the  said  horse ; 
and  that  in  breach  of  the  said  contract  the  defendants  did  not  safely 
keep,  agist,  and  take  care  of  the  said  horse,  but  negligently  erected  in 
the  field  in  which  the  said  horse  was  turned  out  a  low  wire  fence,  and 
negligently  permitted  the  grass  to  grow  so  as  to  hide  the  said  wire 
fence,  whereby  the  plaintiff's  horse  was  injured.  Alternatively,  the 
statement  of  claim  alleged  that  the  defendants  in  breach  of  their  con- 
tract negligently  allowed  the  said  horse  to  be  kept  and  remain  in  a  field 
containing  the  said  wire  fence  so  concealed  as  aforesaid,  whereby  the 
plaintiff 's  horse  was  injured. 

It  appeared  at  the  trial  that  the  plaintiff  had  delivered  the  horse  in 
question  to  the  defendants  for  agflstment,  and  that  the  horse  had  been 
placed  in  a  field  where  there  was  a  barbed  wire  fence  concealed  by  long 
grass,  through  which  injury  had  been  occasioned  to  the  horse.  The 
learned  judge  left  it  to  the  jury  to  say  whether  it  was  negligent  on  the 
part  of  the  defendants  to  put  the  horse  in  a  field  where  there  was  such 
a  fence  as  that  in  question.  The  jury  found  for  the  plaintiff  for  30/. 
damages.  The  master  held  on  taxation  that  the  plaintiff  was  entitled 
to  the  costs  of  the  action  on  the  High  Court  scale  ;  but  on  appeal  the 
judge  reversed  his  decision,  holding  that  the  action  was  one  founded  on 
contract  within  the  meaning  of  s.  116  of  the  County  Courts  Act,  1888, 
and  therefore  the  plaintiff  was  only  entitled  to  costs  on  the  county  court 
scale. 

1  KxNNB,  J.,  dissented,  holding  that  the  general  rule  that  damages  are  not  recoverable 
for  mental  pain  and  suffering  should  govern  the  case  at  bar.  The  reasoning  of  both  the 
majority  and  the  dissenting  opinion  on  this  point  of  substantive  law  is  omitted. 
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T,  Willes  Chitty,  for  the  plaintiff. 

Lyitelton,  for  the  defendants. 

A.  L.  Smith,  I^.  J. — ^  I  am  of  opinion  that  this  is  an  action  founded  on 
tort  within  the  meaning  of  s.  ii6  of  the  County  Courts  Acts,  1888. 
The  rule  of  law  on  the  subject,  as  I  understand  it,  is  that,  if  in  order  to 
make  out  a  cause  of  action  it  is  not  necessary  for  the  plaintiff  to  rely  on 
a  contract,  the  action  is  one  founded  on  tort ;  but,  on  the  other  hand, 
if,  in  order  successfully  to  maintain  his  action,  it  is  necessary  for  him 
to  rely  upon  and  prove  a  contract,  the  action  is  one  founded  upon  con- 
tract. The  question  is  under  which  class  the  present  action  falls.  It 
was  held  in  Bryant  v,  Herbert^  that  for  this  purpose  the  form  of  the 
action  as  stated  in  the  pleadings  is  immaterial.  In  my  opinion  the  way 
in  which  the  plaintiff 's  counsel  opened  his  case  at  the  trial  is  equally 
immaterial ;  and,  if  it  be  material  to  consider  how  the  judge  directed 
the  jury,  in  this  case  it  is  clear  that  he  directed  them  substantially  as 
if  the  action  were  one  of  tort,  not  of  contract ;  for  he  asked  them 
whether  it  was  an  unreasonable  or  negligent  thing  to  have  such  a  fence 
as  this  in  a  field  in  which  cattle  were  kept.  The  question  is  whether 
upon  the  facts  of  the  case  this  was  an  action  which  could  be  maintained 
without  relying  on  the  contract  of  agistment.  I  think  that  the  plaintiff 
shewed  a  good  cause  of  action  by  proving  a  bailment  on  which  a  duty 
arose  at  common  law  on  the  part  of  the  defendants  not  to  be  negligent 
in  respect  of  the  plaintiff  *s  horse,  independently  of  any  contract,  and 
breach  of  that  duty.  On  that  short  ground  I  think  this  was  an  action 
founded  on  tort  within  the  meaning  of  the  enactment  of  the  County 
Courts  Act,  1888,  as  to  costs.  For  these  reasons  I  think  the  appeal 
must  be  allowed. 

RiGBY,  I^.  J. — I  am  of  the  same  opinion.  The  enactment  on  which 
this  case  depends  divides  actions  into  two  classes  for  the  purpose  of  dis- 
criminating between  them  with  regard  to  costs,  namely,  actions  founded 
on  contract  and  actions  founded  on  tort.  The  question  whether  an 
action  falls  within  one  class  or  the  other  depends  on  the  facts  of  the 
case,  not  on  the  form  in  which  the  action  is  brought.  It  has  long  ago 
been  settled  that  the  form  of  the  pleadings  is  for  this  purpose  imma- 
terial. The  rule  is  that,  if  the  plaintiff,  in  order  to  shew  a  cause  of 
action,  must  rely  on  a  contract,  the  action  is  one  founded  on  contract ; 
otherwise  it  is  one  of  tort.  I  think  that  in  this  case  the  plaintiff  was 
not  obliged  to  rely  on  a  contract,  and  therefore  the  action  must  be 
treated  as  one  founded  on  tort. 

Collins,  I,.  J. — I  am  of  the  same  opinion.  I  think  some  confusion 
may  possibly  arise  from  the  expression  of  the  rule  on  this  subject  as 
being  that  the  test  is  whether  the  plaintiff  is  obliged,  in  order  to  main- 
tain his  action,  to  rely  on  a  contract.  The  relation  of  bailor  and  bailee 
must  arise  out  of  some  agreement  of  the  minds  of  the  parties  to  it ;  but 

1  The  argumentfi  are  omitted. 

2  3  C.  P.  D.  389. 
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that  agreement  of  minds  is  not  the  contract  contemplated  by  that  mode 
of  expressing  the  rule  to  which  I  refer.  Such  an  agreement  of  minds 
is  presupposed  in  the  case  of  any  relation  which  brings  about  the  com- 
mon law  liability  of  a  bailee  to  his  bailor.  Where  such  a  relation  is 
established,  the  result  of  the  cases  appears  to  be  that,  if  the  plaintiff  can 
maintain  his  action  by  showing  the  breach  of  a  duty  arising  at  common 
law  out  of  that  relation,  he  is  not  obliged  to  rely  on  a  contract  within 
the  meaning  of  the  rule ;  but,  if  his  cause  of  action  is  that  the  defend- 
ant ought  to  have  done  something,  or  taken  some  precaution,  which 
would  not  be  embraced  by  the  common  law  liability  arising  out  of 
the  relation  of  bailor  and  bailee,  then  he  is  obliged  to  rely  on  a  con- 
tract within  the  meaning  of  the  rule.  A  distinction  has  been  drawn 
between  acts  of  misfeasance  and  non-feasance  which  has  given  rise  to 
some  difficulty  ;  but  it  seems  to  me  that,  whether  the  matter  complained 
of  is  one  of  misfeasance  or  non-feasance,  the  question  really  is  whether 
it  is  embraced  within  the  ambit  of  the  common  law  liability  arising  out 
of  the  relation  between  bailor  and  bailee.  If  it  is,  then  the  plaintiff  is 
not  driven  to  rely  on  a  contract  within  the  meaning  of  the  rule  on  the 
subject  of  costs.  But,  if  it  is  not,  then  the  plaintiff  must  rely  on  a 
contract  in  order  to  shew  a  cause  of  action,  and  the  action  is  there- 
fore one  founded  on  contract.  In  the  present  case  it  is  quite  clear  that 
the  duty  upon  a  breach  of  which  the  action  was  founded  was  one  which 
arose  at  common  law  simply  out  of  the  relation  of  bailor  and  bailee, 
and  therefore  the  plaintiff  was  not  driven  to  rely  on  the  contract.  I 
quite  ag^ee  that  this  question  does  not  depend  on  the  form  of  the  plead- 
ings ;  but  the  case  of  Corbett  v.  Packington^  *  which  was  decided  at  a 
time  when  it  was  essential  that  the  pleader  should  accurately  state  the 
cause  of  action,  illustrates  what  I  have  said  with  regard  to  the  distinc- 
tion between  the  liability  arising  at  common  law  out  of  the  relation 
of  bailor  and  bailee,  and  any  further  liability  arising  on  the  terms  of 
the  contract  of  bailment.  It  was  held  in  that  case  that  a  count  alleging 
that  the  plaintiff  had  delivered  certain  boars  and  pigs  to  the  defendant 
to  be  taken  care  of  for  reward,  and  that  the  defendant  had  in  consider- 
ation thereof  agreed  with  the  plaintiff  to  take  care  of  them,  and  rede- 
liver the  same  to  the  plaintiff  on  request,  was  a  count  in  assumpsit,  and 
could  not  therefore  be  joined  with  counts  in  case,  because  the  alleged 
obligation  to  redeliver  the  pigs  went  beyond  the  common  law  duty  of 
the  defendant  as  bailee,  and  could  only  arise  out  of  the  contract. 

Appeal  allowed. 

1  (1827)  6  B.  &  C.  268. 
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JACOBSON  V.  BROOKLYN  ELEVATED  RAILROAD  COMPANY. 
Supreme  Court  of  New  York,  Speciai,  Term,  January  22,  1898. 

[48  N,  Y,  Supp.  1072.] 

Action  by  Arthur  C.  Jacobson  individually,  and  himself  and  another, 
as  executors  of  the  last  will  of  Mary  Jacobson,  against  the  Brooklyn 
Elevated  Railroad  Company  and  others,  for  an  assessment  of  damages, 
and  for  an  injunction  unless  such  damages  be  paid.  As  to  the  execu- 
tors, sent  to  the  jury  calendar.  As  to  the  plaintiff  Jacobson  individually, 
judgment  against  defendants. 

Stephen  M.  Hoye,  for  plaintiff. 

Alex,  S.  Lyman,  for  defendant. 

Gaynor,  J. — ^Counsel  for  the  company  moved  before  any  witness  had 
been  sworn,  and  again  at  the  close  of  the  evidence,  that  the  claim  for 
damages  for  loss  of  rents  which  accrued  prior  to  September  12,  1896, 
when  the  plaintiff  Jacobson  got  title  by  devise  from  his  mother,  be  sent 
to  the  jury  calendar  for  trial,  and  that  the  court  try  in  equity  only  the 
case  of  the  said  owner.  Upon  the  death  of  the  said  mother  her  claim 
for  damages  passed  to  her  executors.  They  have  no  interest  in  restrain- 
ing the  maintenance  and  operation  of  the  road.  Their  claim  is  discon- 
nected from  the  land,  and  is  the  basis  for  a  common -law  action  for 
damages  only.  On  the  other  hand,  the  mother's  devisee  (the  plaintiff 
Jacobson)  had  a  separate  claim  for  damages  since  he  became  owner,  and 
also  a  right  of  action  to  restrain  the  future  maintenance  and  operation 
of  the  road ;  but  he  has  a  standing  in  equity  to  have  his  damages  found 
and  to  obtain  relief  by  injunction  at  the  same  time.*  Two  distinct 
causes  of  action,  viz. ,  that  of  the  present  owner  and  that  of  the  execu- 
tors of  the  former  owner,  are  therefore  improperly  united.  But  the 
defendant  cannot  take  this  objection  for  not  having  pleaded  it.*  Nor 
has  it  pleaded  that  the  executors  have  an  adequate  remedy  at  law. 
But  it  was  not  required  to  do  this,  for  the  complaint  docs  not  disclose 
their  true  position  of  having  only  a  legal  cause  of  action,  but  on  the 
contrary  it  alleges  that  they  with  the  other  plaintiff  (Jacobson)  are  the 
owners.  It  does  not  disclose  that  the  plaintiff  Jacobson  became  the 
sole  owner  in  1896  as  devisee  of  their  testator.  The  complaint  thus 
states  a  good  suit  in  equity  only.  In  such  a  case  the  defendant  never 
had  to  plead  that  the  plaintiffs,  or  any  of  them,  had  an  adequate  remedy 
at  law,  in  order  to  oust  chancery  of  jurisdiction.  On  the  contrar>', 
when  the  proof  showed  that  instead  there  was  only  a  common -law 
action,  it  was  in  time  to  take  the  objection  to  the  jurisdiction  of  chan- 

1  Cogswell  V.  Railroad  Co.,  103  N.  Y.  to  ;  8  N.  E.  537.     Infra. 

<  Citing  Code  Civ.  Pro.  \\  498,  499,  which  provide  inter  alia,  that  if  the  objection  that 
causes  of  action  have  been  improperly  united  is  not  taken  either  by  demurrer  or  answer,  it 
shall  de  deemed  to  be  waived. 
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eery  then,  and  the  suit  had  to  be  dismissed.^  But  that  motion  has  not 
been  made  here  in  respect  of  the  executors,  and  we  therefore  have  the 
precise  question  to  decide,  viz.,  whether  the  action  must  be  severed, 
and  the  claim  of  the  executors  sent  to  the  jury  calendar,  for  that  was 
the  motion  made.  I  think  it  must  be  answered  in  the  affirmative. 
The  defendant  was  entitled  to  a  jury  trial  thereon,  and  did  not  waive  it.i 
It  did  not  plead  a  misjoinder,  nor  that  the  executors  had  an  adequate 
remedy  at  law  (for  that  was  not  true  of  their  cause  of  action  as  alleged, 
and  therefore  could  not  be  pleaded  of  it)  ;  nor  did  it  move  to  dismiss 
their  cause  of  action  upon  the  evidence,  which  revealed  that  they  had 
none  in  equity ;  but  nevertheless  they  asked  in  time  for  a  jury  trial. 
That  they  did  this  instead  of  asking  for  the  dismissal  which  they  were 
entitled  to,  cannot  be  found  fault  with  by  the  plaintiff  executors ;  and 
I  do  not  dismiss  it  only  because  the  defendant  asks  instead  that  it  be 
sent  to  the  jury  calendar. 

From  the  time  the  road  was  built  to  the  present,  I  find  that  the  value 
of  the  property  has  depreciated  about  $2,000,  one-half  of  which  is  per- 
manent damage  caused  by  the  road.  The  plaintiff  Jacobson  has  lost 
$60  in  rent. 

Let  the  plaintiff  Jacobson  have  judgment  for  a  perpetual  injunction 
unless  this  sum  of  $1,060  be  paid. 


LECK  V.  RUDD. 

Supreme  Court  of  New  Yor^,  Trial  Term,  April,  1898. 

[53  N.  Y.  Supp.  208.] 

Action  by  William  Leek,  an  infant,  etc.,  against  John  Rudd,  to 
recover  damages  for  breach  of  contract. 

T.  E.  Murray,  for  plaintiff. 

A.  B,  Carringtoriy  for  defendant. 

McAdam,  J. — The  complaint  charges  that  the  defendant,  a  wholesale 
dealer  in  milk,  sold  to  the  plaintiff,  for  use  in  his  business,  a  quantity 
of  milk,  on  the  agreement  that  it  should  be  pure  and  wholesome ;  that, 
relying  upon  this  agreement,  the  plaintiff  received  from  the  defendant, 
and  sold  to  customers  from  day  to  day,  certain  of  said  milk,  which  he 
believed  to  be  pure  and  wholesome  ;  that  on  August  22,  1895,  a-  milk 
inspector  tested  certain  milk  which  the  plaintiff  on  that  day  had 
received  from  the  defendant  under  said  agreement,  and,  on  September 
4th  following,  caused  the  plaintiff 's  arrest  for  selling  adulterated  milk  ; 
that,  upon  a  trial  subsequently  had,  the  plaintiff  was  convicted  of  the 

1  Dalton  V.  Vandervccr  (Sup.)  29  N.  Y.  Supp.  342  ;  Wheelock  v.  Lee,  74  N.  Y.  495. 
t  Wheelock  v.  Lee,  74  N.  Y.  495 ;  Code  Civ,  Pro.  g  1009. 
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offence,  and  fined  f  icx> ;  and  that  the  publication  of  his  arrest  and  con- 
viction injured  his  business. 

This  is  not  a  case  where  a  vendee  is  seeking  to  obtain  the  difference 
between  the  market  value  and  the  agreed  price  of  the  thing  sold  ;  nor 
is  there  any  alleviation  that  the  vendee  had  paid  the  agreed  price,  so  as 
to  make  such  difference  recoverable.  The  action  is  to  recover  for  a 
remote  consequence  of  the  sale, — injury  to  the  vendee's  business,  caused 
by  his  arrest  and  conviction, — ^not  within  the  presumed  contemplation  of 
'the  parties.  In  order  to  recover  consequential  damages  of  this  charac- 
ter, the  action  should  have  been  brought  ex  delicto  ;  and  scienter  should 
have  been  charged,  so  as  to  make  it  one  for  deceit.^  It  was  not  so 
brought,  but  on  the  theory  of  contract.*  This  was  stated  by  the  plain- 
tiff's  counsel  in  his  opening.  In  such  form,  the  action  for  consequen- 
tial damages  is  not  maintainable,  and  for  this  reason  the  complaint 
must  be  dismissed. 


WISNER  V.  THE  CONSOLIDATED  FRUIT  JAR  COMPANY. 

Supreme  Court  of  New   York,   Appellate  Division,  February 

Term,  1898. 

[25  App,  Div.  362.] 

Appeal  by  the  defendant.  The  Consolidated  Fruit  Jar  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  9th 
day  of  August,  1897,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Monroe  Special  Term,  overruling  the  defendant's  demurrer 
to  the  complaint  on  the  sole  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

George  B,  Lester,  for  the  appellant. 

William  A.  Sutherland^  for  the  respondent. 

FoLLETT,  J. — ^The  complaint  alleges  but  one  count.  Its  draughts- 
man evidently  entertained  the  idea  that  he  was  setting  forth  facts  con- 
stituting an  equitable  cause  of  action  for  an  accounting,  but  in  this  he 
was  in  error. 

An  equitable  action  for  an  accounting  cannot  be  maintained  by  a 
vendee  of  goods,  who  has  paid  money  from  time  to  time  on  the  account, 
against  his  vendor  to  ascertain  the  state  of  the  account,  and  the  fact 
that  the  prices  for  all  or  some  of  the  goods  sold  were  not  agreed  upon 
does  not  change  the  rule. 

The  facts  alleged  show  that  for  several  years  before  this  action  was 
begun  the  plaintiff  purchased  goods  at  various  times  of  the  defendant, 

1  Baylies,  Code  Pi.  i6i ;  s  Am.  &  Bng.  Enc.  Law,  318. 
>  See  36  Am.  &  Bug.  Enc.  Law,  72. 
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for  which  the  plaintiff  became  liable  to  pay  the  defendant  their  value 
or  their  agreed  price,  and  that  from  time  to  time  the  plaintiff  paid  the 
defendant  sums  of  money,  by  which,  as  the  plaintiff  alleges,  he  over- 
paid the  defendant  by  about  $5,000,  which  he  seeks  to  recover,  and  for 
which  he  demands  judgment.  This  is  simply  a  legal  cause  of  action. 
It  is  true  that  the  plaintiff,  in  addition  to  his  demand  for  a  money  judg- 
ment, also  demands  an  accounting,  but  this  does  not  make  the  action 
an  equitable  one.  In  case  a  plaintiff,  by  accident  or  design,  sets  forth 
a  legal  cause  of  action  in  his  complaint,  which  he  erroneously  supposes 
to  be  an  equitable  cause  of  action,  and  demands  a  money  judgment,  a 
demurrer  to  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  will  not  be  sustained.  In  case 
a  plaintiff  has  the  right  to  maintain  an  action  at  law  or  a  suit  in  equity, 
and  he  elects  to  bring  a  suit  in  equity,  demanding  only  equitable  relief, 
but  fails  to  state  sufficient  facts  in  his  complaint  to  constitute  an  equit- 
able cause  of  action,  and  the  defendant  demurs  on  the  ground  '  *  that 
the  said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  "the  demurrer  will  be  sustained,  though  the  facts  alleged  are 
sufficient  to  constitute  a  legal  cause  of  action  ;  and  so,  in  case  he  elects 
to  bring  an  action  at  law,  demanding  only  legal  relief,  but  fails  to  state 
sufficient  facts  in  his  complaint  to  constitute  a  legal  cause  of  action,  and 
the  defendant  demurs  on  the  ground  '  *  that  the  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action, "  the  demurrer  will 
be  sustained,  though  the  facts  alleged  are  sufficient  to  constitute  an 
equitable  cause  of  action.* 

In  such  a  case  a  plaintiff  has  his  choice  of  remedies,  and,  having 
made  his  election,  he  must,  in  the  face  of  a  demurrer,  abide  by  his 
election.  The  case  at  bar  is  quite  different.  On  the  facts  set  forth  in 
the  complaint,  the  plaintiff  has  no  equitable  cause  of  action,  but  has  a 
legal  one,  and  having  demanded  a  money  judgment  as  well  as  equita- 
ble relief,  the  complaint  is  not  demurrable  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.* 

The  cases  of  which  Bockes  v,  Lansing,  74  N.  Y.  437,  Wheelock  v.  Lee, 
74  N.  Y.  495,  Dalton  v,  Vanderveer,  8  Misc.  Rep.  484,  Fitzsimons  v. 
Drought,  16  App.  Div.  454,  are  types,  holding  that  when  an  equitable 
cause  of  action  is  set  out  in  the  complaint,  the  defendant  answers,  the 
cause  is  tried  as  an  equitable  one,  and  the  evidence  fails  to  establish  an 
equitable  cause  of  action,  the  plaintiff  cannot  recover  on  the  ground 
that  the  evidence  establishes  a  legal  cause  of  action,  are  not  in  point. 
An  equitable  cause  of  action  is  not  set  out  in  the  complaint.  This  case 
has  not  been  tried,  and,  it  appearing  on  the  face  of  the  complaint  that 
the  trial  of  the  action  will  involve  the  examination  of  a  long  account, 
it  will  necessarily  be  tried  before  a  referee,  neither  party  being  entitled 

1  Bdson  V.  Girvan,  29  Hun,  422  ;  Swart  v.  Boughton,  35  Hun,  281 ;  WiUis  v.  Paiichild,  19  J 
A  S.  405;  Fisher  v.  Charter  Oak  I,ifc  Ins.  Co.,  20  J.  &  S.  179. 

1  Porous  Plaster  Co.  v.  Seabury,  43  Hun,  611 ;  Wetmore  v.  Porter,  92  N.  Y.  76. 
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to  a  trial  by  jury.  Under  our  code  of  procedure  an  equitable  action 
for  an  account-  is  not  sustainable  in  many  cases  in  which  such  an  action 
was  sustainable  under  the  practice  prevailing  before  1848.  In  an  action 
at  law  the  service  of  a  bill  of  particulars  and  the  production  of  books 
and  papers  may  be  compelled ;  the  adverse  party  may  be  examined 
before  trial,  and  the  issues  are  usually  tried  before  a  referee.*  The 
plaintiff  has  taken  upon  himself  the  burden  of  showing  the  amount 
and  value  of  the  goods  purchased  by  him  and  when*  purchased,  and,  in 
case  the  goods  were  sold  at  prices  agreed  upon,  the  prices  at  which  they 
were  sold,  and  also  showing  the  sums  which  he  has  paid  on  account  of 
such  goods  and  when  paid.  He  will  not  establish  a  cause  of  action  by 
simply  showing  the  amounts  which  he  has  paid,  because  his  cause  of 
action  rests  on  the  theory  of  overpayment,  to  establish  which  he  must 
necessarily  prove  both  sides  of  the  account. 

The  interlocutory  judgment  overruling  the  demurrer  should  be 
affirmed,  with  costs,  with  leave  to  the  defendant  to  withdraw  its  de- 
murrer and  answer  on  the  payment  of  costs. 

All  concurred. 


KRESS  V.  WOEHRLE. 
Supreme  Court  of  New  York,  Appellate  Term,  May,  1898. 

[23  Misc,  472.*] 

Appeal  by  the  plaintiff  from  a  judgment  rendered  in  his  favor  *•  for 
moneys  loaned ;  no  fraud  shown. " 

The  nature  of  the  action  and  the  material  facts  appear  in  the  opinion. 

M,  S,  Adler,  for  appellant. 

Julius  Henry  Cohen,  for  respondent. 

GiBGERiCH,  J. — ^The  plaintiff  sued  for  the  recovery  of  moneys  alleged 
to  have  been  obtained  from  him  by  the  defendant  by  fraudulent  repre- 
sentations. The  justice  decided  that  no  fraud  was  shown,  and  gave 
judgment  in  favor  of  plaintiff  for  the  amount  claimed  *  *  for  moneys 
loaned. "  This  was  error.  If  the  justice  did  not  believe,  as  is  obvious, 
that  a  fraud  had  been  committed,  it  was  his  duty  to  dismiss  the  com- 
plaint, or,  upon  a  conflict  of  the  evidence,  to  render  a  judgment  in  favor 
of  the  defendant,  and  not  give  judgment  for  the  plaintiff  for  the  sum 
obtained  ex  contractu. 

The  form  of  the  plaintifl^s  action  being  ex  delicto,  it  was  incumbent 
upon  him  to  establish  the  fact  that  the  defendant  was  guilty  of  fraud  in 

1  Marvin  v.  Brooks,  94  N.  V.  71, 80. 
i  8.  C.  53  N.  Y.  Supp.  638. 
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contracting  or  incurring  the  liability,  and  his  allegations  were  not 
sustained  by  the  mere  proof  of  a  contract  and  its  breach.* 

The  judgment  cannot  stand  in  any  event,  because  it  is  not  secundum 
allegata  et  probata  ^ 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

Beekman,  P«  J.,  and  Gii^dersi^eeve,  J.»  concur. 


YARDUM   V,   WOLF. 

Supreme  Court  op  New  York,  Appellate  Division,  August  io, 

1898. 

[33  App'  ^^'  247."] 

Appeal  by  the  defendant,  Morris  Wolf,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  6th  day  of  July,  1898,  deny- 
ing the  defendant's  motion  to  vacate  an  order  of  arrest  heretofore  granted 
in  the  action. 

Edward  A.  Alexander,  for  the  appellant. 

E.  G,  Benedict,  for  the  respondents. 

Order  affirmed,  with  ten  dollars  cost  and  disbursements,  on  opinion 
of  Daly,  J. 

Present — Barrett,  Rumsey,  O'Brien,  and  Ingraham,  JJ. 

The  following  is  the  opinion  of  Daly,  J. — ^The  defendant  is  arrested 
for  conversion  and  moves  to  vacate  the  order  for  alleged  insufficiency  of 
the  complaint,  as  indicated  in  the  brief  of  counsel.  It  is  contended  (i) 
that  the  complaint  shows  that  the  plaintiffs  elect  to  sue  upon  contract 
for  goods  consigned,  or  their  proceeds,  and  not  for  conversion ;  and  (2) 
that  the  complaint  fails  to  state  that  the  plaintifis  have  any  property  in 
the  goods  or  any  right  to  immediate  possession.  The  complaint  sets 
forth  that  the  plaintiffs  are  dealers  in  rngs,  and  that  two  lots  of  rugs 
were  delivered  by  them  to  the  defendant  (on  March  10,  and  June  2,  1898, 
respectively),  as  a  factor,  on  consignment  upon  an  agreement  that  the 
defendant  should  receive  the  rugs  on  consignment,  as  factor,  should  sell 
such  as  he  should  be  able  to  sell  and  return  to  plaintiffs  on  the  sale  of 
all  the  first  lot  $1,759.29,  and  on  the  sale  of  the  second  lot,  $2,084.05, 
each  rug  having  a  valuation,  and  the  sum  of  the  valuations  of  the  re- 
spective lots  being  the  respective  sums  aforesaid ;  the  defendant  to 

i  Citing,  Walter  v.  Bennett,  i6  N.  Y.  250 ;  Ross  v.  Mather,  51  N.  Y.  108 ;  Tniesdell  v. 
Bourke,  145  N.  Y.  612 ;  Kley  v.  Healy,  9  Misc.  93 ;  Smith  v.  Smith,  4  App.  Div.  227 :  Sbur  v. 
Silverman,  23  Misc.  151 ;  50  N.  Y.  Supp.  657  ;  Wright  v.  Duffie,  23  Misc.  338. 

s  Citing,  Puld  v.  Kahn,  4  Misc.  600;  Owens  v.  Pljrnn,  7  Misc.  171 ;  Kley  v.  Healy,  9Mijic  93. 

<  8.  C,  54  N.  Y.  Snpp.  192. 
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receive  for  his  services  in  selling  whatever  he  should  receive  over  those 
sums,  and  in  case  he  should  not  sell  any  of  said  rug^  to  return  them  to 
plaintiffs.  The  complaint  further  sets  forth  that  none  of  the  rugs  has 
been  returned,  and  that  as  to  the  first  lot  defendant  has  refused  to  in- 
form plaintiffs  how  many  he  has  sold ;  that  he  has  paid  $300  on  account 
of  their  value,  and  has  refused  on  demand  to  return  any  of  them  or  the 
proceeds  thereof,  and  has  converted  to  his  own  use  all  the  rugs  which 
he  has  not  sold,  and  all  the  money  for  which  the  rugs  have  been  sold 
by  him]as  factor,  except  the  said  sum  of  $300 ;  and  as  to  the  second  lot, 
that  he  has  not  returned  any  of  said  rugs,  nor  the  money  for  which  he 
has  sold  any  of  the  same,  but  has  converted  to  his  own  use  the  rugs  or 
the  money ;  that  plaintiffs  have  demanded  of  defendant  that  he  should 
return  the  rugs,  or  such  of  them  as  he  had  not  sold,  and  the  proceeds  of 
any  which  he  has  sold,  if  any,  but  that  the  defendant  has  refused  so  to 
do.  As  to  the  first  lot  it  is  alleged  that,  by  reason  of  such  conversion, 
the  plaintiffs  are  entitled  to  have  of  defendant  the  said  sum  of  11,759.29, 
less  the  payment  of  $300,  and  an  allowance  of  $75  on  previous  transac- 
tions, making  the  amount  $1,384.29.  As  to  the  second  lot  it  is  alleged 
that  the  defendant,  by  reason  of  the  premises,  is  indebted  to  the  plain- 
tiffs in  the  sum  of  $2,084.05,  and  the  plaintifis  demand  judgment  for  the 
said  sums,  with  interest  on  each. 

There  is  no  ground  for  the  contention  that  the  plaintifis  have  waived 
the  tort  and  elected  to  sue  on  contract.  McDonougk  v.  Dillingham^  43 
Hun  493,  is  cited  by  defendant's  counsel.  In  that  case  the  complaint 
set  up  a  cause  of  action  on  contract,  with  allegations  of  fraud  in  con- 
tracting the  debt,  and  it  was  held  that  the  action  was  upon  contract, 
the  allegation  of  fraud  being  added  under  section  549  of  the  Code. 
The  decision  has  no  bearing  upon  this  case.  The  causes  of  action  here 
are  characterized  by  the  allegations  of  conversion,  and  those  allegations 
evince  the  plaintiffs'  election  to  sue  for  the  tort.  There  is  no  ambi- 
guity nor  uncertainty  on  this  point  in  the  complaint,  and  so  the  de- 
mand for  judgment  for  the  specific  valuations  fixed  by  agreement  upon 
the  goods  instead  of  a  demand  for  damages,  and  general  allegations  of 
damage  have  no  significance.  Nor  is  the  objection  that  the  complaint 
does  not  allege  ownership  nor  right  of  possession  of  plaintiffs  well 
taken.  It  is  true  that  ownership  or  right  of  possession  must  be  pleaded 
and  proved  to  sustain  an  action  for  conversion  ;  but,  so  far  as  the  plead- 
ing is  concerned,  it  is  sufficient  if  facts  are  set  forth  which  show  prop- 
erty or  right  of  possession  in  the  plaintiff.  Bare  possession  of  property 
or  mere  prior  possession  is  sufficient  to  sustain  trover.* 

An  allegation  of  possession  imports  lawful  possession,  and  an  alle- 
gation *•  that  the  property,  after  being  in  the  possession  of  the  plain- 
tiff came  into  the  possession  of  the  defendant,  who,  although  often 
requested  so  to  do,  has  not  delivered  the  same  to  the  plaintiff,  but 

1  Duncan  v.  Spear,  xi  Wend.  54,  and  note. 


PICKENS  V.   SOUTH   CAROLINA  AND   GEORGIA   R.    R.    CO.  177 

wrongfully  detains  the  said  goods  from  him, ' '  is  sufficient,  if  true, 
to  establish  conversion.^ 

The  facts  pleaded  in  this  complaint  show  that  the  rugs  after  being 
in  possession  of  plaintifiOi  came  into  possession  of  defendant,  for  they 
were  delivered  to  defendant  by  plaintiffs  to  be  sold.  This  prior  pos- 
session of  plaintiffs  is  to  be  presumed  lawful.  Wrongful  detention  is 
shown  by  defendant's  refusal  to  deliver  on  demand  of  his  principals, 
which  he  was  bound  to  do,  no  right  to  detain  them  against  the  demand 
of  the  principals  being  shown.  On  the  contrary,  the  refusal  of  the 
agent  to  account,  that  is,  to  state  how  many  rugs  had  been  sold,  gave 
immediate  right  to  demand  the  return  of  the  goods  on  hand  and  the 
proceeds  of  any  that  had  been  sold.  Refusal  to  comply  with  that  de- 
mand was  wrongful,  and  a  cause  of  action  for  conversion  was  suffi- 
ciently set  forth  by  pleading  those  facts. 

Motion  to  vacate  order  of  arrest  denied^  with  ten  dollars  costs. 


PICKENS  z/.  SOUTH  CAROLINA  AND  GEORGIA  R.  R.  CO. 
SuPRBMB  Court  op  South  Carolina,  March  25,  1899. 

[54  S,  C  498.] 

Mr.  JusncB  Gary. — ^The  complaint  sets  forth  two  causes  of  action, 
the  first  of  which  is  as  follows : 

I.  The  first  paragraph  alleges  the  corporate  existence  of  the  defend- 
ant. 

'*  II.  That  at  the  said  times,  the  defendant  was  operating  in  connection  with 
its  railroad,  the  Carolina,  Cumberland  Gap  and  Chicago  Railroad,  the  same 
being  a  line  of  railway  running  from  the  city  of  Aiken,  in  this  state,  to  the  town 
of  Edgefield,  also  in  this  state,  and  then  owned  by  the  Carolina,  Cumberland 
Gap  and  Chicago  Railway  Company,  which  was  also  a  corporation  created  by 
and  under  the  laws  of  this  state. 

"  III.  That  on  or  about  the  31st  day  of  March,  1896,  the  plaintiff,  for  a  valuable 
consideration,  purchased  of  the  defendant  company  at  the  depot  of  the  Carolina, 
Cumberland  Gap  and  Chicago  Railway,  at  the  town  of  Edgefield,  a  round  trip 
ticket,  which  entitled  the  plaintiff  to  passage  from  the  town  of  Edgefield  over  the 
railway  of  the  said  Carolina,  Cumberland  Gap  and  Chicago  Railway  Company, 
via  the  said  city  of  Aiken,  thence  over  the  railway  of  the  defendant  company  to 
the  city  of  Augusta,  in  the  State  of  Georgia,  which  said  ticket  was  limited  to  a 
period  of  ten  days  from  the  date  of  issuance.  And  that  the  plaintiff  did  accord- 
ingly, on  or  about  the day  of  March,  1896,  board  a  passenger  car  of  defend- 
ant at  Edgefield,  and  in  due  course  of  travel  was  carried  by  virtue  of  said  ticket 
to  the  said  city  of  Augusta ;  and  after  remaining  in  said  city  several  days,  the 

plaintiff  did,  on  or  about  the  day  of  April,  1896,  and  within  the  period 

limited  by  said  ticket,  board  the  train  of  the  defendant  company,  for  the  purpose 

1  Sheldon  v.  Hoy,  ix  How.  Pr.  ii,  x6. 
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of  returning  to  the  town  of  Edgefield  upon  said  ticket,  as  was  provided  by  the 
terms  of  the  contract  thereon  stated ;  but  that  when  the  plaintiiS  reached  the  city 
of  Aiken  on  the  said  return  trip,  the  defendant,  in  disregard  of  its  said  contract 
as  contained  upon  said  ticket,  and  of  the  rights  of  the  plaintiff,  negligently  failed 
to  carry  or  to  provide  for  the  carriage  of  the  plaintiff  from  said  city  of  Aiken  to 
the  said  town  of  Edgefield,  and  left  her  in  said  city  of  Aiken.  And  the  plaintiff 
further  alleges  that  by  reason  of  the  failure  of  the  defendant  to  carry  her  back 
to  said  town  of  Edgefield,  she  was  exposed  to  a  severe  storm  of  sand,  wind,  and 
rain,  which  brought  on  her  a  severe  attack  of  sickness,  and  caused  her  to  be  con- 
fined to  her  bed  and  house  for  upwards  of  two  months,  and  caused  her  severe 
pains  and  suffering,  and  has  thereby  caused  her  health  to  be  permanently  im- 
paired, so  that  she  is  not  as  strong  and  healthy  as  she  was  before  being  exposed 
to  said  storm,  through  the  negligence  of  the  defendant  in  not  providing  her  with 
passage  back  to  the  town  of  Edgefield,  as  aforesaid,  to  the  injury  and  damage  of 
the  plaintiff  in  the  sum  of  |2,ooo." 

The  second  cause  of  action  is  similar  in  its  allegations  to  the  first, 
except  it  alleges  that  the  defendant's  wrongful  act  was  willful,  grossly 
negligent,  and  in  wanton  and  reckless  disregard  of  the  plaintiff's 
rights,  and  that  she  was  damaged  in  the  sum  of  $5,000. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $3,000,  and 
the  defendant  appealed  upon  exceptions,  the  first  of  which  is  as  fol- 
lows :  *  *  I .  That  his  Honor,  Judge  Watts,  the  presiding  Judge,  erred 
in  permitting  the  plaintiff,  as  a  witness  upon  the  stand,  against  the 
objection  of  the  defendant,  to  testify  that  she  waS'  caught  in  a  storm 
of  sand  and  rain  after  she  left  the  depot  of  the  defendant  company  at 
Aiken,  and  to  testify  that  she  received  injuries  from  said  storm.  For 
the  reason,  it  is  submitted,  that  this  action  is  for  a  breach  of  contract 
and  not  a  tort,  and  such  damages  are  too  remote,  and  would  not  enter 
into  the  proper  measure  of  damages  for  the  cause  of  action  set  forth  in 
the  complaint." 

The  first  question  raised  by  this  exception  is  whether  the  action  is 
for  a  breach  of  contract  or  a  tort.  The  allegations  of  the  first  cause  of 
action  are  appropriate  to  an  action  of  tort  arising  from  negligence,  and 
the  second  cause  of  action  is  found  upon  a  tort  growing  out  of  alleged 
willfulness  or  intentional  wrong.  The  cases  of  Head  v,  R,  R,  Co,,  7 
S.  E.  R.  (Ga.)  217,  Purcell  v,  R.  R.  Co.,  12  h.  R.  A.  (N.  C.)  113,  and 
Hansley  v,  R,  R,  Co.,  32  I^.  R.  A.  (N.  C.)  543,  as  well  as  many  others 
that  could  be  cited,  show  that  an  action  of  tort  can  be  brought  for  such 
alleged  violation  of  duty  ;  and  the  case  of  Hammond  v.  R.  R.  Co. ,  6  S. 
C.  130,  which  was  an  action  by  a  passenger  to  recover  damages  for  in- 
jury caused  by  defendant's  negligence,  shows  that  the  recital  of  the 
contract  was  not  for  the  purpose  of  **  founding  a  right  to  a  recovery 
for  the  breach  of  the  contract."  The  Court  further  says:  '*It  was 
not  referred  to  as  the  foundation  of  his  action.  It  may  be  that  his 
complaint  would  not  have  been  open  to  any  exception,  if  he  had 
omitted  all  reference  to  it.     It  was  introduced  to  show  that  he  was  not 
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an  intruder  on  the  train  of  the  company.  It  was  merely  preliminary 
to  the  statement  of  his  real  cause  of  action,  and  if  necessary  to  its  sup- 
port, he  could  have  offered  proof  of  it  without  setting  it  out  in  his  com- 
plaint.** Parenthetically,  we  may  remark  that  the  case  of  Purcell  v, 
R,  R.  Co.  and  Hansley  v.  R,  R.  Co,,  supra,  are  in  seeming  conflict ; 
but  when  carefully  considered  it  will  be  seen  that  the  Court  reached 
the  correct  conclusion  in  each  of  them.  In  the  case  of  Purcell  v.  R.  R, 
Co.,  the  intentional  wrong  of  the  defendant  was  the  direct  cause  of  the 
injury,  while  in  the  case  of  Hansley  v,  R,  R.  Co,,  an  efficient  cause  in- 
tervened, to  wit :  the  breaking  of  the  axle,  which  was  not  intentional.^ 
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Supreme  Court  op  New  York,   Appellate  Division,  April  21, 

1899. 

[39  ^PP'  ^iv.  624.«] 

Appeal  by  the  plaintiff,  Helen  D,  Ward,  from  a  judgment  of  the  Su- 
preme Court  in  favor  of  the  defendant,  entered  upon  the  verdict  ren- 
dered by  direction  of  the  court,  and  also  from  an  order  denying  the 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Edward  C,  James,  for  the  appellant. 

Austen  G,  Fox,  for  the  respondent. 

Barrett,  J.— The  appellant  contends  that  this  action  is  brought  to 
recover  damages  because  of  the  breach  of  an  express  contract  whereby 
the  defendant  agreed  to  furnish  her  a  skilled,  competent,  and  trained 
nurse.  We  see  no  reason  to  doubt  the  accuracy  of  this  contention. 
Such  an  express  contract  is  averred  in  the  complaint,  also  its  breach 
and  damages  resulting  therefrom.  The  learned  trial  judge  held  that 
the  action  was  exclusively  in  tort  and  that  the  contract  alleged  was 
material  only  in  the  sense  in  which  the  payment  of  fare  is  material  in 
an  action  for  personal  injuries  by  a  passenger  against  a  carrier.  He 
thus  held  that  the  action  was  essentiall}*  for  a  breach  of  duty,  and 
having  reached  the  conclusion  that  no  such  breach  of  duty  was  proved, 
he  directed  a  verdict  for  the  defendant.  It  is  not  necessary,  in  our  view 
of  the  gravamen  of  the  complaint,  to  consider  the  correctness  of  the 
latter  conclusion.  While  there  are  phrases  in  the  complaint  which 
refer  to  the  defendant's  duty,  yet  this  duty  is  always  predicated  upon 
the  express  contract  allegisd.  In  one  instance  the  plaintiff  avers  that, 
** pursuant  to  the  terms  of  said  contract,"  the  defendant  received  the 

1  The' judj^ent  below,  which  had  been  for  plaintiff,  was  however  reversed  upon  another 
point. 

Only  so  much  of  the  opinion  is  given  as  refers  to  the  question  of  pleading. 
«  S.  C.  57  N.  Y.  Supp.  784. 
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plaintiff  in  the  hospital;  in  another  that,  'Mn  consideration  of  the 
premises, "  which  embrace  the  contract,  the  defendant  *' undertook  and 
contracted,*'  etc.;  in  yet  another  that,  **by  reason  of  the  premises  *' — 
still  the  contract — •  *  it  became  and  was  the  duty  of  the  defendant  to 
furnish, '*  etc.;  and  finally  that,  being  in  the  hospital,  *' under  and  in 
pursuance  of  said  contract,*'  the  defendant  negligently  and  unskillfully 
failed  or  omitted  to  furnish,  etc.  It  is  impossible  to  amalyze  this  com- 
plaint without  seeing  that  the  breach  of  the  defendant's  contract  is 
throughout  the  gravamen  of  the  action.  The  plaintiff  even  alleged,  as 
in  an  ordinary  action  upon  contract,  that  she  *'has  complied  with  all 
the  terms  and  conditions  of  said  contract,  and  has  fully  discharged  all 
her  duties  and  liabilities  thereunder."  Treating  the  phrases  sugges- 
tive of  a  duty  most  favorably  to  the  defendant,  we  still  have  an  action 
founded  upon  the  contract.  As  was  said  in  Orange  Bank  v.  Brawn,  3 
Wend.  158,  169 :  •*  If  the  plaintiff  states  the  custom,  and  also  relies  on 
an  undertaking  general  or  special,  ....  then  the  action  may  be  said 
to  be  ex  delicto  quasi  ex  contractu:  but  in  reality  is  founded  on  the  con- 
tract^ and  to  be  treated  as  su^h.'^ 

The  learned  judge  here  applied  by  analogy  the  ordinary  rule  in 
actions  against  carriers.  That  rule,  however,  permits  the  injured  pas- 
senger to  maintain  an  action,  either  in  contract  or  in  tort  at  his  elec- 
tion ;  that  is,  either  what  was  formerly  assumpsit  for  the  breach  of  the 
contract,  whether  express  or  implied,  or  on  the  case  for  the  wrong. 

In  the  present  case,  the  contract  was  express.  It  settled  all  ques- 
tions of  general  duty  attached  by  law,  and  became  the  criterion  of  the 
defendant's  specific  duty  in  this  particular  case.  And  it  was  a  contract 
which  the  defendant  certainly  had  power  to  make.  Though  the  de- 
fendant is  what  is  termed  a  charity  hospital,  it  has  its  ''pay  "  side. 
Upon  the  latter  side,  it  was  in  the  habit  of  furnishing  private  rooms 
and  nurses  to  well-to-do  people  for  a  full  price.  For  the  breach,  then, 
of  that  express  specific  and  valid  contract,  the  plaintiff  was  entitled  to 
the  same  damages  as  though  the  action  had  been  for  negligence  pure 
and  simple.  In  either  case  she  was  entitled  to  compensation,  that  is, 
to  an  adequate  indemnity  for  her  injuries,  no  more  and  no  less. 

There  was  ample  evidence  of  the  express  contract  thus  pleaded.  The 
testimony  adduced  by  the  plaintiff  is  most  explicit  on  this  head.' 

It  follows  that  the  judgment  and  order  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Van  Brunt,  P.  J.,  Rumsey,  and  Patterson,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  granted,  costs  to  appellant  to 
abide  event, 

1  Part  of  the  opinion,  discussing  the  evidence,  is  omitted. 
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BRAWIvEY  V.  SMITH  AND  OTHERS. 

Court  op  Appeals  of  Kansas.  October  17,  1898. 

[ Kan,  App, '] 

From  a  judgment  for  defendants,  plaintiff  brings  error.  His  petition 
asserted,  in  substance,  ownership  and  right  of  possession  of  certain 
notes  and  mortgages  therein  described,  and  that  he  hr.d  allowed  the 
defendant  Farr  to  deposit  these  notes  and  mortgages  with  the  de 
fendant  the  Exchange  Bank  of  Stockton,  to  secure  the  note  of  the  de- 
fendants Felix  Smith  and  George  O.  Farr  for  $959.50,  falling  due  May 
i5>  iS95-     It  was  then  averred  as  follows : 

' '  Plaintiff  believes,  and  alleges  the  fact  to  be,  that  by  agreement  between  the 
said  bank  and  the  said  Smith  and  Farr  the  bank  received  certain  other  mort- 
gage security,  and  the  payment  of  interest,  and  in  consideration  extended  the 
time  of  the  payment  of  their  said  note  several  times,  and  by  reason  thereof 
said  bank  has  relinquished  its  right  to  this  plaintiff  's  notes  and  mortgages  sued 
for.  Wherefore  plaintiff  prays  a  disclosure  of  the  facts  by  the  defendants,  and, 
if  found  that  said  note  has  been  extended,  that  the  plaintiff 's  notes  and  mort- 
gages be  returned  to  him,  but,  if  the  court  finds  that  said  note  has  not  been  ex- 
tended, that  the  court  render  judgment  in  favor  of  the  plaintiff,  for  the  use  of 
said  bank,  against  said  Smith  and  Farr,  for  the  amount  due  on  their  note  to 
said  bank,  and  foreclose  the  mortgage  last  given  by  them  as  security  therefor, 
and  that  plaintiff  have  return  of  his  notes  and  mortgages,  and  all  other  equitable 
relief." 

To  this  petition  the  defendants  demurred — Firsts  because  several 
causes  of  action  are  improperly  joined;  and,  secondly^  because  "said 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of  action.*' 
The  demurrer  was  sustained  on  both  grounds  as  to  all  the  defendants 
except  the  bank,  and  was  sustained  in  favor  of  the  bank  on  the  first 
ground,  and  overruled  as  to  the  second.  Thereupon  the  action  was 
dismissed  by  the  court  as  to  all  the  defendants  except  the  bank,  and 
the  plaintiff  was  required  to  elect  whether  he  would  proceed  in  equity, 
or  at  law,  as  in  replevin  ;  and,  duly  objecting  to  such  order,  the  plain- 
tiff* elected  the  latter. 

Wells,  J. — In  this  action  there  was  error.  The  petition  stated  a 
cause  of  action,  and  but  one.  If  the  allegations  oi  the  petition  were 
true,  and  by  reason  of  extensions  the  surety  has  been  released,  then 
the  plaintiff  was  entitled  to  a  restitution  of  his  property  ;  but  if  the 
surety  has  not  been  released,  and  the  other  allegations  of  the  petition 
were  true,  then  the  plaintiff  was  entitled  to  have  the  matter  closed  up, 
the  security  of  the  principal  debtors  exhausted,  and  the  balance  made 
from  his  security,  and  the  remainder  turned  back  to  him.  And  in  this 
Smith  and  Farr  were  necessary  parties.     In  relation  to  the  order  of  the 

1  8.  C.  54  Pac.  Rep.  804. 
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court  compelling  plaintiff  to  elect  a  name  for  his  cause  of  action,  we 
quote  from  the  language  of  Mahan,  P.  J.,  in  Freeman  v.  Trickett,  6  Kan. 
App.  84,  49  Pac.  672  :  *  *  Our  Code  of  Civil  Procedure  has  abolished 
all  forms  of  action,  and  has  declared  that  there  shall  be  but  one  form 
of  action,  which  shall  be  called  *  a  civil  action. '  It  provides  tliat  the 
plaintiff  shall  state  the  facts  constituting  his  cause  of  action  con- 
cisely, without  repetition,  and  it  then  becomes  the  duty  of  the  court  to 
say  whether  or  not  it  states  a  cause  of  action,  and  to  what  relief  the 
plaintiff  is  entitled ;  but  it  is  unnecessary  to  say  whether  it  would  have 
been  called  at  common  law  by  this^  that,  or  the  other  name.  The 
court  simply  has  to  determine  whether  the  rights  of  the  plaintiff  have 
been  violated  by  the  acts  of  the  defendant,  and,  if  so,  what  the  plain- 
tiff's measure  of  recovery  is.  *  * 

It  is  not  necessary  to  consider  the  other  allegations  of  error  in  this 
case.  The  judgment  is  reversed,  and  the  case  remanded,  with  direc- 
tions to  grant  a  new  trial,  and  to  overrule  the  demurrer  to  the  petition. 


PARKER  V.  PUI^LMAN  &  CO. 

Supreme  Court  of  New  York,  Appellate  Division,  January  3, 

1899. 

[36  App,  Div,  208. 1] 

Appeal  by  the  defendant,  John  Pullman  &  Co.,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  upon  the  de- 
cision of  the  court  rendered  after  a  trial  at  the  Kings  County  Special 
Term  overruling  the  said  defendant's  demurrer  to  the  complaint. 

Harold  Nathan^  for  the  appellant. 

Charles  A.  Boston^  for  the  respondent. 

Goodrich,  P.  J. — ^The  demurrer  brings  up  two  questions  :  Firsts  the 
right  of  the  plaintiff  to  maintain  an  equitable  action  for  an  accounting 
under  the  terms  of  the  agreement  set  forth  in  his  complaint ;  and, 
second^  the  defendant's  right  to  test  the  question  by  demurrer. 

The  complaint  alleges  that  the  plaintiff  is  a  resident  of  this  state  and 
the  defendant  corporation  a  foreign  corporation ;  that  on  August  18, 
1892,  a  written  contract,  of  which  a  copy  is  annexed  to  the  complaint, 
was  executed  between  the  parties  to  this  action,  whereby  the  plaintiff 
and  the  defendant  Parker,  former  employees  of  the  corporation,  should 
continue  in  its  employ  until  the  same  was  terminated  on  sixty  days' 
written  notice ;  that  the  plaintiff  was  to  have  general  charge  of  the 
factories  of  the  corporation,  one  situated  in  Brooklyn  and  the  other 
in  Baltimore,  Marj'land,  to  engage  and  discharge  all  employees,  to  have 
charge  of  deliveries  of  goods  manufactured,  and  ro  perform  such  other 

1  S.  C.  56  N.  Y.  Supp.  734. 
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services  as  might  be  required  of  him  in  the  business  ;  that  the  defend- 
ant Parker  was  to  have  charge  of  all  other  matters  relating  to  the  office 
in  Brooklyn  ;  that  all  sales  of  goods  manufactured  at  the  factories  were 
to  be  made  through  the  corporation,  and  on  the  first  day  of  August  in 
each  year  an  account  of  stock  should  be  taken,  and  the  profits  of  the 
business  carried  on  at  said  factories,  if  any,  should  be  ascertained  and 
apportioned,  two-sixths  to  the  corporation,  three-sixths  to  the  plaintifi*, 
and  one-sixth  to  the  defendant  Parker ;  that  if  either  of  the  Parkers 
should  leave  the  employ  of  the  corporation,  and  an  account  of  stock  was 
not  taken  at  that  time  and  the  profits  of  the  business  ascertained,  either 
of  them  so  leaving  should  be  entitled  at  the  next  taking  of  stock  to  his 
timely  proportion  of  the  year's  profits  ;  that  no  part  of  the  profits  should 
be  withdrawn  by  either  of  the  Parkers  until  the  business  should  show  a 
profit  of  $i,ooo  over  all  advances,  debts,  and  liabilities,  including  the 
amount  then  invested  by  the  corporation  in  the  business,  the  value  of 
which  was  stated  to  be  $14,704.20;  that  the  plaintiff  had  the  privilege 
of  purchasing  the  business  and  property  upon  giving  sixty  days '  written 
notice,  and  paying  the  corporation  the  value,  as  shown  by  the  books  ; 
that  the  defendant  Parker  was  discharged  September  27,  1896  ;  that  on 
June  25,  1897,  the  corporation,  without  written  notice,  closed  the  factory 
in  Brooklyn,  to  which  the  property  in  the  Baltimore  factory  had  been 
removed  in  June,  1896,  and  sold  all  the  stock,  goods  and  merchandise 
to  persons  unknown  to  the  plaintifi*,  and  retained  the  moneys  received 
therefor ;  that  there  has  never  been  any  ascertainment  or  apportionment 
whatsoever,  as  provided  in  the  written  agreement,  of  the  profits  of  the 
business,  and  that  the  plaintiff  has  repeatedly  since  his  discharge  de- 
manded a  full  and  complete  accounting  of  the  dealings  and  transactions 
in  said  business  and  a  payment  to  him  of  the  amount  due  him,  which 
the  corporation  has  refused ;  that  the  corporation  has  collected  and  re- 
tained the  moneys  on  all  sales  of  merchandise,  and  has  taken  possession 
of  the  books  in  which  the  accounts  were  kept ;  '  *  and  that  the  said  ac- 
counts are  long  and  complicated,  and  no  settlement  thereof  has  been 
made  between  the  plaintiff  and  the  defendants, ''  although  the  profits  on 
such  sales  and  deliveries  were  large,  and  the  amount  is  unknown  to  the 
plaintiff. 

The  contract  contains  the  following  provision:  **That  said  J.  Kos 
Parker  and  Leonard  S.  Parker  are  employees  of  said  John  Pullman  & 
Company  and  not  copartners  with  them.  That  they  have  no  control 
or  interest  in  said  business  except  as  employees,  and  it  is  expressly 
agreed  by  and  between  the  parties  hereto  that  the  interest  in  the  profits 
of  said  business,  which  is  to  be  set  apart  or  paid  to  either  of  said  Par- 
kers, is  for  salary  or  compensation  as  such  employees  of  John  Pullman 
&  Company.** 

The  plaintiff  demands  judgment  that  an  **  account  may  be  taken  be- 
tween the  plaintiff  and  the  defendants  of  all  and  every  of  the  dealings 
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and  transactions  of  the  said  business,  and  that  the  said  John  Pullman 
&  Co.  pay  unto  the  plaintiff  the  amount  found  to  be  due  to  the  plaintiff 
under  said  accounting." 

The  defendant  corporation  demurred  to  the  complaint,  the  court  over- 
ruled the  demurrer,  and  from  the  interlocutory  judgment  the  corpora- 
tion appeals.  .  . 

As  to  the  second  question,'  the  right  of  the  defendant  to  test  juris- 
diction by  demurrer  depends  partly  upon  §§481  and  1207  of  the  Code 
of  Civil  Procedure.  The  former  provides  that  a  complaint  must  con- 
tain, first,  the  title  of  the  action,  the  name  of  the  court  and  the  names 
of  the  parties ;  second,  a  statement  of  the  facts  constituting  the  cause 
of  action  ;  and  third,  ''a  demand  of  the  judgment  to  which  the  plain- 
tiff supposes  himself  entitled. ' '  But  this  does  not  mean  that  the  plaintiff 
may  not  have  any  other  judgment  than  he  demands,  although  §  1207 
provides  that  where  there  is  no  answer  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff  than  he  has  demanded  in  his  complaint.  This 
clearly  relates,  not  to  an  action  where  a  demurrer  has  been  interposed, 
but  to  one  where  a  judgment  is  to  be  entered  by  default;  and  the 
reason  is  plain,  a  party  may  be  willing  to  permit  a  judgment  by  de- 
fault, not  more  favorable  than  that  which  is  demanded  in  the  com- 
plaint ;  but  when  he  demurs,  as  in  the  present  instance,  his  claim  is 
that  the  plaintiff  is  entitled  to  no  relief  whatever  on  the  allegations  of 
the  complaint,  for  the  demurrer  here  is  that  the  * '  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  ;  "  in  other  words, 
that  the  plaintiff  is  entitled  to  no  judgment  whatever. 

Under  our  present  system  of  pleading  a  plaintiff  is  entitled  to  such 
relief  as  the  allegations  of  the  complaint  justify,  irrespective  of  the 
prayer  for  j  udgment . ' 

In  the  jast  case,  Wetmore  v.  Porter,  the  court  said  (p.  80) :  "It  has 
been  repeatedly  held,  under  the  Code,  that  if  the  facts  stated  in  a  com- 
plaint show  that  the  plaintiff  is  entitled  to  any  relief,  either  legal  or 
equitable,  it  is  not  demurrable  upon  the  ground  that  the  party  has  not 
demanded  the  precise  relief  to  which  he  appears  to  be  entitled.*' 

The  judgment  must,  therefore,  be  affirmed  with  costs. 

All  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the  appellant 
to  withdraw  demurrer  and  serve  answer  within  twenty  days  on  payment 
of  the  costs  of  demurrer  and  of  this  appeal. 

I  The  reasoning  of  the  court  on  the  first  question,  namely,  whether  the  plaintiff  had  a 
right  to  an  accounting  under  the  terms  of  the  agreement  set  forth  in  the  complaint,  is 
omitted.  The  answer,  after  a  review  of  the  authorities,  English  and  American,  is  in  the 
affirmative. 

t  Citing  Emery  v.  Pease,  20  N.  Y.  62 :  Wright  v.  Wright,  54  N.  Y.  437 ;  Williams  v.  Slote, 
70  N.  Y.  601 ;  Wetmore  v.  Porter,  92  N.  Y.  76. 
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DAVIS  V.  MORRIS. 

Court  of  Appeai^s  op  New  York,  June,  1867. 

[36  N.   Y.  569.] 

Grover,  J. — ^This  action  was  brought  by  the  plaintiff  as  receiver,  to 
recover  rent  due  upon  a  lease  of  lot  212  Broadway,  in  the  city  of  New 
York,  given  by  the  plaintiff's  predecessor,  as  receiver,  to  Hudson,  one 
of  the  defendants.  The  plaintiff  claimed  to  recover  against  the  defend- 
ant Morris,  upon  equitable  grounds,  and  therefore  brought  the  case  to 
trial  at  a  Special  Term,  when  the  defendants  insisted  that  the  cause 
should  be  tried  by  jury.  This  was  denied  by  the  court,  and  the  cause 
tried  without  a  jury.  The  defendant's  counsel  now  insists  that  this 
was  a  waiver  by  the  plaintiff  of  any  right  of  recovery  upon  strictly  legal 
grounds,  and  that  unless  it  appears  upon  the  trial  that  the  plaintiff  was 
entitled  to  recover  in  equity,  the  judgment  dismissing  the  complaint 
should  be  affirmed,  although  it  appeared  that  the  plaintiff  was  entitled 
to  recover  at  law.  This  position  cannot  be  maintained.  The  Code, 
section  69,  abolishes  the  distinction  between  actions  at  law  and  suits 
in  equity,  and  provides  that  thereafter  there  shall  be  in  this  State  but 
one  form  of  action  for  the  enforcement  or  protection  of  private  rights, 
etc.  Section  142  provides  that  the  complaint  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  a  cause  of  action.  When, 
as  in  the  present  case,  the  complaint  states  facts  showing,  as  the  plain- 
tiff claims,  a  right  of  recovery  both  in  equity  and  at  law,  the  question 
as  to  how  the  case  is  to  be  tried  arises.  The  constitution,  article  2, 
section  2,  provides  that  the  trial  by  jury  in  all  cases  in  which  it  has 
heretofore  been  used,  shall  remain  inviolate  forever,  but  a  jury  trial 
may  be  waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law.  At  the  time  of  the  adoption  of  the  constitution  all 
cases  at  common  law  were  tried  by  jury.  It  follows  that  any  party  has 
a  right  to  have  any  such  action  so  tried  at  the  present  time,  and  that 
he  cannot  be  deprived  of  this  right  if  defendant,  by  the  plaintiff  in- 
cluding in  his  complaint  a  statement  of  facts  arising  out  of  the  same 
transaction  showing  a  right  of  recovery  in  equity.  Suits  in  equity  were 
never  tried  by  jury  unless  an  issue  was  ordered  by  the  court  for  the 
trial  of  some  specific  fact.  Under  the  Code  it  is  clear  that  the  facts  en- 
titling the  party  to  both  kinds  of  relief  may  be  included  in  the  same 
complaint  and  both  attained  in  the  same  action,  when  arising  out  of 
the  same  transaction.  The  right  founded  upon  the  common  law  must 
be  tried  by  jury,  and  it  would  seem  to  follow  necessarily  that  the  en- 
tire cause  must  be  so  tried,  as  no  provision  is  made  for  two  trials  of  the 
issues  joined  in  the  same  action.  It  would  follow  that  when  a  plaintiff 
moved  the  trial  of  a  cause  at  Special  Term,  and  the  defendant  demanded 
that  it  be  tried  by  jury,  that  the  judge  must  determine  whether  any  of 
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the  grounds  upon  which  a  recovery  was  sought  were  such  as  at  the 
adoption  of  the  constitution  were  redressed  solely  by  an  action  at  law, 
and  if  so  should  direct  the  cause  to  be  tried  by  jury  at  circuit,  or  at  all 
events  should  refuse  to  try  the  cause  without  a  jury. 

But  should  the  judge  decide  erroneously  in  this  respect,  and  proceed 
to  try  a  cause  without,  which  should  be  tried  by  jury,  on  motion  of  the 
plaintiff,  it  would  not  operate  as  a  waiver  of  any  of  the  legal  rights  of 
the  plaintiff;  and  should  the  plaintiff  fail  to  show  himself  entitled  to 
any  equitable  relief,  but  should  show  a  right  to  legal  relief,  the  judge 
should  not  dismiss  the  complaint,  but  still  order  the  case  to  be  tried  by 
jury,  as  an  action  at  law.  If  the  above  views  are  correct,  it  follows  that 
it  must  be  determined,  in  the  present  case,  whether  the  plaintiff  could 
recover  the  rent,  or  any  portion  of  it,  of  Morris,  either  at  law  or  in 
equity.* 


COGSWELL  V.  NEW  YORK,  NEW  HAVEN  &  HARTFORD 

RAILROAD  COMPANY. 

Court  of  Appeai^s  of  New  York,  Aprii.  19,  1887. 

[105  N,  Y.  319.] 

Appeal  from  order  of  the  General  Term  of  the  Superior  Court  of  the 
city  of  New  York,  made  December  28,  1886,  which  affirmed  an  order  of 
Special  Term  granted  on  motion  of  the  plaintiff,  awarding  and  settling 
the  issues  herein  to  be  tried  by  a  jury.  The  order  was  made,  as  stated 
therein,  **  on  the  ground  that  a  trial  by  jury  is  a  matter  of  right  in  this 
action." 

The  nature  of  the  action  is  stated  in  the  opinion. 

Henry  H,  Anderson^  for  appellant. 

Lewis  Johnston^  for  respondent.' 

Andrews,  J. — ^The  complaint  demands  both  legal  and  equitable  relief. 
It  prays  judgment  for  damages  and  an  abatement  of  the  nuisance  com- 
plained of,  and  also  for  an  injunction  restraining  the  defendant  from 
continuing  the  nuisance  and  from  permitting  its  lands  to  be  used  for 
the  purpose  of  carrying  on  any  operation  thereon  which  shall  injure  the 
plaintiff  in  the  enjoyment  of  her  property.  The  remedy  for  damages 
and  for  the  abatement  of  a  private  nuisance,  could  at  common  law  be 
obtained  in  a  legal  action,  technically  known  as  an  assise  of  nuisance. 
It  was  a  part  of  the  judgment  that  the  nuisance  be  abated.'    The  legal 

1  Only  so  much  of  the  case  is  given  as  refers  to  the  one  point.  The  judgment  below  was 
affirmed,  the  court  holding  that  plaintiff  was  not  entitled  to  recover  either  at  law  or  in 
equity. 

S  The  arguments  are  omitted. 

8  Citing  3  Black.  Com.  220 ;  Waggoner  v.  Jermaine,  3  Den.  306. 
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remedy  by  writ  of  nuisance  for  the  recovery  of  damages  and  an  abate- 
ment of  the  nuisance,  was  retained  by  the  Revised  Statutes  *  and  though 
the  proceeding  by  writ  of  nuisance  has  been  abolished,  the  same  relief 
may  be  now  had  in  an  ordinary  civil  action  under  the  Code." 

It  was  held  in  Hudson  v,  Caryll^  that  as  by  the  common  law  an 
action  for  damages  and  for  the  abatement  of  a  nuisance  was  triable  by 
jury,  the  defendant  could  not  be  deprived  of  the  right  to  a  jury  trial 
upon  these  issues,  although  the  plaintiff  in  his  complaint  also  demanded 
equitable  relief.  In  the  present  case  the  plaintiff  is  the  party  insisting 
upon  the  right  to  a  jury  trial,  notwithstanding  the  fact  that  she  framed 
her  action  asking,  not  simply  the  relief  which  could  be  obtained  by  a 
writ  of  nuisance  at  common  law,  but  also  relief  by  injunction,  which  a 
court  of  law  was  not  competent  to  grant.  The  constitution  *  secures  to 
a  party  the  right  to  a  jury  trial  in  all  cases  where  before  its  adoption 
this  mode  of  trial  was  used.  This  is  not  a  case  which  as  a  whole,  and 
in  both  aspects,  was  triable  by  jury  at  the  adoption  of  the  constitution, 
nor  is  it  one  where,  under  the  present  system,  the  plaintiff  is  compelled 
to  unite  her  claims  for  both  equitable  and  legal  relief  in  the  same  action. 
Rights  may  be  waived,  or  a  party  may  by  his  own  act  preclude  himself 
from  asserting  them.  We  think  it  is  a  reasonable  rule  and  one  in  con- 
sonance with  the  authorities,  that  where  a  plaintiff  brings  an  action  for 
both  legal  and  equitable  relief  in  respect  to  the  same  cause  of  action,  the 
case  presented  is  not  one  of  right  triable  by  jury  under  the  constitution, 
and  that  the  plaintiff,  by  such  election,  submits  to  have  the  issues  tried 
by  the  court,  or  by  the  court  with  the  aid  of  a  jury,  as  the  court  in  its 
discretion  may  determine,  according  to  the  practice  in  equity  cases.* 
This  is  not,  we  think,  an  action  for  a  nuisance  within  section  968  of  the 
Code  of  Civil  Procedure.  The  action  of  nuisance  is  mentioned  in  the 
section  together  with  other  common  law  actions,  all  of  which  must,  the 
section  declares,  be  tried  by  jury,  unless  a  jury  is  waived  or  a  reference 
is  directed.  Reading  the  section  in  connection  with  section  1660,  it  is 
clear,  we  think,  that  an  equitable  action  to  restrain  the  continuance  of 
a  nuisance  demanded  is  not  action  for  nuisance  within  section  968. 

This  leads  to  a  reversal  of  the  orders  of  the  Special  and  General 
Terms,  but  as  the  courts  below  decided  the  motion  on  the  question  of 
power  solely,  the  case  should  be  remitted  to  the  Special  Term  for  the 
exercise  of  its  discretion. 

All  concur.  Ordered  accordingly, 

1  2  Rev.  stats.  ^3. 

S  Code  Pro.  \  454 ;  Code  Civ.  Pro.  §  x66a 

«44N.Y.553,554. 

4  i  3.  Art.  I. 

»  Citing  Davison  v.  Associates  of  the  Ferry  Co.,  71  N.  Y.  333  :  N.  Y.  &  N,  H.  R.  R.  Co.  v. 
Schuyler,  34  id.  30,  46 ;  Baird  v.  Mayor,  etc.,  74  id.  382.    See  al.«o  I«ynch  v.  M.  B.  R.  Co.  (1891) 
139  N.  Y.  374,  ^- 


CHAPTER  III. 

IN  WHOSE  NAME  THE  CIVIL  ACTION  SHOULD  BE  BROUGHT. 

SBCTION   I.      THE  TERMS  OF  THE  STATUTE. 

A.      The  Lecuiing  Original  Enactments. 

New  York:  Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise  provided  in  \  113.     {fio.  Pro.^ 

1849,  2  III-) 
In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 

assignee  shall  be  without  prejudice  to  any  set-oflF  or  other  defence  exist- 
ing at  the  time  or  before  notice  of  the  assignment;  but  this  section  shall 
not  apply  to  a  negotiable  promissory  note  or  bill  of  exchange,  trans- 
ferred in  good  faith,  and  upon  good  consideration,  before  due.  {Co, 
Pro.,  1849,  2  112.) 

An  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  suit  is  prosecuted.     (Co,  Pro,, 

1849.  2 113.) 

NOTB.— BA&LY  AMBNSMBNTS   IN  ZTBW  TOBK. 

The  terms  and  the  section  numbers  of  the  enactments  of  the  New  York  Code  on  this 
point  were  fixed,  for  many  years,  by  the  amended  code  of  1849.  '^^  these  sections,  however, 
three  other  provisions  were  added  by  the  New  York  I^egislature  in  1851  and  x866,  and  have 
had  more  or  less  of  a  following  outside  New  York.  Their  terms,  and  the  terms  of  the  orig- 
inal enactments  of  1848,  appear  in  the  following  note ;  the  section  numbers  ate  those  of  the 
code  of  1849. 

Sec.  XXX.  The  terms  of  the  code  of  1848  were  the  same  as  those  given  in  the  text,  exceptr 
ing  a  change  in  the  section  numbers,  then  §  9X  and  1 93. 

In  1851  the  section,  as  given  in  the  text,  was  amended  by  the  addition  of  the  following 
clause  :  "  but  this  section  shall  not  be  deemed  to  authorise  the  assignment  0/  a  thing  in  action 
not  arising  out  0/ contract.** 

In  x866  the  section  was  further  amended  by  the  addition  of  the  following  sentence:  **  But 
an  action  may  be  maintained  by  a  grantee  of  land  in  the  name  of  a  grantor  y  or  his  or  her  heirs 
or  legal  representatives^  when  the  grant  or  grants  are  void  by  reason  of  the  actual  possession  of 
a  person  claiming  under  a  title  adverse  to  that  of  the  grantor  at  the  time  of  the  delivery  of  the 
granty  and  the  plaintiff  shall  be  allowed  to  prove  the  facts  to  bring  the  case  within  this  pro- 
vision.**   (N.  Y.  I«aws,  1866,  p.  X836,  §  XIX.) 

Sec.  iia.  The  terms  of  the  code  of  1848  lacked  the  concluding  phrase,  ^^  tran^erred  in 
good  faith;  and  upon  good  consideration  before  due,**  There  was  no  change  In  the  code  of 
1851. 

Sec.  113.    In  X851  this  senttrnce  was  added,  the  whole  forming  g  X13  of  the  code  as  amended 
"  A  trustee  of  an  express  trusty  within  the  meaning  of  this  section^  shall  be  construed  to  include 
a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of  another.** 
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Ohio  :  ^  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  twenty-seven. 
(Co.  Civ,  Pro,,  §  25.) 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-oflf  or  other  defence  now 
allowed;  but  this  section  shall  not  apply  to  negotiable  bonds,  promis- 
sory notes,  or  bills  of  exchange,  transferred  in  good  faith  and  upon 
good  consideration,  before  due.     {Id,,  g  26.) 

An  executor,  administrator,  guardian,  trustee  of  an  express  trust,  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another,  or  a  person  expressly  authorized  by  statute,  may  bring  an 
action  without  joining  with  him  the  person  for  whose  benefit  it  is  prose- 
cuted. Officers  may  sue  and  be  sued  in  such  name  as  is  authorized  by 
law,  and  official  bonds  may  be  sued  upon  in  the  same  way.     {Id,,  J  27.) 

B.  The  Present  Terms  of  the  Statute. 

Nbw  York  :  Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue,  without  joining  with 
him  the  person  for  whose  benefit  the  action  is  prosecuted.  A  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee  of  an 
express  trust,  within  the  meaning  of  this  section.     (Co.  Civ,  Pro.,  §  449.)' 

Where  a  claim  or  demand  can  be  transferred,  the  transfer  thereof  passes  an 
interest,  which  the  transferee  may  enforce  by  an  action  or  special  proceeding, 
or  interpose  as  a  defence  or  counter-claim,  in  his  own  name,  as  the  transferor 
might  have  done;  subject  to  any  defence  or  counter-claim,  existing  against  the 
transferor,  before  notice  of  the  transfer,  or  against  the  transferee.  But  this 
section  does  not  apply,  where  the  rights  or  liabilities  of  a  party  to  a  claim  or 
demand,  which  is  transferred,  are  regulated  by  special  provision  of  law;  nor 
does  it  vary  the  rights  or  liabilities  of  a  party  to  a  negotiable  instrument,  which 
is  transferred.     (C£>.  Civ.  Pro.,  %  1909. )• 

Missouri  :  Every  action  shall  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  otherwise  provided  in  the  next  section;  but  this  section 
shall  not  be  deemed  to  authorize  the  assignment  of  a  thing  in  action  not  arising 
out  of  contract.     (Rev,  Stats.,  1889,  §  1990.) 

An  executor  or  administrator,  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  in  his  own  name  without  joining  with 
him  [as  in  New  York,  Co.  Pro.,  1851,  §  113].     {Rev,  Stats,,  1889,  §  1991.) 

California:  [As  in  New  York,  Co,  Pro.  1849,  §§  iii,  112,  113,  Tvith  this 
addition  to  the  terms  of  %  113:]  "A  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another  is  a  trustee  of  an  express  trust  within 
the  meaning  of  this  section."     (Co,  Civ.  Pro,,  §§  367,  368,  369.) 

IThe  intervening  codes,  those  of  Missouri,  California,  Kentucky,  Iowa,  Minnesota, 
and  Indiana,  aa  first  enacted,  generally  copy  the  terms  of  the  New  York  code  as  given 
above.  When  they  depart  from  it,  the  change  is  either  evidently  immaterial,  or  has  had 
no  following. 

9  This  form  of  the  enactment  dates  from  1877. 

SThis  form  of  the  enactment  dates  from  1880. 
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Kentucky  :  Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  as  is  provided  in  section  twenty-one.     (Ctv.  Co.  Prac.,  §  i8.) 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the  assignee 
is  without  prejudice  to  any  discount,  set-off  or  defence  now  allowed;  and  if  the 
assignment  be  not  authorized  by  statute  the  assignor  must  be  a  party,  as 
plaintiff  or  defendant.  This  section  does  not  apply  to  bills  of  exchange,  nor  to 
promissory  notes  placed  upon  the  footing  of  bills  of  exchange,  nor  to  common 
orders  or  checks,     {/d.,  §  19.) 

If  the  right  of  the  plaintiff  be  transferred  or  assigned  during  the  pendency  of 
the  action,  it  may  be  continued  in  his  name  ;  or  the  court  may  allow  the  person 
to  whom  the  transfer  or  assignment  is  made  be  substituted  in  the  action,  proper 
orders  being  made  as  to  security  for  the  costs,    {/d.^  §  20.) 

A  personal  representative,  guardian,  curator,  committee  of  a  person  of  unsound 
mind,  trustee  of  an  express  trust,  a  person  with  whom  or  in  whose  name  a  con- 
tract is  made  for  the  benefit  of  another,  a  receiver  appointed  by  a  court,  the 
assignee  of  a  bankrupt,  or  a  person  expressly  authorized  by  statute  to  do  so, 
may  bring  an  action  without  joining  with  him  the  person  for  whose  benefit  it  is 
prosecu  ted.     (Af. ,  §  2 1 . ) 

lowA :  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest ;  but  an  executor  or  administrator,  a  guardian,  a  trustee  of  an  express 
trust,  a  party  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another,  or  party  expressly  authorized  by  statute,  may  sue  in  his  own  name, 
without  joining  with  him  the  party  for  whose  benefit  the  action  is  prosecuted. 
{Code,  1897,  §  3459). 

Minnesota  :  [As  in  New  York,  Co,  Pro,  1851,  §§iii,  112,  1x3,  with  a  slight 
change  in  phraseology.]     {Stats.  1894,  §§  5156,  5157,  5158). 

Indiana:  [As  in  Neiv  York,  Co.  Pro.,  185 1,  §§  iii,  113,  omitting  §  112, 
and  ixnth  this  addition  /o  §  113  :  ]  "It  shall  not  be  necessary  to  make  an  idiot 
or  lunatic  a  joint  party  with  his  guardian  or  committee,  except  as  may  be  required 
by  statute."     {Stats.,  1894,  §§  251.  252). 

Ohio  :  An  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  provided  in  sections  forty-nine  hundred  and  ninety-four  and 
forty-nine  hundred  and  ninety-five;  but  when  a  party  asks  that  he  may  recover 
by  virtue  of  an  assignment,  the  right  of  set-off,  counter-claim,  and  defence,  as 
allowed  by  law,  shall  not  be  impaired.     {Rev.  Stats.,  §  4993.) 

The  rule  prescribed  in  the  preceding  section  may  be  so  applied,  when  a 
person  forfeits  his  bond,  or  renders  his  sureties  liable,  that  any  person  injured 
thereby,  or  who  is  by  law  entitled  to  the  benefits  of  the  security,  may  bring  an 
action  thereon,  in  his  own  name,  against  the  person  and  his  sureties,  to  recover 
the  amount  to  which  he  is  entitled  by  reason  of  the  delinquency,  which  action 
may  be  prosecuted  on  a  certified  copy  of  the  bond;  and  the  custodian  of  the 
bond  shall  deliver  such  copy  to  any  person  claiming  to  be  so  injured,  on  tender 
of  the  proper  fee;  but  the  provisions  of  this  section  as  to  the  form  of  the  action 
shall  not  be  imperative,  if  provision  is  otherwise  made  by  law;  nor  shall  a  judg- 
ment for  one  delinquency  preclude  the  same  or  another  party  from  an  action 
on  the  same  instrument  for  another  delinquency.     {Rev.  Stats.,  g  4994.) 

An  executor,  administrator,  or  guardian,  a  trustee  of  an  express  trust,  a 
person  with  whom  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another,  or  a  person  expressly  authorized  by  statute,  may  bring  an  action 
without  joining  with  him  the  person  for  whose  benefit  it  is  prosecuted;  and 
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officers  may  sue  and  be  sued  in  such  name  as  is  authorized  by  law.    {/^ev.  StcUs, , 

§4995.) 

Oregon:     [As  in  New  York^  Co.  Pro,  1851,  §§  iii,  112,  113,  ivith  a  slight 

change  in  phraseology. ^     {HiWs  Annotated  Laivs,  1892,  §§  27,  28,  29.) 

Washington  :     Every  action  shall  \and  thence  as  in  Nrw    York,  Co,  Pro, 
1849,  §  111].     (^IVash.  Co.  Pro.,  §  134.) 

An  executor  or  administrator,  a  guardian  o  f  a  minor  or  person  of  unsound 
mind,  a  trustee  of  an  express  trust,  or  a  person  authorized  by  statute,  may  sue 
without  joining  the  person  for  whose  benefit  the  suit  is  prosecuted.  A  trustee  of 
an  express  trust  \and  thence  a^in  Neiv  York,  Co.  Pro,  1851,  §  113].  (Id.,  §  135.) 
Nebraska:  \As  in  Ohio,  Co.  Civ.  Pro.,  1853,  §§25,  26,  27,  with  this  sec- 
tion, §  5619,  in  addition  between  §  26  and  §  27  of  that  act]  :  *'  The  assignee  of 
a  thing  in  action  may  maintain  an  action  thereon,  in  his  own  name  and  behalf, 
without  the  name  of  the  assignor."  (A^^^.  Comptd  Stats,,  1897,  §§5618,  5619, 
5620,  5621.] 

Wisconsin:     [As  in  Netu  York,   Co.  Pro,,  185 1,    §§  iii,    112,  1x3.]     (Wis, 
Stats,,  1898,  §§2605.  2606,  2607.] 

Kansas  :  [As  in  New  York,  Co,  Pro.^  1851,  §  iii.]  {ICan.  Gen,  Stats,,  2897, 
Co.  Civ.  Pro.,  §  20.) 

In  the  case  of  an  assignment  [As  in  Ohio,  Co.  Civ,  Pro,,  1853,  §g  26,  27.] 
(Af..  §§21,  22.) 

Nevada  :  Every  action  shall  [and  thence  as  in  Nezu  York,  Co.  Pro,,  1849, 
§§iii.  112,  113.]     (Nev.  Gen.  Stilts.,  1885,  §3026.) 

In  the  case  of  an  assignment  [as  in  Nezu  York,  Co.  Pro.,  1851,  §§xx2,  XX3.] 
(Id.,  §§3027.  3028.) 

North  Dakota:  [As  in  New  York,  Co.  Pro,,  1849,  §111.]  (Rev-  Codes^ 
1895.  §5221.] 

In  the  case  of  an  assignment  [as  in  New  York,  Co.  Pro,,  1851,  §§  1x2,  1x3.] 
(/«?.,  §§5222.  5223.) 

South  Dakota:  [As  in  Nezv  y^ork,  Co.  Pro.,  1851,  §§iii,  112,  113,  with 
the  addition  of  the  New  York  amendment  of  1866  togiii,^]  (Annot'd  Stats,, 
1899,  §§6070,  6071,  6o72.)> 

Idaho:  [As  in  New  York,  Co.  Pro.,  §§xxi,  1x2,  113,  with  slight  verbal 
changes.]     {Pev.  Stats.,  §§4090.  4091,  4092.) 

Montana:  [As  in  New  York,  Co.  Civ.  Pro,,  1877,  §449.]  (Mont.  Co.  Civ, 
Pro.,  §570) 

In  the  case  of  an  assignment  of  a  thing  in  action  [as  in  New  York,  Co.  Pro, , 
X849.  §xi2.]     (yrf.,§57i.) 

Arizona:  [As  in  New  York,  Co.  Pro.,  1849,  §§iix,  X12.]  (Rev.  Stats,, 
X887,  §§680,  681.) 

Suits  for  the  recovery  of  personal  property,  debts  or  damages,  and  suits  for 
title  or  for  the  possession  of  lands,  or  for  any  right  attached,  or  growing  out  of 
the  same,  or  for  any  injury  or  damage  done  thereto,  may  be  instituted  by  execu- 
tors, administrators  or  guardians  appointed  in  this  territory,  in  like  manner  as' 
they  could  have  been  by  their  testator  or  intestate.     (Id,,  %  678.) 

North  Carouna  :  [As  in  New  York,  Co,  Pro,,  X851,  §§iii,  112,  X13,  with 
this  modification  of  the  New  York  amendment  of  x866  to  §  iix] :  "  But  an  action 
may  be  maintained  by  a  grantee  of  real  estate  in  his  own  name,  whenever  he  or 

1  In  this  addition  the  South  Dakota  statute  omits  the  phrase,  "or  his  or  her  legal  repre- 
sentative." 
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any  grantor  or  other  person  through  whom  he  may  derive  title,  might  maintain 
such  action,  notwithstanding  the  grant  of  such  grantor  or  other  conveyance  be 
void,  by  reason  of  the  actual  possession  of  a  person  claiming  under  a  title  adverse 
to  that  of  such  grantor,  or  other  person,  at  the  time  of  the  delivery  of  such  grant, 
or  other  conveyance. "     {Code,  1883,  §§177,  179) 

South  Carouna:  [As  in  New  York,  Co.  Pro.,  1851,  §giii.  ii2,  113,  with 
the  addition  of  the  amendment  of  1866  to  §  m.]     {Rev.  Stats,,    1893,   §§132, 

133.   134) 

Arkansas  :     Every  action  must  be  prosecuted  in  the  name  of  the  real  party 

in  interest,  except  as  provided  in  sections  5625,  5626  and  5628.     {Diff.  StcUs., 

1894.  §  5623.) 

Where  the  assignment  of  a  thing  in  action  is  not  authorized  by  statute,  the 
assignor  must  be  a  party,  as  plaintiff  or  defendant,     {/d.,  §  5624.) 

Where  the  right  of  the  plaintiff  is  transferred  or  assigned  during  the  pendency 
of  the  action,  it  may  be  continued  in  his  name,  or  the  court  may  allow  the 
person  to  whom  the  transfer  or  assignment  is  made  to  be  substituted  in  the 
action,  proper  orders  being  made  as  to  security  for  the  costs,     {/d.,  §  5625.) 

An  executor,  administrator,  guardian,  trustee  of  an  express  trust,  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another,  or 
the.  State,  or  any  officer  thereof,  or  any  person  expressly  authorized  by  the 
statute  to  do  so,  may  bring  an  action  without  joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted.     (Id.,  §  5626.) 

Wyoming  :  [As  in  Ohio,  Rev  Stats. ,  §§  4993,  4994.  4995i  with  this  addition 
to  the  terms  of  §  4994]:  "A  county  may  sue  in  its  corporate  name  upon  any 
official  bond  of  any  of  its  officers. "   ( IVyo.  Rev.  Stats.,  1887,  §g  2382,  2383,  2384.) 

Utah  :  Every  action  must  [as  in  New  York,  present  form,  Co,  Civ.  Pro, 
§449].     {Rev.  Stats.,  1898,  §  2902.) 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the  assignee 
is  without  prejudice  [and  thence  as  in  New  York,  Co.  Pro.,  1849,  g  1x2].    {Id,, 

§2903.) 

Coxx>RADO :  Every  action  shall  [and  thence  as  in  New  York,  Co.  Pro.^  1849, 
§§  III.  112].     {Colo.  Co.  Civ.  Pro.,  §§  3,  4.) 

An  executor  or  administrator,  or  trustee  of  an  express  trust  [and  thence  as  in 
New  York,  Co.  Pro.,  1851,  §  113].     {/d.,  %  5.) 

Connbcticut:  An  executor,  administrator,  or  trustee  of  an  express  trust 
may  sue  or  be  sued,  without  joining  the  persons  represented  by  him  and  bene- 
ficially interested  in  the  suit.     {Conn.  Gen.  Stats.,  1888,  §  886.) 

Oklahoma:  [As  in  New  York,  Co.  Pro,,  185 1,  §  iix].  (StcUs,,  1893, 
§3898.) 

In  the  case  of  an  assignment  [as  in  Ohio,  Co,  Civ,  Pro,  1853,  §g  26,  27.]. 
Ud.,  §§  3899,  3900.) 

New  Mexico  :  Every  action  shall  [as  in  New  York,  Co,  Pro.,  1849,  §§  ixz, 
113.  g  Z12  omitted],     {Compl'd.  Laws,  1897,  sub-sees.  2  and  3,  g  2685.) 
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SECTION  II.      THE  OPERATION  OF  THE  STATUTE. 

NOTE. 

For  the  most  part,  the  question,  in  any  given  case,  Who  is  the  real 
party  in  interest  ?  finds  its  answer  in  substantive  law,  rather  than  in 
procedure;  for  the  conditions  and  limitations  which  meet  the  pleader 
here  are,  in  the  general  run  of  cases,  just  those  conditions  and  limi- 
tations which  attach  to  the  primary  right.  But  there  are,  nevertheless, 
many  cases  where  the  question  stands  in  a  special  relation  to  the 
law  of  procedure.  These  cases  g^oup  themselves  under  the  following 
heads: 

A.  The  nature,  in  general,  of  the  interest  required  to  make  one  a 
* '  real  party  in  interest '  *  within  the  meaning  of  the  codes. 

B.  The  real  party  in  interest  when  a  contract  is  made  with  one  for 
the  benefit  of  another. 

1.  When  the  party  with  whom  the  contract  is  made  is  the  agent 

of  an  undisclosed  principal. 

2.  When  the  party  with  whom  the  contract  is  made  contracts 

ostensibly  for  the  benefit  of  a  third  person,  stranger  to  the 
contract. 

C.  The  real  party  in  interest  when  a  chose  in  action  is  assigned. 

1.  When  the  assignee  has  the  full  legal  title,  but  is  without  any 

beneficial  interest. 

2.  When  the  assignee  has  the  beneficial  interest,  but  is  without 

the  legal  title. 

D.  The  real  party  in  interest  under  special  statutory  relations. 

E.  When  the  action  may  be  brought  in  the  name  of  one  who  is  not 
a  real  party  in  interest. 

1 .  The  trustee  of  an  express  trust. 

2.  Other  instances. 
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A.    Tlie  ncUure,  in  general,  of  the  interest  required  to  make  one  "a  real 
party  in  interest "  tvithin  the  meaning  of  the  codes ^ 

DENNISON  V.  SOPER. 

Supreme  Court  of  Iowa,  December  Term,  1871. 

[33  Iowa,  183.] 

Plaintiff  alleges,  in  his  petition,  that  on  the  22nd  day  of  October,. 
1869,  he  executed  a  joint  and  several  promissory  note  with  the  de- 
fendants, of  which  the  following  is  a  copy: 

$1,000.  Center  Point,  October  22,  1869. 

"One  year  after  date  we  promise  to  pay  to  the  order  of  John  Bel!  &  Co., 
$1,000  with  ten  per  cent,  interest,  payable  at  Center  Point.     Value  received, 
f  U.  S.  Stamp.  I  C.  Soper. 

(      50  Cents.      J  E.  W.  Stewart. 

B.  W.   HiLLIARD. 

Jonathan  Dennison. 
"Renewed  December  21,  1870. 

R.  D.  Stephens. 

Plaintiff  further  alleges  that  he  believes  the  note  is  in  the  pos- 
session of  the  payees;  that  he  signed  the  note  as  surety  only;  that 
the  same  has  not  been  paid;  that  the  plaintiff  has  not  been  indem- 
nified or  secured  against  loss  by  payment  thereof  by  him.  It  is- 
further  alleged  that  the  defendants  (the  other  makers  of  the  note) 
"have  disposed  of  their  property  in  part,  with  intent  to  defraud 
their  creditors,  and  are  now  attempting  to  and  are  about  to  dis- 
pose of  the  balance  of  their  property  with  intent  to  defraud  their 
creditors,  and  that  the  plaintiff  is  in  imminent  danger  of  being  left 
to  pay  said  note;  and  by  the  said  fraudulent  acts  of  defendants  en- 
tirely lose  said  amount;  and,  further,  that  if  he  is  delayed  until  he  can 
procure  said  note  from  the  payees,  said  defendants  will  have  their 
property  fraudulently  disposed  of  and  beyond  the  reach  of  legal  process. 

The  action  was  commenced  on  the  2nd  day  of  March,  1870,  more  than 
seven  months  before  the  maturity  of  the  note,  the  petition  alleging  that 
" nothing  but  time  is  wanting  to  fix  an  absolute  indebtedness.*'  The 
petition  asked  a  writ  of  attachment  against  the  property  of  the  defend- 
ants, and  that  plaintiff"  have  judgment  for  the  amount  of  the  note  with 
interest  and  costs. 

The  material  averments  of  the  petition  are  all  denied  by  the  answer. 

The  cause  was  tried  by  the  court  upon  the  following  evidence,  viz. : 
The  original  note  with  a  renewal  written  across  the  face;  an  indorse- 
ment in  blank  by  John  Bell  &  Co. ;  an  indorsement  by  R.  E.  Graves, 
president  of  First  National  Bank  of  Dubuque,  Iowa,  to  R.  D.  Stephens 
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for  collection,  and  the  testimony  of  the  plaintiff  as  follows:  "  I  signed 
the  note  in  evidence  as  security  only.  1  have  not  been  in  any  manner 
secured  or  indemnified  for  signing  said  note.  I  paid  said  note  about 
the  first  of  January,  1871,  and  have  received  nothing  for  such  pay- 
ment." Thereupon  the  court  rendered  judgment  for  plaintiff  for  the 
amount  of  the  note  with  interest  and  costs,  to  which  defendants  ex- 
cepted and  appeal. 

/.  M,  Preston  <2f  Son,  for  the  appellants. 

Thompson  <2f  Davis,  for  the  appellee. 

M1LI.ER,  J. — From  the  record  it  appears  that  the  plaintifi  was  a  joint 
maker,  with  defendants,  of  the  note  upon  which  the  action  is  based. 
As  between  plaintiff  and  defendants,  he  was  surety  only.  He  does  not 
claim  to  own  or  have  any  property  in  the  note,  but  bases  his  right  of 
action  against  his  co-makers  solely  upon  the  Tacts  that  he  was  only  a 
surety  for  them;  that  he  was  not  indemnified  against  loss  in  case  he 
paid  the  note;  that  the  defendants  have  disposed  of  part  of  their 
property  with  intent  to  defraud  their  creditors,  and  are  about  to  dispose 
of  the  balance  with  like  intent;  and  that  after  the  action  was  brought 
and  before  judgment,  he  paid  the  note. 

We  are  unable  to  discover  upon  what  principle  the  action  is  main- 
tainable. The  statute  requires  that  **  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,"  except  in  certain  specified 
cases.* 

The  '*real  party  in  interest "  is  the  party  having  the  beneficial  in- 
terest; the  party  having  the  beneficial  ownership,  in  this  case,  the 
holder  of  the  note  for  value.* 

The  plaintiff  had  not,  nor  did  he  claim  to  have,  any  interest  in  the 
note.  The  exceptions  to  the  above  rule  are  specified  in  section  2758  of 
the  Revision  as  follows:  "An  executor  or  an  administrator,  a  guardian, 
a  trustee  of  an  express  trust,  a  party  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another,  or  a  party  expressly  author- 
ized by  statute,  may  sue  in  his  own  name,  without  joining  with  him  the 
party  for  whose  benefit  the  suit  is  prosecuted.  '* 

Now  it  is  clearly  manifest  that  the  plaintiff  occupied  neither  of  the 
relations  enumerated  in  the  above  provision.  He  was  neither  the  real 
party  in  interest  nor  the  trustee,  agent,  or  other  representative  of  the 
real  party.  In  some  one  or  other  of  these  capacities  he  must  sue,  if  at 
all.  He  must  have  either  the  legal  title  or  the  beneficial  interest  to 
entitle  him  to  sue  on  the  note.     {Cottle  v.  Cole  <2f  Cole,  20  Iowa,  485.) 

A  surety  has  no  right  of  action  against  his  principal,  in  respect  to 
the  debt  for  which  he  is  surety,  until  he  has  paid  such  debt  for  his 
principal.  Walker  v.  Lathrop,  6  Iowa,  516.  Then,  and  not  until  then, 
does  the  surety  have  a  cause  of  action  against  the  principal.     Chapter 

I  Revision  of  i86o,  g  2757. 

^Citing  Conyngham  v.  Smith,  i6  Iowa,  471;  Cottle  v.  Cole  &  Cole,  ao  id.,  485;  Rice  v. 
Savery,  22  id.,  470. 
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75  of  the  Revision  of  i860  provides  a  remedy  for  the  benefit  of  sureties 
where  they  apprehend  that  the  principal  is  about  to  become  insolvent, 
etc.,  "  and  a  right  of  action  has  accrued  on  the  contract,''  but  we  have 
no  statutory  provision  afifording  such  remedy  before  any  right  of  action 
has  accrued.  And,  with  a  single  exception  in  the  statute,  the  real  party 
in  interest,  or  the  party  having  the  legal  title  to  a  chose  in  action,  can 
not  do  so  until  the  maturity  of  his  claim  or  cause  of  action.  Whitney 
et  al,  V,  Bird  et  al.^  11  Iowa,  407.  So  that  the  lawful  holders  of  the 
note  in  this  case  could  not  have  maintained  an  action  at  the  time  this 
suit  was  brought,  except  for  the  purpose  of  availing  themselves  of  the 
benefit  of  the  provisional  remedy  of  attachment,  as  provided  in  section 
3178  of  the  Revision,  and  this  section  restricts  the  cases  to  those  where 
^*' nothing  but  time  is  wanting  to' fix  an  absolute  indebtedness,''  In  the 
case  before  us,  there  was  no  indebtedness  whatever  existing  between  the 
plaintifif  and  the  defendants.  The  plaintiff  held  no  claim  against 
defendants  on  the  note  which  time  would  mature  or  render  absolute. 
The  claim  itself  only  came  into  being  when  the  plaintiff  paid  the  note, 
which  was  after  suit  brought.  Whether  there  ever  would  become  an 
indebtedness  at  all  depended  upon  this  contingency.  There  was  no 
previous  indebtedness  which  time  alone  would  render  absolute.  The 
subsequent  act  of  payment  by  plaintiff  was  necessary,  not  only  to  render 
the  claim  absolute,  but  to  create  an  indebtedness. 

We  are  therefore  of  the  opinion  that  the  action,  at  the  time  it  was 
brought,  was  not  maintainable  in  the  name  of  the  plaintiff,  though  it 
might  have  been  in  the  names  of  the  holders  of  the  note;  and  the  pay- 
ment of  the  note  by  plaintiff  ten  months  after  the  suit  was  commenced 
did  not  entitle  him  to  judgment.  Reversed, 


THOMPSON    V,    FARGO. 
Court  of  Appeals  of  New  York,  April  16,  1872. 

[49  N,  y,  188.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court, 
affirming  a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee.* 

This  action  was  brought  to  recover  damages  for  an  alleged  failure  of 
defendant  to  deliver  a  package  of  United  States  Treasury  notes  received 
by  it  for  transportation. 

Facts  found  by  the  referee :  That  the  defendant,  the  American  Ex- 
press Company,  is  a  joint-stock  company,  consisting  of  more  than  seven 
members,  and  is  engaged  in  the  express  business  as  common  carriers, 
whose  principal  office  is  in  the  city  of  New  York. 

1  Reported  below,  58  Barb.,  575 ;  44  How.  Pr.,  X76. 
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On  or  about  the  nth  day  of  August,  1865,  the  American  Express 
Company  received  from  the  United  States  Express  Company,  at  Deca- 
tur, in  the  State  of  Indiana,  a  package,  containing  U.  S.  compound 
interest  notes  and  7.30  treasury  notes  to  the  amount  of  $660.63,  together 
with  the  papers  discharging  John  and  William  White  from  service  in 
the  army  of  the  United  States. 

The  said  package  was  addressed  as  follows :  "By  the  United  States 
Express  Company,  $660.63,  John  and  William  White,  care  Captain 
James  K.  Martin,  Bunton  House,  Terre  Haute,  Indiana." 

The  package  was  delivered  to  the  United  States  Express  Company  by 
plaintiff  at  Springfield,  111.,  and  a  receipt  taken. 

The  American  Express  Company  conveyed  it  to  the  place  of  destina- 
tion without  delay.  Diligent  search  and  inquiry  were  made  for  the 
consignees,  but  they  could  not  be  found  or  heard  from. 

The  contents  of  the  package  was  the  back  pay  of  the  said  John  and 
William  White,  as  soldiers  in  the  army  of  the  United  States,  and  their 
discharge  papers  from  the  service,  and  a  letter  from  the  plaintiff. 

The  Whites  had  employed  the  plaintiff  as  their  agent  to  collect  for 
them  the  back  pay  in  question  from  the  United  States  government. 

The  enclosure  in  the  package  was  the  proceeds  of  a  check  received 
by  plaintiff  from  the  government  agent  at  Springfield,  111.,  for  such 
back  pay. 

The  plaintiff  demanded  the  package  in  question  from  James  C. 
Fargo,  the  treasurer  of  the  defendant,  at  the  city  of  New  York,  whc 
refused  to  deliver  the  same  to  him. 

Hooper  C,  Van  Vorst^  for  the  appellant. 

Isaac  Edwards,  for  the  respondent.* 

Peckham,  J. — ^To  sustain  an  action  against  a  common  carrier  for 
failing  to  deliver  goods,  the  plaintiff  must  be  the  owner,  or  have  some 
special  interest  in  them.'    Prima  facie,  the  consignee  is  the  owner. 

If  this  had  been  a  sale  of  goods  by  the  consignor,  ordered  by  the 
consignee,  without  stating  in  what  way  or  manner  to  send  them,  but 
only  where,  the  consignor  would  have  had  sufficient  title  to  maintain 
the  action — ^because  the  title  in  such  case,  as  a  general  rule,  would  not 
pass  by  the  mere  delivery  to  the  carrier.  In  this  case,  however,  the 
plaintiff  never  owned  the  money  ordered  to  be  sent  to  the  consignee, 
and  had  no  special  interest  in  it.  He  was  a  mere  agent.  Hence  if  he 
simply  fulfilled  the  orders  of  the  owners  and  sent  the  money  to  the 
consignee  by  a  suitable  and  proper  conveyance,  his  duties  and  liabili- 
ties were  discharged.  He  then  had  no  further  right  or  interest  in  the 
matter. 

The  action  was  brought  and  tried  upon  the  assumption  that  the 
plaintiff  properly  collected  and  sent  the  money  due  from  the  govern- 
ment to  the  Whites.     There  was  no  allegation  or  suggestion  that  he 

1  The  arguments  are  omitted. 

*  Citing  Krulder  v.  Ellison,  47  N.  Y.,  36;  Green  v.  Clarke,  12  N.  Y.,  343 
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had  not  sent  the  money  he  received  by  the  usual  and  proper  mode,  that 
he  had  not  fulfilled  the  directions  of  the  Whites,  that  he  was  not 
authorized  by  them  to  do  precisely  what  he  did — ^the  referee  has  sub- 
stantially so  found  as  a  matter  of  fact,  and  there  is  no  exception  to  any 
of  his  findings  of  fact.  It  is  too  late  here  for  the  plaintiff"  to  attempt 
to  vary  these  findings  of  fact  to  sustain  his  judgment. 

It  is  the  right  and  interest  of  this  defendant  to  see  that  the  package 
is  delivered  to  none  but  the  true  owner.  A  wrongful  recovery  against 
this  defendant  will  afford  it  no  defence  as  against  the  true  owner  or 
their  representatives. 

This  is  not  a  case  of  a  fictitious  consignee.  The  Whites  were  alive 
and  in  the  civil  war.  This  was  their  pay,  and  if  they  have  died  since 
this  proceeding,  that  g^ves  no  right  to  this  plaintiff"  to  sue  upon  these 
facts.  It  follows  that  the  referee  erred  in  finding  for  the  plaintiff",  and 
the  judgment  for  the  General  Term  affirming  that  judgement  must  be 
set  aside  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Allen,  J.,  not  sitting,  and  Rapallo,  J.,  not 
voting.  Judgment  reversed} 


ALBANY  AND  RENSSELAER  COMPANY  v.  LUNDBERG. 
Supreme  Court  of  the  United  States,  April  25,  1887. 

[121  U.  S.  451.] 

This  was  an  action  at  law  on  a  contract.  Verdict  for  the  plaintiff", 
and  judgement  on  the  verdict.  The  defendant  sued  out  this  writ  of 
error.     The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Edwin  Countryman^  for  plaintiff"  in  error. 

Mr,  Everett  P,  Wheeler^  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Gustaf  Lundberg,  an  alien  and  a  subject 
of  the  Kingdom  of  Sweden  and  Norway,  residing  at  Boston  in  the  State 
of  Massachusetts,  against  the  Albany  and  Rensselaer  Iron  and  Steel 
Company,  a  corporation  of  the  State  of  New  York,  upon  two  contracts 
for  the  sale  and  purchase  of  Swedish  pig  iron,  the  first  of  which  was 
as  follows: 

"N.  M.  HOGLUNDS  SONS  &  CO..  STOCKHOLM: 
"Gustaf  Landberg,  Successor  to  Nils  Mitander: 
•'38  KiLBY  Street,  Boston,  February  10,  1880. 
"  I,  Gustaf  Lundberg.  agent  for  N.  M.  Hoglund's  Sons  &  Co.  of  Stockholm, 
agree  to  sell,  and  we,  Albany  and  Rensselaer  Iron  and  Steel  Co.,  Troy.  N.  Y., 
agree  to  buy  the  following  Swedish  charcoal  grey  pig  iron,  viz. :  500  tons  of  brand 
NBGPH,  at  a  price  of  forty-eight  ($48)  dollars,  American  gold,  per  ton  of  2240 
lbs.,  delivered  on  wharf  at  New  York,  duty  paid;  said  iron  to  be  in  accordance 

iSee  also  Thompsoyt  v.  Faigo  (1S75),  63  N.  Y.,  479. 
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vith  an  analysis  furnished  in  Gustaf  Lundberg's  letter  of  6th  Febraary.  Pay- 
ment in  gold  in  Boston  or  New  York  funds  within  30  days  from  date  of  ship's 
«ntry  at  custom-house.  Shipment  from  Sweden  during  the  season,  say  May 
next  or  sooner  if  possible.  The  above  quantity  hereby  contracted  for  to  be 
subject  to  such  reduction  as  may  be  necessitated  by  natural  obstacles  and  un- 
avoidable accidents.  The  seller  not  accountable  for  accidents  or  delays  at  sea. 
Signed  in  duplicate. 

"Accepted,  Gustaf  Lundbbrg. 

"Accepted,  Albany  &  Rbnssslabr  Iron  &  Stbbl  Co." 

The  other  contract  differed  only  in  being  for  the  sale  and  purchase  of 
"'  300  tons  of  brands  SBVE  and  NBBBK.  '* 

The  analysis  referred  to  in  both  contracts  showed,  in  the  first  brand 
.03,  and  in  the  two  other  brands  .024,  of  one  per  cent  of  phosphorous. 

The  above  amount  of  iron  was  made  in  Sweden,  that  of  the  first 
brand  of  the  Pershytte  furnace  of  the  Ramshyttan  Iron  Works,  out  of 
ore  from  the  Pershytte  mines,  and  that  of  the  two  other  brands  at  the 
Svana  Iron  Works;  was  brought  and  shipped  from  Stockholm  by  N.  M. 
Hoglund's  Sons  &  Co.  in  May,  1880;  arrived  at  New  York,  in  June, 
1880,  and  was  thence  taken  to  the  defendant's  works  at  Troy.  An 
analysis  there  made  by  the  defendant's  chemist  showed  in  the  three 
brands  respectively  .047,  .042,  and  .049,  of  one  per  cent  of  phosphorous. 
The  defendant  therefore  refused  to  take  the  iron,  and  returned  it  to  the 
plaintiff,  who  afterwards  sold  it  for  less  than  the  contract  price,  brought 
this  action  to  recover  the  difference,  and  obtained  a  verdict  and  judg- 
ment for  upwards  of  $15,000.  The  defendant  sued  out  this  writ  of 
error. 

The  first  question  presented  by  the  bill  of  exceptions  is,  whether  this 
action  can  be  maintained  in  the  name  of  Lundberg,  or  should  have  been 
brought  in  the  name  of  his  principals,  N.  M.  Hoglund's  Sons  &  Co. 

The  paper  upon  which  each  of  the  contracts  in  suit  is  written  has  at 
its  head,  besides  the  name  of  that  firm,  the  name  of  ' '  Gustaf  Lundberg, 
successor  to  Nils  Mitander, ' '  followed  by  the  street  and  number  of  his 
office  in  Boston.  The  contract  itself  begins  with  a  promise  by  him  in 
the  first  person  singular,  **  I,  Gustaf  Lundberg,  agent  for  N.  M.  Hog- 
lund's Sons  &  Co.,  ag^ee  to  sell ;"  the  description  added  to  his  name  in 
this  clause  is  the  only  mention  of  or  reference  to  that  firm  in  the  con- 
tract ;  his  promise  is  not  expressed  to  be  made  by  them  as  their  agent, 
or  in  their  behalf ;  and  the  agreement  is  signed  by  him  with  his  own 
name  merely. 

There  are  strong  authorities  for  holding  that  a  contract  in  such  form 
as  this  is  the  personal  contract  of  the  agent,  upon  which  he  may  sue, 
as  well  as  be  sued,  in  his  own  name,  at  common  law.* 

In  Gadd  v,  Houghton,  i  Ex.  D.  357,  the  contract  which  was  held  not 
to  bind  the  agent  personally  was  expressed  to  be  made  *  *  on  account  of 

1  Citing  Kennedy  v.  Gouveia,  3  D.  &  R.  503  ;  Parker  v.  Winlow,  7  K.  &  £.  942 ;  Dutton  v. 
Marsh,  I,.  R.  6  Q.  B.  361  ;  Buffum  v.  Chad  wick,  8  Mass.  103 ;  Packard  v.  Nye,  2  Met.  47. 
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the  principals;'*  and  in  Oehlricks  v.  Ford,  23  How.  49,  in  which  the 
contract,  which  was  held  to  bind  the  principal,  more  nearly  resembled 
that  before  us  than  in  any  other  case  in  this  court,  the  important  ele- 
ment of  a  signature  of  the  agent's  name,  without  addition,  was  wanting. 

But  it  is  unnecessary  to  express  a  definite  opinion  upon  the  question 
in  whose  name,  independently  of  any  statute  regulating  the  subject, 
this  action  should  have  been  brought. 

The  Code  of  Civil  Procedure,  of  the  State  of  New  York,  contains  the 
following  provision : 

**  Sec.  449.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute,  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  person  with  whom,  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the 
meaning  of  this  section. " 

Under  this  provision,  the  Court  of  Appeals  of  that  State  has  held 
that  an  agent  of  a  corporation  to  whom,  '  *  as  executive  agent  of  the 
company,  '*  a  promise  is  made  to  pay  money  is  "  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another,  *  *  and 
may  therefore  sue  in  his  own  name  on  the  promise.*  The  rule  thus 
established  is  applicable  to  actions  at  law  in  the. courts  of  the  United 
States  held  within  the  State  of  New  York.* 

The  case  then  stands  thus :  If  the  agreement  to  sell  is  an  ag^reement 
made  by  Lundberg  personally,  and  not  in  his  capacity  of  agent  of  the 
Swedish  firm,  the  price  is  likewise  payable  to  him  personally,  and  the 
action  on  the  contract  must  be  brought  in  his  name,  even  at  common 
law.  If,  on  the  other  hand,  the  agreement  must  be  considered  as  made 
by  Lundberg,  not  in  his  individual  capacity,  but  only  as  agent  and  in 
behalf  of  the  Swedish  firm,  and  for  their  benefit,  then  the  price  is  paya- 
ble to  him  as  their  agent,  and  for  their  benefit,  in  the  same  sense  in 
which  an  express  promise  to  pay  money  to  him  as  the  agent  of  that 
firm  would  be  a  promise  to  pay  him  for  their  benefit,  and  therefore,  by 
the  law  of  New  York,  which  governs  this  case,  an  action  may  be  brought 
in  his  name.     In  either  view,  this  action  is  rightly  brought.' 

1  Citing  Considerant  v.  Brisbane,  22  N.  Y.  389.  See  infra,  "Trustee  of  an  Express  Trust." 

2  Citing  Rev.  Stat.,  I  914  ;  Sawin  v.  Kenny,  93  U.  S.  289  ;  Weed  Sewing  Machine  Co.  v. 
Wicks,  3  Dillon,  261 ;  United  States  v.  Tracy,  8  Benedict,  i.  See  infra.  Practice  Conformity 
Act. 

8  Part  of  the  opinion,  on  questions  of  evidence,  is  omitted. 

The  judgment  below  was,  however,  reversed,  and  the  case  remanded  to  the  Circuit  Court, 
with  directions  to  set  aside  the  verdict,  because  of  the  admission  of  incompetent  evidence 
tending  to  mislead  the  jury. 
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CASSIDY  V.  WOODWARD. 
Supreme  Court  of  Iowa,  May  13,  1889. 

l77  Iowa,  354.] 

This  is  an  action  in  equity,  and  it  involves  the  title  and  ownership  01 
eighty  acres  of  land  in  Sioux  county. 

Upon  a  trial  on  the  merits,  the  plaintifiPs  petition  was  dismissed,  and 
a  decree  was  entered  quieting  the  title  in  the  defendant.    Plaintiff  appeals. 

Rickel  &  Crocker  and  /.   W.  Bull,  for  appellant. 

Argo  <Sf  McDuffie  and  Struble,  Rishel  <5h  Hart,  for  appellee. 

RoTHROCK,  J. — I.  Both  parties  claim  title  to  the  land  under  one 
Gabriel  T.  Rock.  The  plaintiff's  alleged  title  consists  of  a  regular  chain 
of  conveyances  from  Rock  through  several  intermediate  grantors.  The 
defendant's  alleged  title  is  based  upon  a  sheriffs  sale  of  the  land  upon 
an  execution  on  a  judgment  against  said  Rock.  .  .  . 

II.  It  is  claimed  in  the  answer,  and  strenuously  urged  by  counsel 
for  appellee,  that  the  plaintiff  is  not  the  real  party  in  interest ;  that  the 
real  parties  are  the  counsel  in  the  case  ;  and  that  they  bought  the  land 
and  took  the  title  in  the  name  of  the  plaintiff,  who  is  a  servant  in  the 
family  of  one  of  the  counsel ;  and  that  the  purchase  of  the  land  was  a 
fraud  and  a  conspiracy  on  the  part  of  plaintiff's  counsel ;  and  that  the 
claim  made  by  plaintiff  for  the  land  is  against  public  policy  and  good 
morals. 

It  is  true  that  the  plaintiff's  counsel  purchased  the  land  and  paid  for 
it  and  had  the  conveyance  made  to  plaintiff,  a  servant  in  one  of  their 
families.  There  is  no  evidence  that  they  discovered  the  alleged  defect 
in  the  plaintiffs  title.  On  the  contrary  it  appears  that  Rock  conveyed 
the  land  to  one  Marbourg,  and  he  conveyed  it  to  one  Pitts,  and  Pitts 
conveyed  it  to  the  plaintiff.  It  is  true,  as  claimed  by  the  defendant, 
that  actions  must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
excepting  in  certain  cases.  Code,  sec.  2543.  The  exceptions  are  set 
forth  in  section  2544,  which  is  in  these  words :  *'  An  executor  or  ad- 
ministrator, a  guardian,  a  trustee  of  an  express  trust,  a  party  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another,  or  party 
expressly  authorized  by  statute,  may  sue  in  his  own  name,  without 
joining  with  him  the  party  for  whose  benefit  the  suit  is  prosecuted. ' ' 

It  has  uniformly  been  held  by  this  court  that,  under  this  provision 
of  the  Code,  the  party  holding  the  legal  title  to  a  cause  of  action, 
though  he  be  a  mere  agent  or  trustee,  with  no  beneficial  interest  therein, 
may  sue  thereon  in  his  own  name.* 

1  Citing  Cottle  v.  Cole,  20  Iowa,  481  ;  Rice  v.  Savery,  22  Iowa,  470 ;  Pearson  v.  Cummings, 
a8  Iowa,  344 ;  SLnadler  v.  Sharp,  36  Iowa,  233  ;  Vimont  v.  Railway  Co.,  64  Iowa,  514. 

Accord :  Alexander  v.  Overton  (1893),  36  Neb,  503.  And  see,  Gray  v.  Journal  of  Finance 
(1893),  2  Misc.  Tfya.—Ed. 
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The  plaintiff  stands  in  the  place  of  Marbourg,  who  was  grantee  of 
Rock,  and  of  Pitts,  her  grantor ;  and  the  fact  that  she  paid  nothing  for 
the  conveyance,  and  that  her  counsel  paid  the  consideration  and  had 
the  conveyance  made  to  her,  even  without  her  knowledge  at  the  time, 
is  no  defence  to  the  action.*  Reversed, 


WEI^H  V.  RHEINHARDT  &  CO. 
Supreme  Court  op  New  York,  Appei.i.ate  Term,  July,  1897. 

[21  Misc,  22.] 

Appeal  from  an  affirmance  by  the  General  Term  of  the  City  Court  of 
a  judgment  in  favor  of  plaintiff. 

Joseph  C  Rosenbaum,  for  appellant. 

Franklin  Pierce,  for  respondent. 

Dai^y,  p.  J. — The  plaintiff  made  an  ag^reement  in  writing  with  the 
defendant,  a  corporation,  to  furnish  and  erect  a  gas  engine  complete  for 
$1,085,  ^^  price  to  include  a  suitable  brick  foundation  for  the  engine 
and  all  necessary  gas,  water,  and  exhaust  piping,  and  plaintiff  guaran- 
teed the  engine  for  one  year  against  all  imperfections  of  workmanship 
and  material  and  also  guaranteed  the  horsepower,  agreeing  to  furnish, 
if  needed,  an  additional  engine.  The  contract  also  included  the  follow- 
ing clause,  upon  which  defendant  bases  the  defence  that  the  plaintiff 
is  not  the  real  party  in  interest,  that  being  the  sole  contention  upon 
this  appeal. 

"It  is  also  herein  agreed  and  understood  that  the  above  thirty-power  engine 
is  to  remain  the  property  of  the  Springfield  Gas  Engine  Co.,  of  Springfield, 
Ohio,  until  paid  for  in  full,  and  is  not  to  be  sold,  mortgaged,  or  removed  with- 
out their  entire  approval  and  consent.  " 

This  action  is  brought  to  recover  the  contract  price  above  specified, 
and  it  is  claimed  that  the  Springfield  Gas  Engine  Co.  alone  has  the 
right  to  maintain  the  action  as  owner  of  the  engine. 

The  real  part}'  in  interest  is  the  party  having  the  sole  right  to  enforce 
the  contract,  and  the  plaintiff  is  that  party,  the  contract  being  not 
simply  for  the  sale  of  the  engine,  for  which  plaintiff  might  have  been 
regarded  as  acting  merely  as  agent,  but  for  labor  and  materials  for 
which  he  contracted  as  principal,  and  for  collateral  warranty  upon 
which  he  alone  is  liable.  If  plaintiff  had  made  the  contract  expressly 
as  agent  of  the  Springfield  company,  he  would  nevertheless  be  entitled 
to  sue  in  his  own  name  upon  it,  since  he  was  personally  bound  for  its 
fulfilment.  Nelson  v,  Nixon,  13  Abb.  Pr.  104.  So  far  as  any  title  was 
vested  in  the  Springfield  company  by  the  contract,  that  title  depended 
upon  the  contract  as  a  mere  incident  thereto  and  would  be  divested  by 

1  Part  of  the  opinion,  dealinj;  with  other  points,  is  omitted. 
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payment  as  prescribed  therein.     If  the  contract  with  the  plaintiff  be 
satisfied  no  title  remains  in  the  company.     None  of  the  cases  cited  by 
appellant  sustains  his  objection  to  plaintifiPs  recovery. 
BiscHOPF  and  McAdam,  JJ.,  concur. 

Judgment  affirmedy  with  costs. 


ALEXANDER  v,  OVERTON  ET  AL. 
Supreme  Court  op  Nebraska,  September  22,  1897. 

[52  Neb.  283.] 

This  action  was  brought  in  the  District  Court  of  Otoe  county  under 
the  title  of  Art  Eliza  Alexander  against  John  Overton  and  others.  The 
facts  appear  in  the  opinion  of  the  court. 

C    W,  Seymour,  for  plaintiff  in  error. 

John  C    Watson  and  John   W,  Dixon,  contra. 

NoRVAL,  J. — This  is  the  second  appearance  of  this  cause  in  this 
<:ourt.*  The  action  was  brought  under  section  71,  chapter  66,  General 
Statutes,  1873,  against  the  principal  and  sureties  on  the  official  bond  of 
John  Overton,  as  treasurer  of  Otoe  county,  to  recover  for  the  wrongful 
sale  by  him  to  plaintiff  of  certain  real  estate  for  taxes.* 

The  sole  defence  relied  upon  is  that  plaintiff  is  not  the  real  party  in 
interest. 

On  the!  last  as  well  as  on  the  first  trial  in  the  court  below  this  issue 
was  determined  in  favor  of  the  defendants.  On  the  former  hearing  in 
this  court  a  reversal  of  the  judgment  was  entered  for  want  of  sufficient 
evidence  to  sustain  the  said  defence.  In  the  opinion  then  filed  it  was 
held  that  plaintiff  could  maintain  it,  since  it  was  proven  that  the  lands 
were  purchased  from  defendant  Overton  at  tax  sale  in  the  name  of 
plaintiff  with  moneys  purporting  to  belong  to  her.  On  the  last  trial  it 
was  likewise  established  by  undisputed  testimony  that  the  lands  in  con- 
troversy were  purchased  for  plaintiff  by  her  brother,  W.  D.  Merriam ; 
that  he  paid  the  money  for  her  on  the  several  sales  to  the  defendant 
Overton,  and  that  the  latter  made  the  certificate  of  tax  deeds  to  plaintiff. 
These  facts  justified  the  bringing  of  the  suit  in  her  name  when  the  same 
was  instituted,  no  assignment  of  the  causes  of  action  at  or  prior  to  that 
time  having  been  shown. 

iSce  Alexander  v.  Overton  (1893),  36  Neb.  503. 

lln  other  words,  for  selling  lands  where  no  title  could  pass  by  the  sale.  Section  71, 
chap.  66,  Gen.  Stat.,  N  b  .  1873,  provided  that  "  When,  by  mistake,  or  wrongful  act  of  the 
treasurer,  or  other  officer,  land  has  been  sold  contrary  to  the  provisions  of  this  act,  the 
county  is  to  save  the  puic  aser  harmless  by  paying  him  the  amount  of  principal  and  inter- 
est to  which  he  would  have  been  entitled  had  the  land  been  rightfully  sold,  and  the  treas- 
urer, or  other  officer,  and  their  sureties,  shall  be  liable  for  the  amount  on  their  bonds  to  the 
county,  or  the  purchaser  may  recover  the  amount,  directly  from  the  treasurer,  or  other 
officer,  making  such  mistake  or  error.''— Jfrf. 
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John  A.  Rooney,  an  attorney  at  law,  in  the  oflSce  of  John  C.  Watson, 
counsel  for  defendant,  testified  on  the  second  trial  that  on  his  return 
from  a  business  trip  east,  at  the  request  of  Mr.  Watson  he  called  upon 
plaintiff  at  her  home  in  Sigoumey,  Iowa,  and  had  a  conversation  with 
her,  in  which  she  stated  she  was  a  sister  of  W.  D.  Merriam ;  that  she 
was  not  interested  in  any  suits  pending  in  the  district  court  of  Otoe 
county  under  the  title  of  Art  Bliza  Alexander  against  John  Overton ; 
and  that  she  possessed  no  money  of  her  own.  This  testimony  was 
wholly  insufficient  to  defeat  the  action,  and  is  easily  reconciled  with  the 
evidence  adduced  on  behalf  of  the  plaintiff.  W.  D.  Merriam  testified, 
and  his  testimony  is  uncontradicted,  that  he  bought  the  lots  at  tax  sale 
from  Mr.  Overton  for  plaintifif,  Mrs.  Alexander,  with  her  money  and  in 
her  name ;  that  he  had  no  interest  in  the  purchases  ;  and  that  in  Janu- 
ary, 1894,  since  the  commencement  of  this  action  and  prior  to  said  con- 
versation which  Mr.  Rooney  had  with  plaintiff,  Mr.  Merriam  purchased 
all  his  sister's  interest  in  this  suit.  The  assignment  was  introduced  in 
evidence,  and  is  found  in  the  bill  of  exceptions.  While  Mrs.  Alexander 
did  not  in  fact  have  any  interest  in  the  litigation  at  the  time  she  con- 
versed with  Mr.  Rooney,  she  was  the  real  party  in  interest  at  the  time 
the  suit  was  brought.  The  assignment  by  plaintiff  to  Mr.  Merriam  did 
not  abate  the  action,  but  the  latter,  under  section  45  of  the  Code,  had 
the  undoubted  right  to  prosecute  the  suit  to  final  termination  in  the 
name  of  the  original  plaintiff.^ 

Under  the  evidence  the  court  should  have  directed  a  verdict  for  the 
plaintiff.  The  judgment  is  reversed  and  the  case  remanded  for  a  new 
trial.  Reversed  and  remanded. 

Harrison,  J.,  not  sitting. 


EGGELING  v.  ALLEN. 

Supreme  Court  of  New  York,  Appei.i.ate  Term, 

December  13,  1898. 

[25  Misc,  496.*] 

GiLDERSi^EEVE,  J. — The  plaintiff  recovered  judgment  against  the 
defendant  upon  a  trial  before  the  court  and  jury.  The  defendant  is  an 
attorney  at  law,  and  the  action  was  for  a  conversion  of  money  collected 
by  defendant  for  plaintiff  in  another  action.     This  action  was  com- 

1  Citing  Mageman  v.  BcU,  13  Neb.,  247  ;  Temple  v.  Smith,  13  Neb.,  513;  Dodge  v.  Omahm 
&  S.  W.  R.  Co.,  20  Neb.,  276  ;  Howell  v.  Alma  Milling  Co.,  36  Neb.,  80. 

In  Section  45  of  the  Nebraska  Code  it  was  provided  that  "in  case  of  the  death  or  other 
disability  of  a  party,  the  Court  may  allow  the  action  to  continue  by  or  against  his  represent- 
ative or  successor  in  interest.  In  case  of  any  other  transfer  of  interest,  the  action  may  be 
continued  in  the  name  of  the  original  party,  or  the  Court  may  allow  the  person  to  whom  the 
transfer  is  to  be  substituted  in  the  action."— £</. 

J  S.  C,  54  N.  Y.  Supp.  1029. 
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menced  on  April  14,  1898,  and  tried  on  May  i8th.  Subsequent  to  the 
«ransaction  in  which  defendant  collected  the  money  in  question,  and 
before  the  commencement  of  this  action,  plaintiff  became  insolvent, 
and  this  money,  so  collected  by  defendant  for  plaintiff,  was  discovered 
in  supplementary  proceedings.  The  court  thereupon  appointed  a 
receiver  of  the  property  of  the  plaintiff  herein,  and  restrained  the  said 
plaintiff  and  all  persons,  except  the  receiver,  from  interfering  "wnth 
said  money.  The  order  appointing  the  receiver  was  filed  and  recorded 
on  February  15,  1898,  and  the  receiver  duly  qualified. 

At  the  opening  of  the  trial  herein,  the  defendant's  attorney  stated  to 
the  court  that  the  defendant  had  been  served  with  an  order  appointing 
a  receiver  for  the  moneys  claimed  in  the  action,  and  that  the  order  en- 
joined both  plaintiff  and  defendant  from  any  interference  with  or  trans- 
fer of  the  money;  and  said  attorney  added,  *'I  submit  this  certified 
copy  of  the  order  to  the  court. '  *  He  then  moved  that,  for  that  reason, 
the  case  be  dismissed.  The  court  denied  the  motion,  and  directed  the 
trial  to  proceed,  saying,  •*  If  judgment  is  rendered  against  you  (defend- 
ant), you  can  turn  the  money  over  to  the  receiver.  *  *  We  think  this 
ruling  was  error.  The  order  appointing  a  receiver,  though  annexed  to 
the  return,  does  not  seem  to  have  been  marked  in  evidence.  It  was, 
however,  treated  by  the  court  as  properly  in  evidence,  its  effect  was 
commented  upon  by  the  learned  justice,  and  we  must  regard  it  as  a 
part  of  the  record  that  we  are  reviewing. 

It,  therefore,  clearly  appears  that  the  plaintiff  was  not  the  real  party 
in  interest,  and  was  without  power  to  prosecute  the  action. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

L.  L,  G.  Benedict,  for  appellant. 

H,  M.  Greene,  for  respondent. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant  to  abide 
event, 

Beekman,  p.  J.,  and  Giegerich,  J.,  concur. 
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B.      The  real  party  in  interest  ivhen  a  contract  is  made  ivith  one  for  the 

benefit  of  another. 

I.      WHEN  THE   PARTY  WITH   WHOM  THE    CONTRACT    IS   MADE   IS    THE 

AGENT  OF  AN   UNDISCLOSED   PRINCIPAL. 

ERICKSON  V.  COMPTON. 

Supreme  Court  of  New  York,  Cayuga  General  Term,  June,  1852. 

[6  How  Pr.  471.] 

This  was  an  action  upon  a  contract,  a  copy  of  which  is  hereinafter 
given.  The  plaintiff  alleged  in  his  complaint  that  he,  by  James  H. 
Hotchkin,  Jr.,  his  agent,  entered  into  a  contract  with  the  defendant, 
setting  forth  the  substance  of  it  in  like  manner  as  if  it  had  been  made 
with  himself  in  person,  and  assigning  several  breaches.  The  defendant 
in  his  answer  denied  that  he  made  a  contract  with  the  plaintiff  in  per- 
son or  by  his  agent,  but  stated  that  he  made  a  contract  with  James  H. 
Hotchkin,  Jr.,  of  which  contract  duplicates  were  made;  that  one  of 
these,  signed  by  Hotchkin,  was  delivered  to  the  defendant,  and  the 
other,  signed  by  the  defendant,  was  delivered  to  Hotchkin;  and  that 
Hotchkin  at  the  time  delivered  to  the  defendant  his  check  on  the  Steuben 
County  Bank  for  the  $500  mentioned  in  the  contract.  A  copy  of  the 
contract,  retained  by  the  defendant,  was  set  out  in  the  answer,  as  follows: 

Rec'd  of  James  H.  Hotchkin,  Jr.,  his  check  for  $500,  on'  Steuben  County 
Bank,  payable  on  Monday  next,  to  be  applied  on  the  last  invoice  of  the  follow- 
ing contract,  viz. :  I  agree  to  sell  him  all  the  pulled  wool  I  now  have  on  hand 
here  and  in  New  York,  that  is  unsold,  and  what  is  on  the  skins  I  have  now 
bought  up  to  this  time;  also  to  include  all  the  green  skins  which  may  come  in 
or  be  taken  off  by  me  up  to  the  first  day  of  June  next,  excepting  qualities  below 
No.  2,  and  to  get  up  the  wool  in  dry  order,  and  in  order  as  to  condition  and 
quality,  equal  to  what  I  now  have  on  hand  here,  and  making  the  wool  now 
in  the  hands  of  B.  Marshman,  39  Spruce  street,  New  York,  the  sample  of  its 
condition,  all  to  be  taken  off  by  the  first  day  of  June  next,  and  to  keep  pulling 
on  this  contract  until  all  is  pulled;  and  the  amount,  not  exceeding  60,000  lbs., 
and  deliver  the  same  to  J.  Fowler's  landing  on  Seneca  Lake  at  26^  cents  per 
lb. ;  said  Hotchkin  to  furnish  the  sacks  and  pay  for  the  wool  on  each  invoice,  to 
average  every  fifteen  days,  at  my  counting-room,  Tyrone;  the  sacks  to  be  their 
actual  tare;  sacks  to  be  good  and  delivered  in  time,  else  Compton  to  furnish 
them  at  5c.  each.  J.  H.  Hotchkin,  Jr. 

Tyrone,  30th  January,  1849. 

The  defendant  alleged  that  he  made  the  contract  with  Hotchkin  as 
principal  and  not  as  agent ;  that  it  was  made  for  the  benefit  of  Hotch- 
kin ;  and  that  plaintiff  had  no  interest  in  the  same.  He  also  answered 
as  to  the  breaches  assigned. 
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The  plaintiff  replied  that  the  contract  set  forth  in  the  complaint,  and 
also  set  forth  and  referred  to  in  the  answer,  was  made  with  the  defend- 
ant by  Hotchkin  as  the  agent  of  and  for  the  plaintiff,  of  which  the  defend- 
ant had  notice ;  that  the  money  advanced  by  Hotchkin  was  the  money 
of  the  plaintiff;  and  that  the  plaintiff  was  the  sole  and  only  party  inter- 
ested in  the  contract  as  purchaser.  Issue  was  taken  upon  other  mat- 
ters in  the  answer. 

The  cause  was  brought  to  trial  at  a  Circuit  Court  in  Steuben  county 
in  November.  1850,  when  the  duplicate  contract,  signed  by  the  defend- 
ant, was  produced  and  proved  by  Hotchkin,  and  read  in  evidence. 

The  plaintiff's  counsel  then  proposed  to  the  witness,  '  *  In  what 
capacity  were  you  acting  at  the  time  of  the  execution  of  the  contract  ?" 
This  question  was  objected  to  by  the  defendant's  counsel  and  the  objec- 
tion was  sustained  by  the  court  and  the  question  excluded.  To  this 
decision  the  counsel  for  the  plaintiff  excepted. 

The  plaintiff's  counsel  then  offered  to  prove  that  at  the  time  the  contract 
was  made  the  witness  was  acting  as  the  agent  of  the  plaintiff;  that  the 
witness  had  no  interest  in  the  contract,  or  the  subject  matter  of  it;  but 
that  it  belonged  solely  and  exclusively  to  the  plaintiff  who  had  furnished 
the  $500  advanced  at  the  time  of  the  execution  of  the  contract;  and 
that  the  defendant  before  and  at  the  time  the  contract  was  executed 
knew  these  facts.  The  defendant's  counsel  objected  to  this  evidence 
and  the  court  decided  that  the  testimony  was  inadmissible  and  excluded 
it.    To  this  decision  the  counsel  for  the  plaintiff  excepted. 

The  plaintiff  having  no  further  evidence  to  offer,  the  court  directed  a 
non-suit. 

Judgment  having  been  entered  against  the  plaintiff,  he  appealed  to 
the  general  term. 

O,  //.  Palmer,  for  plaintiff. 

D.  G.  Sunderlin,  for  defendant. 

By  the  Courts  T.  R.  Strong,  Justice. — It  appears  to  be  a  well-es- 
tablished rule  in  England  that  a  principal  whose  agent  has  entered  into 
a  simple  contract  in  writing  in  the  business  of  the  agency  in  the  agent's 
name,  whether  the  agency  was  or  was  not  disclosed  at  the  time,  may 
prove  by  parol  the  fact  of  such  agency  and  maintain  an  action  on 
the  contract  in  his  own  name.  Such  proof  it  is  there  held  does  not 
contradict  the  contract;  **  it  merely  lets  in  a  third  party  who  was  really 
interested."  The  cases  in  support  of  this  doctrine  are  collected  in 
Story  on  Agency,  \\  160,  163,  269,  270,  and  notes ;  see  also  Humble  z\ 
Hunter,  12  Adolphus  &  Ellis,  310;  Schmalz  v.  Avery,  3  Eng.  I^aw  and 
Ed.  Rep.  391,  395.  Indeed  the  English  rule  goes  further  and  holds  the 
principal  bound  by  and  liable  upon  such  a  contract  in  like  manner  as 
if  he  had  signed  it  (same  cases).  I  am  inclined  to  think,  however,  that 
the  common  law  rule  on  the  subject  in  this  state  is  the  other  way;  it 
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certainly  is  as  respects  the  liability  of  the  principal  on  the  contract.* 
Hence,  if  the  question  in  the  present  case  as  to  the  admissibility  of  the 
evidence  offered  at  the  circuit  was  to  be  decided  upon  common  law 
principles,  I  should  feel  bound  by  the  authorities  to  sustain  the  de- 
cision excluding  it. 

But  I  am  satisfied  that,  under  the  provisions  of  the  Code,  the  evi- 
dence offered  in  this  case  was  admissible;  and  that  assuming  to  be 
true,  what  was  proposed  to  be  proved,  the  action  was  well  brought  in 
the  name  of  the  plaintiff.  Section  iii  of  the  Code  provides  that 
**  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  section  113,"  &c.  By  section 
113,  **an  executor  or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue,  without  joining 
with  him  the  person  for  whose  benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust,  within  the  meaning  of  this  section,  shall 
be  construed  to  include  a  person  with  whom,  or  in  whose  name,  a  con- 
tract is  made  for  the  benefit  of  another.'*  It  was  not  necessary  for  the 
plaintiff,  as  it  would  have  been  before  the  Code,  to  show  that  the  con- 
tract was  made  with  him,  to  entitle  him  to  sue  upon  it,  but  it  would 
have  been  sufficient  to  prove  that  he  was  the  sole  owner  of  the  contract 
by  its  having  been  made  for  his  benefit. 

The  difficulty  in  such  a  case  at  common  law  was  well  stated  by  JEW- 
ETT,  Justice,  in  Newcomb  v,  Clark ^^  before  cited.  That  was  an  action 
by  the  principal  on  a  written  guaranty  made  to  his  agent.  He  says : 
*•  The  rule  in  regard  to  parties  to  actions  seems  to  be,  that  every  action 
on  an  express  contract  must  be  brought  in  the  name  of  the  person  to 
whom  the  engagement  violated  was  originally  made,  unless  it  is  trans- 
ferrable,  as  a  negotiable  note,  &c.  In  the  present  case  the  promise  or 
agreement  is  expressly  made  with  Peters ;  Clark 's  name  does  not  appear 
in  the  writing.  It  was  not  competent  to  contradict  or  amend  the  agree- 
ment, by  parol  proof,  by  substituting  Clark's  name  as  the  promisee  in 
place  of  Peters. "  According  to  this  doctrine  an  action  would  not  lie 
in  the  name  of  the  principal,  unless  he  was  an  original  party  to  the 
agreement.  The  English  cases  hold  that  he  might  be  proved  to  have 
been  such  by  parol,  but  the  cases  in  this  State  appear  to  decide  that 
the  contract  could  not  be  thus  amended  by  adding  a  party. 

The  Code,  by  the  sections  named,  has  abolished  the  common-law  rule 
in  regard  to  parties,  in  such  a  case,  so  far  as  it  was  imperative,  and 
conferred  upon  the  exclusive  owner  of  the  demand  the  right  to  sue  in 
his  own  name,  or  in  the  name  of  the  agent,  at  his  election.  That  rule 
being  abolished,  the  plaintiff  was  not  required,  in  order  to  maintain 
the  present  action,  to  amend  the  ag^reement  in  question  by  substitut- 

1  Citin%  Newcomb  v.  Clark,  x  Denio,  226,  329;  Harp  v.  Osgood,  a  HiU,  ai6,  2X9;  Minard  tr. 
Mead,  7  Wend.  68;  Pentz  v.  Stanton,  10  Wend.  271;  Spencer  v.  Field,  id.  87;  Allen  v.  Colt,  6 
Hill.  318;  Evans  v.  Wells,  22  Wend.  324;  Townsend  v.  Hubbard,  4  Hill,  351;  Moss  v.  I,ivinff- 
8ton,  4  Comst.  208. 

« I  Denio,  226,  229  (1845). 


HAI,!,   V.    PLAINE.  209 

ing  or  adding  the  plaintiff's  name.  The  agreement  need  not  have  been 
made  by,  or  with  him,  as  an  original  party.  It  might  be  treated  as 
having  been  made  with  Hotchkin.  If  the  plaintiff  had  the  entire  title 
to  the  claim,  it  was  all  that  was  important.  Nor  would  the  parol  proof 
offered  have  contradicted  the  contract,  regarding  it  as  made  with  Hotch- 
kin. It  would,  on  the  contrary,  have  been  in  perfect  harmony  with  it. 
There  is  no  inconsistency  between  a  contract  in  the  name  of  one  person, 
and  the  fact  that  another  person  is  entitled  to  the  benefit  of  it.  It  will 
thus  be  seen,  I  think,  that  the  obstacle  which  existed  at  common  law 
to  the  plaintiff's  bringing  the  action  and  making  the  proof  offered  in 
this  case,  has  been  entirely  removed. 

In  view  of  the  case  now  taken,  it  would  have  been  more  proper  for 
the  plaintiff  to  have  set  forth  the  contract  in  his  complaint,  as  made 
with  Hotchkin,  and  alleged  that  it  was  made  by  him  as  agent  of  the 
plaintiff,  and  for  the  plaintiff's  benefit ;  and  I  should  entertain  doubts 
as  to  the  right  of  plaintiff  to  recover  upon  the  complaint  as  framed,  but 
for  the  fact  that  the  defendant  has  himself  set  out  the  contract  fully  in 
his  answer,  and  the  plaintiff  has  adopted  it  in  his  reply  as  the  one 
referred  to  in  the  complaint.  This,  I  think,  obviates  the  objection  now 
suggested. 

It  follows  that  the  evidence  which  was  rejected  should  have  been 
received.     A  new  trial  is  therefore  granted,  costs  to  abide  the  event.* 


HALL  V.  PLAINE. 
Supreme  Court  of  Ohio,  December  Term,  1863. 

[14  O.  S,  417.] 

In  October,  1857,  Samuel  Plaine  brought  a  civil  action  against  Henry 
Ebbert  and  others,  in  the  common  pleas  of  Seneca  county,  on  certain 
promissory  notes.  In  this  action  Luther  A.  Hall,  in  March,  1858,  was 
made  a  defendant,  and  filed  his  answer  in  the  nature  of  a  bar  and  coun- 
terclaim. 

Such  proceedings  were  had  in  the  action,  that  in  June,  i860,  plaintiff 
had  leave  to  dismiss  his  action  and  withdraw  his  petition,  without  prej- 
udice to  a  future  action ;  but,  on  the  motion  of  Hall,  the  court  at  the 
time,  ordered  his  counterclaim  to  be  docketed,  and  set  down  for  trial 
pursuant  to  the  code.  Hall  had  leave  to  amend,  and  made  Ebbert  also 
a  party,  and  on  November  5,  i860,  filed  his  amended  answer  and  cross 
petition,  which  alleges  in  substance,  as  a  first  cause  of  action,  that  Eb- 
bert, on  February  24,  1854,  purchased  of  Plaine,  in  his  (Ebbert's)  name, 

^Accord:  Ruiz  v.  Norton  (1854),  4  Cal.,  355,  358;  Ames  v.  First  Division  St  Paul  R.  R. 
(1867),  12  Minn.,  412;  Darlingr  v.  Noyes  (1871), 32  Iowa,  96;  Brigg^s  v.  Munchon  (1874),  56  Mo., 
466,  472 ;  Bank  of  Odessa  v.  Jennings  (1885),  18  Mo.  App.,  651, 658 ;  Parker  v.  Cochrane  (1888), 
II  Colo.,  363,  367 ;   Barham  v.  Bell  (1893),  112  N,  C,  131. 
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but  for  Hall,  in-lot  32,  in  TiflSin,  and  received  from  Plaine  a  deed  in  fee 
therefor,  containing  covenants  of  seizin,  against  incumbrances,  and  of 
general  warranty.  The  consideration  was  $4,000 — ^$2,000  of  which  he 
paid  down  with  the  money  of  Hall,  and  for  the  residue  gave  his  three 
notes,  payable  in  one,  two,  and  three  years,  with  interest,  each  for 
$666.66.  On  March  23,  1854,  Hall  assumed  the  payment  of  said  notes, 
and  executed  to  Ebbert  a  bond  of  indemnity  to  save  him  harmless,  and 
Ebbert  having  been  Hall 's  agent  in  making  said  purchase,  and  being 
his  trustee  in  receiving  and  holding  the  title  for  his  use,  in  considera- 
tion of  the  premises,  conveyed  the  lot  in  fee  to  Hall,  who  has  ever  since 
held,  and  yet  holds,  the  legal  title,  and  all  the  interest  acquired  by  Eb- 
bert from  Plaine.  Before  and  at  the  time  of  said  purchase  from  Plaine, 
and  the  execution  of  said  deeds,  the  lot  was  incumbered  by  two  out- 
standing leases,  executed  by  Plaine. 

Hall  prays  judgment  against  Plaine  for  damages,  and  for  other  relief. 

Plaine  demurs,  assigning  for  cause  that  Hall  *s  pleadings  do  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  him. 

The  court  of  common  pleas  sustained  the  demurrer,  and  gave  judg- 
ment against  Hall.  To  reverse  this  judgment  Hall  filed  a  petition  in 
error,  in  the  district  court,  assigning  for  error; — (i.)  That  the  court 
erred  in  sustaining  the  demurrer ;  (2.)  That  the  court  erred  in  giving 
judgment  for  Plaine  instead  of  Hall. 

The  district  court  reserved  the  case  to  this  court  for  decision. 

A.  G.  Thurman,  for  plaintiff  in  error. 

James  Pillars,  for  defendant  in  error.  ^ 

Wilder,  J. — The  simple  question  presented  for  the  consideration  and 
decision  of  the  court  in  this  case  is,  whether  the  cross  petition,  or  coun- 
terclaim of  Hall  states  facts  sufficient  to  constitute  a  cause  of  action  in 
his  favor  against  Plaine. 

It  is  conceded  by  the  counsel  of  both  parties  that  whether  reference 
be  had  to  the  covenant  of  seizin,  against  incumbrances,  or  general  war- 
ranty, in  the  deed  of  Plaine  to  Ebbert,  there  was  a  breach  of  such  cove- 
nant at  the  time  of  the  execution  of  the  deed.  It  is,  thereupon,  claimed 
by  the  counsel  of  Plaine,  that  said  covenants  did  not  thereafter  run  with 
the  land,  but  became  a  chose  in  action — ^a  claim  for  damages  which 
Ebbert,  and  Ebbert  alone,  could  enforce  against  Plaine ;  that  the  breach 
was  not  only  a  technical,  but  a  substantial  one ;  that  the  subsequent 
*  conveyance  of  the  in-lot  by  Ebbert  and  Hall  did  not  carry  with  it  a 
right  to  sue  Plaine  on  his  broken  covenant  with  Ebbert,  for  the  reason 
that  the  right  to  sue  Plaine,  being  in  Ebbert,  could  not  pass  from  him,  or 
vest  in  another,  without  an  assignment  or  transfer  for  that  purpose, 
and  that  a  mere  deed  of  conveyance,  to  transfer  the  title,  does  not  operate 
as  an  assignment  of  a  chose  in  action;  that  there  is  nothing  in  the 
pleadings  showing  that  such  an  assignment  was  made,  or  intended  to 
be  made,  or  that  Hall  predicates  his  right  to  sue  Plaine,  as  the  assignee 

1  The  argum  nts  are  omitted. 


HALI*  V.    PI^AINE.  211 

of  this  chose  in  action;  that  the  pleadings  show  that  Hall  predicates 
his  right  of  action  against  Plaine  upon  the  ground  that  the  covenants 
in  the  deed  from  Plaine  to  Ebbert  are  real  covenants,  running  with  the 
land,  and  passed  to  Hall  by  the  deed  of  Ebbert  to  him,  and  that  the 
covenants  were  broken  in  his  hands,  and  therefore  to  him  belongs  the 
right  to  sue  for  such  breach. 

That  the  breach  was  a  substantial  one,  and  that  a  covenant  substan- 
tially broken  does  not  pass  to  a  subsequent  grantee  by  the  mere  con- 
veyance of  the  title,  are  propositions  fully  sustained  by  the  authorities 
cited  by  counsel.  Perhaps  at  common  law  it  would  be  difficult  for  Hall, 
on  the  case  made  in  the  pleadings,  to  maintain  his  action  in  his  own 
name  against  Plaine,  but  it  is  unnecessary  for  us  to  decide  that  ques- 
tion. The  case  made  in  the  pleadings  does  not  stand  upon  the  ground 
assumed  by  the  counsel.  It  is  averred  that  Ebbert  purchased yz?r  //all. 
The  consideration  was  $4,000  ($2,000  of  which  he  paid  down  with  Hairs 
money) — and  gave  his  notes  for  the  remaining  $2,000.  On  the  3rd 
March,  1854,  Hall  assumed  the  payment  ot  the  notes,  and  executed  to 
Ebbert  a  bond  of  indemnity  to  save  him  harmless,  and' Ebbert,  having 
been  HalVs  agent  in  making  said  purchase,  and  being  his  trustee  in 
receiving  and  holding  the  title  for  his  use,  in  consideration  of  the  prem- 
ises, conveyed  the  lot  in  fee  to  Hall,  who  has  ever  since  held,  and  yet 
holds,  the  legal  title,  and  all  the  interest  acquired  by  Ebbert  from 
Plaine. 

The  rule  of  the  common  law,  that  pleadings  are  to  be  construed  most 
strongly  against  the  pleader,  is  abrogated,  the  rule  under  the  code 
being  that  their  ' '  obligations  shall  be  liberally  construed,  with  a  view 
to  substantial  justice  between  the  parties. ' ' 

The  objection  here  is,  that  there  is  no  averment  of  the  assignment  of 
the  broken  covenant  by  Ebbert  to  Hall.  But  it  is  only  a  fair  construc- 
tion of  the  above  allegations  that  Ebbert  was  the  agent  of  Hall  in 
making  the  purchase ;  that  he  received  the  title  in  trust  for  Hall,  and 
that  by  the  arrangements  of  the  3d  of  March,  1854,  he  transferred  to 
Hall  not  merely  the  legal  title,  but  all  the  interest  he  acquired  from 
Plaine.  The  beneficial  interest  and  equitable  title  was  in  Hall  from  the 
beginning.  Before  the  code  Hall  could  have  sued  on  the  covenant  in 
the  name  of  Ebbert,  for  his  (Hall 's)  use.  Hall  would  have  been  entitled 
to  the  damages  recovered,  because  he  was  the  party,  and  not  Ebbert,  by 
whom  the  damages  were  sustained.  Since  the  code  that  form  of  proce- 
dure is  not  required.  Section  25  of  the  code  provides  that  "every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in  section  27.*'  This  language  is  manda- 
tor>'.  In  section  27  it  is  permissive:  "An  executor,  administrator, 
guardian,  trustee  of  an  express  trust,  a  person  with  whom,  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  or  a  person 
expressly  authorized  by  statute,  may  bring  an  action  without  joining 
with  him  the  person  for  whose  benefit  it  is  prosecuted."     Although 
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under  this  section,  an  action  might  have  been  brought  by  Ebbert,  in 
his  own  name,  ' '  as  the  person  in  whose  name  the  contract  was  made, ' ' 
yet  this  was  not  required.  Ebbert  is  a  party  defendant,  and  Hall  is 
the  real  party  in  interest.  The  pleadings,  therefore,  show  that  the 
claim  is  not  prosecuted  in  the  name  of  Hall. 

The  judgment  of  the  court  of  common  pleas  is  reversed.  The  demur- 
rer is  overruled,  and  the  cause  remanded  to  the  court  of  common  pleas 
for  further  proceedings. 

Peck,  C.  J.,  and  Brinkerhoff  and  Scott,  JJ.,  concurred. 

Ranney,  J. ,  having  been  of  counsel  for  one  of  the  parties,  did  not  sit 
in  the  case. 


SILLIMAN   V.  TUTTLE. 
SuRPEME  Court  of  New  York,  General  Term,  September  i8,  1865. 

[45  Barb,  171.] 

This  is  an  action  brought  by  forwarding  and  commission  merchants, 
for  the  non-performance  of  an  agreement  made  by  the  agent  of  the 
defendants,  in  their  behalf,  concerning  the  freight  and  expenses  of  a 
certain  canal  boat.  In  June,  1864,  the  plaintiffs  sold  to  the  defendants, 
through  their  agent,  the  canal  boat.  A,  H,  Burch,  A  bill  of  sale  was 
executed  by  the  plaintiff's  and  delivered  to  the  agent,  at  the  time  of  the 
sale.  The  boat  was  then  on  her  way  to  Buffalo,  with  a  load  of  merchan- 
dize. 

It  was  agreed  by  and  between  the  plaintiffs  and  the  said  agent,  that 
Tuttle  and  Wagner  should  collect  and  receive  all  the  freights,  as  their 
own,  and  pay  the  plaintiff's  the  expenses  of  the  trip  incurred  by  them. 
The  plaintiff's  never  received  any  of  the  profits,  and  the  defendants  have 
never  paid  the  expenses  of  the  same. 

The  cause  was  tried  before  Geo.  Gould,  referee,  and  upon  the  trial  the 
defendants'  counsel  insisted  that  there  could  be  no  recovery  in  the 
action,  in  favor  of  the  plaintiff's,  for  the  reason  that  the  contract  for  the 
sale  of  the  boat  was  made  with  Robert  F.  Silliman,  one  of  the  plaintiff's, 
alone,  and  not  with  the  plaintiff's  jointly.  Also  upon  the  ground  that 
the  contract  for  the  sale  of  the  boat  was  in  writing,  and  that  parol 
evidence,  off'ered  in  relation  to  the  expenses  of  the  boat  upon  the  trip 
she  was  prosecuting  at  the  time  of  the  sale,  and  the  evidence  that  the 
plaintiff's  were  to  have  and  receive  the  freights  earned  upon  that  trip, 
could  not  properly  be  received,  for  the  reason  that  such  evidence  varied 
and  contradicted  the  terms  of  the  written  contract.  The  referee  ruled 
and  decided  that  all  the  plaintiff's  were  properly  joined  in  the  action. 

C.  M.   White,  for  the  appellant. 

W.  A.  Beach,  Jun.,  for  the  respondent. 
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By  the  Court,  Miller.  J. — It  is  objected  that  the  contract  now  in 
question  having  been  made  by  Robert  F.  Silliman  alone  with  the  de- 
fendants, a  joint  action  can  not  be  maintained  by  the  plaintiffs. 

The  Code,  section  1 1 1 ,  provides  that  all  actions  shall  be  brought  in 
the  name  of  the  real  party  in  interest.  For  business  convenience  the 
title  to  the  property  sold  to  the  defendants  was  in  the  name  of  one  of 
the  plaintiffs.  The  sale,  however,  was  made  for  the  benefit  of  all  the  par- 
ties, and  they  were  jointly  interested  in  the  contract.  Although  one  of 
the  plaintiffs  conducted  the  negotiations  and  executed  the  bill  of  sale  in 
his  individual  name,  yet  all  being  interested,  I  think  that  the  contract 
enured  for  their  joint  benefit. 

It  does  not  alter  the  case  that  the  defendants  were  ignorant  of  the 
fact  that  the  plaintiffs  were  jointly  interested,  so  far  as  the  com- 
mencement of  this  action  is  concerned.  '  As  principals  they  had  a 
perfect  right  to  avail  themselves  of  the  acts  of  their  agent,  and  whether 
he  acted  with  or  without  authority  in  the  negotiation  and  in  using  his 
own  name  makes  not  the  least  difference.  This  can  not  change  the 
relation  of  the  other  parties  in  interest,  and  as  long  as  they  were  own- 
ers they  can  not  be  deprived  of  the  legal  right  to  maintain  an  action 
upon  the  contract.  If  they  had  an  interest,  then  they  were  proper 
plaintiffs  in  the  action.     They  can  sue  and  were  liable  to  be  prosecuted. 

The  case  of  Niles  v.  Culver,  8  Barb.  205,  is  relied  upon  as  an  authority 
to  sustain  the  doctrine  contended  for  by  the  defendants'  counsel.  In 
that  case  the  action  was  brought  to  recover  damages  for  failure  to  per- 
form a  contract.  The  decision  turned  mainly  upon  the  point  whether 
oral  stipulations  or  negotiations  immediately  preceding  or  accompany- 
ing the  execution  of  a  written  agreement  could  be  introduced  in  evi- 
dence; and  the  court,  after  holding  that  they  were  merged  in  the 
instrument,  which  disposed  of  the  case,  also  decided  that  the  instrument 
showing  that  the  contract  was  made  with  one  of  the  plaintiffs,  the 
action  could  not  be  maintained.  It  may  be  remarked  that  the  action 
was  directly  on  the  contract,  which  was  in  writing,  and  of  course  con- 
trolling ;  while  here,  so  far  as  the  plaintiffs  claim  to  recover,  their  right 
is  based  upon  a  parol  agreement  outside  of  the  sale  of  the  property,  and 
it  may  be  said  independent  of,  and  separate  and  distinct  from  it,  and 
relating  entirely  to  the  earnings  and  expenses  of  the  boat  while  in  the 
progress  of  a  trip,  and  not  to  a  transfer  and  sale  of  the  boat  itself.  It 
may  also  be  observed  that  the  doctrine  laid  down  by  the  learned  judge 
who  wrote  the  opinion,  was  a  mere  dictum,  without  any  discussion  of 
the  principle  involved,  and  without  any  reference  to  the  provision  of 
the  Code  which  I  have  cited;  nor  was  it  necessary  to  decide  that 
point  in  order  to  dispose  of  the  case.  Nor  does  it  appear  that  his 
attention  was  called  to  the  change  made  by  the  Code  in  this  respect. 

The  position  taken,  that  the  bill  of  sale  was  in  the  nature  of  a  deed, 
and  that  no  one  but  a  party  to  the  instrument  can  maintain  the  action,  is 
likewise  nntenable.     As  before  remarked,  the  action  is  not  on  the  bill 
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of  sale,  but  on  a  contract  distinct  from  it,  and  which  is  dependent  upon 
evidence  outside  of  the  bill  of  sale.  I  think,  therefore,  that  the  action 
was  properly  brought  in  the  name  of  the  plaintiffs.* 

Judgment  affirmed. 


THE  FIRST  NATIONAL   BANK  OF  GREENFIELD  v.  THE  MA- 
RIETTA AND  CINCINNATI  RAILROAD  COMPANY. 

Supreme  Court  op  Ohio,  December  Term,  1870. 

[20  O.  S.  259.] 

On  October  3,  1865,  the  plaintiff,  The  First  National  Bank  of  Green- 
field, filed  in  the  Superior  Court  of  Cincinnati  a  petition  alleging  that 
the  defendant  was  a  corporation  created  by  the  laws  of  Ohio,  and,  as 
such,  owned  and  operated  a  railroad  from  Marietta  to  Cincinnati  through 
the  town  of  Greenfield,  that  said  road  crossed  a  certain  creek,  called 
Lee's  Creek,  by  means  of  a  bridge  built  by  the  defendant,  and  that  the 
defendant  was  a  common  carrier  of  passengers  and  goods  over  its  rail- 
road by  means  of  locomotives  and  cars  ;  that  on  February  14,  1865,  the 
plaintiff  was  the  owner  and  possessor  of  a  package  of  legal  tender  notes, 
issued  by  the  United  States,  to  the  amount  of  $4,000,  and  wishing  to 
transmit  the  same  to  Cincinnati,  delivered  them  to  Thomas  G.  McElroy, 
its  agent,  to  be  carried  by  him  to  said  city  ;  that  the  said  McElroy,  for 
that  purpose  entered  one  of  the  cars  of  the  defendant  at  Greenfield,  one 
of  a  train  provided  by  defendant  for  the  purpose,  as  a  passenger,  to  be 
carried  by  the  defendant  over  its  railroad  to  Cincinnati,  with  said  pack- 
age of  money  of  the  plaintiff  in  his  possession  ;  that  the  defendant 
therefore  caused  its  locomotive  and  train  of  cars,  with  the  said  McElroy 
therein,  having  on  his  person  the  said  package  of  notes,  to  go  and  be 
drawn  upon  the  said  bridge  over  the  said  creek  and  proceed  to  Cincin- 
nati ;  that  said  bridge  was  so  carelessly,  negligently,  and  unskilfully 
constructed  and  maintained  by  the  defendant,  that  the  central  pier 
became  and  was  undermined  by  the  waters  of  the  creek,  and  fell,  whereby 
the  bridge  became  insufficient  to  support  the  weight  of  the  locomotive 
and  train  of  cars  so  upon  same  as  aforesaid ;  and  that  the  defendant 
so  carelessly,  unskilfully,  and  negligently  ran  the  said  train  upon  the 
approach  to  said  bridge,  that  although  the  said  pier  had  fallen  and  the 
bridge  had  thereby  been  rendered  unsafe  for  the  passage  of  the  said  train 
six  hours  before  its  arrival,  yet  the  defendant  did  not  cause  the  same 
to  stop,  but  suffered  the  same  to  proceed  upon  the  said  bridge  for  the 
purpose  of  crossing  the  same  ;  by  reason  whereof,  the  weight  of  the  loco- 
motive and  train  of  cars  crushed  the  bridge  and  fell  down  into  the  creek, 
whereby  the  said  McElroy,  so  upon  the  said  car,  was  killed  and  the 

1  Only  so  much  of  the  case  is  given  as  refers  to  the  one  point. 
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ruins  of  the  cars  having  been  set  on  fire  by  the  overturning  of  tlie  stoves 
therein,  his  body  was  consumed,  and  the  package  of  money  burnt  up 
and  destroyed  ;  to  the  plaintiflPs  damage,  etc. 

To  this  petition  the  defendant  demurred,  on  the  ground  that  the  facts 
stated  were  not  sufficient  to  constitute  a  cause  of  action. 

This  demurrer  was  sustained,  and  judgment  rendered  for  the  defendant. 

To  reverse  this  judgment  a  petition  in  error  was  filed  in  this  court. 

S.  (Sf  S.  R.  Matthews  (with  Mills  Gardner) ^  for  plaintiff  in  error. 

Hoadly,  Jackson  &  Johnson,  for  defendant  in  error.* 

Scott,  J. — If  the  facts  stated  in  the  petition  show  the  defendant  to 
have  been  guilty  of  a  breach  of  contract,  or  derelict  in  respect  to  a  legal 
duty,  we  think  the  plaintiff's  claim  can  not  be  resisted  on  the  ground 
that  the  contract  was  made,  not  with  the  plaintiff,  but  with  an  agent 
acting  in  his  own  name,  or  that  the  supposed  duty  was  owing  to  the 
agent  and  not  to  his  principal.  The  bank  had  the  same  right  to  send 
the  notes  in  controversy  by  McElroy  as  a  special  agent,  as  it  would  to 
have  carried  them  over  the  same  road  under  the  same  circumstances 
through  its  president,  cashier,  or  any  other  officer;  and  McElroy  had 
the  same  right  to  carry  the  notes  for  the  bank,  as  for  himself,  had  they 
been  his  property.  We  fully  concur  with  the  supreme  court  of  the 
United  States  in  the  case  of  The  New  Jersey  Steam  Navigation  Co,  v. 
The  Merchants'  Bank  of  Boston,  6  Howard,  344  (cited  by  counsel), 
where  it  is  said:  '*The  cases  are  numerous  in  which  the  general  owner 
has  sustained  an  action  of  tort  against  the  wrongdoer  for  injuries  to 
the  property  while  in  the  hands  of  the  bailee.  The  above  cases  (refer- 
ring to  cases  previously  cited,)  show  that  it  may  be  equally  well 
sustained  for  a  breach  of  contract  entered  into  between  the  bailee  and 
a  third  person.  The  court  look  to  the  substantial  parties  in  interest, 
with  a  view  to  avoid  circuity  of  action,  saving,  at  the  same  time,  to  the 
defendant  all  the  rights  belonging  to  him  if  the  suit  had  been  in  the 
name  of  the  agent. 

We  may  add  that  our  code  of  civil  procedure  requires  actions  gener- 
ally to  be  prosecuted  in  the  name  of  the  real  party  in  interest ;  and  if 
the  plaintiff's  property  was  destroyed  solely  through  the  negligence  of 
the  defendant,  and  without  fault  on  the  part  of  the  agent,  it  is  clear 
that  the  estate  of  the  latter  can  not  be  held  liable  for  the  loss,  and  the 
liability,  if  there  be  one,  rests  on  the  defendant.  We  think,  then,  that 
the  case  stands  on  the  same  grounds  and  presents  precisely  the  same 
questions,  as  though  the  notes  had  been  the  property  of  McElroy,  and 
he  having  survived,  had  brought  this  action  to  recover  of  the  defendant 
for  their  loss.' 

1  The  arguments  are  omitted. 

S  The  demurrer  was  however  sustained  upon  the  ground  (i.)  that  the  case  stated  in  the  peti- 
tion did  not  come  within  the  operation  of  the  maxim  which  requires  every  one  so  to  conduct 
his  business  as  not  to  do  injury  to  another  ;  and  (2.)  that  the  defendant  as  a  common  carrier 
of  passengers  was  not  liable  for  the  loss  of  money  kept  in  the  sole  custody  of  a  passenger, 
and  carried  by  him  without  notice  to  the  defendant,  for  a  purpose  unconnected  with  the 
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ST.  IrOUIS,  KANSAS  CITY  &  NORTHERN  RAILWAY  CX).  v. 

S.  O.  THACHER. 

Supreme  Court  of  Kansas,  July  Term,   1874. 

[13  Kan.  564.] 

Action  by  S.  O.  Thatcher  as  plaintiflf  to  recover  for  damages  sustained 
to  17  of  the  35  head  of  cattle  mentioned  in  the  contract  set  out  in  the 
case  of  the  St,  Louis,  Kansas  City  <3f  Northern  Railway  Co.  v.  Piper, 
reported  in  13  Kan.  505,  510.* 

All  the  questions  in  this  case  were  determined  in  the  case  cited, 
except  whether  Thacher  could  maintain  an  action  in  his  own  name  on 
said  contract.  Thacher  had  judgment  at  the  September  term,  1873,  of 
the  district  court,  and  the  Railway  Company  brings  the  case  here  on 
error. 

Pratt  6-  Ferry,  for  plaintiff  in  error. 

Thacher  ^  Stephens,  for  defendant  in  error.* 

expenses  of  the  journey,  notwithstanding  such  loss  was  occasioned  by  the  negligence  of  the 
defendant's  servants.— £/f. 

1  The  case  and  the  contract  referred  to  here  were  as  follows :  On  November  27,  1872,  one 
Piper  shipped  from  the  stockyards  at  Kansas  City,  by  the  railway  of  plainti£F  in  error,  a 
lot  of  cattle  to  Chicago.  The  shipment  was  under  a  written  contract,  of  which  the  follow- 
ing is  a  copy  : 

••  THIS  AGREEMENT,  made  this  27th  of  November.  1872,  between  the  St,  Louis,  Kan^ 
sas  City  &  Northern  Railway  Company ,  party  of  the  first  part,  and  G.  W.  Piper,  care 
Hugh,  Reeves  &  Sturgis,  party  of  the  second  part,  witnesseth:  That  the  party  of  the  first 
part  will  forward  for  the  party  of  the  second  part  the  following  freight,  to-wit,  two  cars  of 
cattle,  35  head,  M.  or  I,.,  from  Kansas  City  to  Chicago,  at  the  rate  of  $70  per  car,  which  is  a 
reduced  rate,  made  expressly  in  consideration  of  this  agreement,  in  consideration  of  which 
the  party  of  the  second  part  agrees  to  take  care  of  said  freight  while  on  the  trip,  and  load 
and  unload' the  same  at  his  or  their  own  risk  and  exp>ense,  and  that  the  party  of  the  first 
part  and  connecting  lines  over  which  such  freight  may  pass  shall  not  be  responsible  for  any 
loss,  damage,  or  Injury  which  may  happen  to  said  freight  in  loading,  forwarding  or  unload- 
ing ;  by  suffocation,  or  other  injury  caused  by  overloading  cars:  by  escapes  from  any  cause 
whatever;  or  by  any  accident  in  operating  the  road,  or  delay  caused  by  storm,  fire,  failure 
of  machinery  or  cars,  or  obstruction  of  track  from  any  cause,  or  by  fire  from  any  cause 
whatever,  or  by  any  other  cause  except  gross  negligence;  and  that  said  party  of  the  first 
part  and  such  connecting  lines  shall  be  deemed  merely  forwarders,  and  not  common-car- 
riers, and  only  liable  for  such  loss,  damage,  injury  or  destruction  of  such  freight  as  may  be 
caused  by  gross  negligence  only,  and  not  otherwise;  and  the  said  party  of  the  second  part 
agrees  to  assume  all  risk  of  damage  or  injury  to,  or  escape  of,  the  live  stock  which  may 
happen  to  them  while  in  the  stock  yards  awaiting  shipment.  It  is  also  further  agreed 
between  the  parties  hereto,  that  the  person  or  persons  ri'iing  free  under  this  contract,  in 
charge  of  the  stock  do  so  at  their  own  risk  of  personal  injury  from  whatever  cause. 
Charges  128.50.*' 

The  transportation  was  delayed.  The  cattle  were  injured.  Their  value  in  the  Chicago 
market  was  depreciated  and  the  shipper  was  put  to  extra  expense  for  feed,  etc.,  for  all 
which  he  brought  hia  action  before  a  justice  of  the  peace  of  Douglas  county.  He  recovered 
a  judgment  of  $300  before  the  justice,  from  which  the  company  appealed.  In  the  district 
court  he  recovered  a  judgment  of  52S0. 15.  The  case  going  up  on  error,  the  judgment  wa» 
affirmed.    St.  Louis,  Kansas  City  <3f  Northern  Ry.  v.  Piper  (1874),  13  Kan.  505,  510,  513.— J?if. 

2  The  arguments  are  omitted. 
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Vai^entine,  J. — On  November  27th  1872,  G.  W.  Piper  shipped  thirty- 
five  head  of  cattle  from  Kansas  City  to  Chicago  under  a  written  con- 
tract between  himself  and  the  plaintiff  in  error,  a  copy  of  which  contract 
will  be  found  in  the  case  of  this  plaintiff  in  error  against  Piper,  recently 
decided  in  this  court ;  {ante,  5 10.)  Eighteen  head  of  said  cattle  belonged 
to  Piper,  and  the  other  seventeen  head  belonged  to  the  defendant  in  error, 
S.  O.  Thacher.  With  reference  to  these  seventeen  head  of  cattle.  Piper 
was  merely  the  agent  of  Thacher  for  their  transportation  and  sale. 
There  were  delays  in  their  transportation  claimed  to  have  been  caused 
by  the  neglect  of  the  railway  company,  in  consequence  of  which  delays 
the  cattle  were  injured,  their  value  depreciated,  and  extra  expense 
incurred.  Piper  and  Thacher  then  sued  the  railway  company,  each 
bringing  a  separate  action  for  his  own  separate  loss,  and  each  obtained 
a  judgment  against  the  railway  company.  The  railway  company  then 
brought  both  of  the  cases  to  this  court  for  review.  We  have  already 
decided  Piper's  case,  and  in  that  decision  have  disposed  of  every  legaj 
question  involved  in  this  case  except  one.  That  question  is,  whether 
Thacher  can  maintain  a  separate  action  for  his  own  separate  loss,  not- 
withstanding the  fact  that  the  railway  company  contracted  with  Piper 
alone,  and  had  no  knowledge  of  Thacher 's  interest  in  the  transaction. 

That  Piper  could  alone  maintain  an  action  for  the  whole  loss,  includ- 
ing that  sustained  by  Thacher  as  well  as  that  sustained  by  himself,  we 
suppose  will  not  be  questioned  ;  for  *  *  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  .  .  .  may  bring  an 
action  without  joining  with  him  the  person  for  whose  benefit  it  was 
prosecuted. "  (Civil  Code,  g  28.)  But  whether  what  might  be  a  single 
cause  of  action  in  favor  of  Piper  may  be  so  divided  as  to  give  to  Piper 
and  Thacher  each  a  cause  of  action  for  that  portion  of  the  loss  which 
each  has  severally  sustained,  is  the  question  now  to  be  considered  by 
this  court.  If  Thacher  had  owned  all  the  cattle,  instead  of  only  a  por- 
tion of  them,  he  could  unquestionably  have  maintained  an  action  for 
the  whole  loss  sustained,  for  it  is  generally  conceded  that  under  our 
code,  as  well  as  in  equity,  where  a  contract  is  made  by  an  agent  for  the 
benefit  of  his  principal  the  principal  may  sue  on  the  contract,  even 
though  the  agent  may  also  have  the  right  to  sue,  and  even  where  the 
contract  is  made  in  the  name  of  the  agent,  and  the  principal's  name  is 
not  disclosed.*  The  principal  in  every  such  case  is  *'  the  real  party  in 
interest, ' '  and  under  our  code  the  rule  is,  that  * '  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest."  (Code,  §26.) 
Every  action  allowed  to  be  prosecuted  in  any  other  manner  constitutes 
an  exception  to  a  general  rule.  But  these  exceptions  are  generally  not 
exclusive.  For  instance,  there  are  many  actions  that  may  be  prosecuted 
in  the  name  of  the  agent,  or  in  the  name  of  the  principal,  at  the  election 

1  Citing  Hrickson  v.  Compton,  6  How.  Pr.,  471;  Union  India  Rubber  Company  v.  Tomlin- 
8on,  I.  E.  D.  Smith,  364;  Morgan  v.  Reed,  7  Abbott,  215;  Thompson  v.  Thompson,  4  Ohio 
St.,  274  ;  Brooks  v.  Minturn,  i  Cal.,  4''^i  ;   Ruiz  v.  Norton,  5  Cal.  358. 
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of  the  parties;  and  if  Thacher  had  owned  all  the  cattle  in  this  case 
this  unquestionably  would  be  one  of  such  actions.  (  i  Waite's  Prac, 
96.)  This  should  be  so,  for  on  the  ojie  hand  there  are  many  cases  where 
the  principal  resides  in  another  State  and  could  not  well  attend  person- 
ally to  the  suit  himself,  and  on  the  other  hand  there  are  other  cases  where 
the  agent  may  have  been  discharged  and  no  longer  has  any  interest  in 
the  principal's  affairs.  Indeed,  the  agent's  interest  may  become  hostile 
to  those  of  the  principal's,  and  in  such  a  case  it  would  not  be  well  for 
the  agent  alone  to  have  the  power  to  prosecute  the  action  for  the  prin- 
cipal. In  the  present  case  Piper's  agency  ceased  when  he  shipped  said 
cattle  to  Chicago  and  sold  them;  and  it  would  seem  absurd  that  he  alone 
could  sue  for  Thacher 's  loss.  Suppose  he  should  neglect  or  refuse  to 
sue,  would  Thacher  be  without  a  remedy?  And  having  no  interest  in 
Thacher 's  loss,  he  might  well  neglect  or  refuse  to  sue.  As  the  railway 
company  were  liable  on  only  one  contract,  and  as  botb  Piper's  and 
Thacher 's  actions  were  prosecuted  in  the  same  court,  and  at  the  same 
time,  it  is  possible  that  the  railway  company  could  have  compelled  a 
consolidation  of  the  two  suits ;  or  it  is  possible  that  they  could  have 
compelled  Thacher  to  make  Piper  a  party,  either  plaintiff  or  defendant, 
in  Thacher 's  suit.  But  none  of  these  questions  having  been  raised  in 
the  court  below,  we  do  not  choose  to  decide  them  now.  There  was  no 
attempt  made  to  consolidate  the  two  suits.  There  was  no  attempt 
made  to  make  Piper  a  party  in  Thacher 's  suit.  And  there  was  no 
claim  made  that  there  was  a  defect  of  parties,  either  plaintiff  or 
defendant.  The  suit  was  tried  upon  its  merits,  and  upon  its  merits 
Thacher  recovered  the  judgment  of  which  the  plaintiff  in  error  now 
complains;  and  under  the  circumstances  of  this  case  we  think  that 
the  judgment  was  correct,  and  that  the  court  below  did  not  err  in  ren- 
dering the  same. 

And  by  allowing  Thacher  to  recover  it  can  hardly  be  said  that  it  is  a 
division  of  a  single  cause  of  action  into  two  separate  causes  of  action. 
It  is  true,  that  the  contract  under  which  both  Piper's  and  Thacher's 
causes  of  action  arose  is  a  single  contract,  yet  as  the  cattle  belonged  to 
separate  owners  the  railway  company,  by  causing  the  cattle  to  be 
injured,  created  two  causes  of  action,  one  in  favor  of  Piper,  and  the 
other  in  favor  of  Thacher,  and  each  was  created  at  the  same  time, 
neither  having  precedence  to  the  other  with  regard  to  time.  And  the 
rule  is,  as  we  have  before  seen,  that  Thacher  should  sue  for  his  own 
loss,  although  by  way  of  exception  to  the  rule  Piper  might  also  sue  for 
Thacher's  loss,  if  Thacher  himself  had  not  done  so.  But  if  Piper 
should  have  sued  for  both  his  own  loss  and  that  of  Thacher's,  in  the 
same  suit,  and  as  one  cause  of  action,  it  would  properly'  have  been  the 
consolidation  of  two  causes  of  action. 

To  recapitulate  :  The  railway  company  b^'  injuring  the  cattle  crea- 
ted two  causes  of  action.  These  may  be  prosecuted  separately  by  the 
respective  owners  of  the  cattle,  or  may  be  consolidated  and  prosecuted 
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by  Piper  alone.  But  even  if  by  allowing  each  owner  of  the  cattle  to 
prosecute  for  his  own  loss  would  be  to  divide  a  single  cause  of  action 
into  two  separate  causes  of  action,  still  it  is  possible  that  such  a  thing 
rasLy  be  done.  In  New  York  it  has  been  held,  that  when  an  entire 
demand  has  been  assigned  in  parts  to  several  persons,  the  assignee  of 
one  of  the  parts  may  maintain  an  action  to  recover  his  part.  ^ 

But  it  would  seem  in  such  cases  that  all  persons  interested  in  the 
matter  should  be  made  parties  to  the  action,  if  any  party  should 
demand  it.  The  judgment  of  the -court  below  is  affirmed. 

All  the  justices  concurring. 


SCHAEFER  v.  HENKEL. 
Court  of  Appeai^  op  New  York,  December  io,  1878. 

[75  N,  V.  378.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Court  of  Common 
Pleas  affirming  a  judgment  in  favor  of  the  defendant,  entered  upon  an 
order  dismissing  the  complaint  on  trial. 

This  action  was  upon  a  lease,  under  seal,  of  certain  premises  in  New 
York,  which  lease  was  executed  by  "J.  Romaine,  agent,"  as  lessor  and 
by  defendant  as  lessee. 

The  facts  appear  in  the  opinion. 

James  A.  Deering,  for  appellants. 

James  Clark  and/.  Henry  McCarthy,  for  respondent.* 

Miller,  J. — Theplaintififs  were  not  parties  to  the  lease  upon  which 
this  action  was  brought.  It  was  not  signed  by  them.  Their  names 
did  not  appear  in  it,  and  there  was  nothing  in  the  lease  to  show  that 
they  had  anything  to  do  with  or  any  interest  in  the  demised  premises 
or  the  execution  of  the  lease,  or  that  it  was  executed  in  their  behalf. 
It  was  made  by  one  Brown,  as  lessor,  who  is  described  therein,  and  who 
signed  it,  as  agent;  but  it  is  not  stated  in  the  lease  for  whom  he  acted. 
The  covenants  are  all  between  **J.  Romaine  Brown,  agent,  the  party  of 
the  first  part, "  and  the  defendant,  as  party  of  the  second  part;  and  it  is 
not  made  to  appear  that  the  defendant  had  any  knowledge  or  intima- 
tion whatever  that  Brown  was  acting  on  the  behalf  of  the  plaintiffs  or 
for  their  benefit.  For  whom  Brown  was  agent  was  not  made  known  to  the 
defendant,  and  it  only  appears  by  parol  proof  upon  the  trial  that  Brown 
was  authorized  orally  by  the  plaintiffs  to  make  a  demise  of  the  premises 
described  in  the  lease.  The  signature  of  Brown  is  as  agent,  and  his 
seal  is  attached  to  the  instrument  and  the  same  is  also  signed  and 
sealed  by  the  defendant.     The  plaintiffs,  without  any  assignment  of 

1  Citing  Cook  v.  Genesee  Mutual  Ins.  Co.,  8  How.  Pr.,  514  ;  Field  v.  Mayor  of  New  York, 
6  N.  Y.  179 :  Christie  v,  Herrick,  i  Barb.  Ch.,  25S,  259. 
*  The  arjoinients  arc  omitted. 
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Brown's  interest  under  the  lease,  bring  this  action  to  recover  the  rent 
unpaid,  upon  the  ground  that  Brown  merely  acted  as  their  agent  by 
their  authority,  and  that  they  are  the  actual  parties  in  interest. 

The  question  to  be  determined  is  whether  the  actual  owners  of  the 
lease,  which  is  in  the  nature  of  a  deed  inter  partes^  which  was  not  and 
does  not  on  its  face  show  that  it  was  executed  by  them,  but  which  does 
show  an  execution  by  a  third  person,  claiming  to  act  as  agent  without 
disclosing  the  name  of  his  principal,  and  which  contains  covenants 
between  the  parties  actually  signing  and  sealing  the  same,  can  maintain 
an  action  upon  it  for  the  rent  reserved  therein,  even  although  the 
person  who  executed  the  same,  describing  himself  • '  agent  and  party  of 
the  first  part, "  had  oral  authority  to  enter  into  the  contract,  and  acted 
as  the  owner's  agent  in  the  transaction. 

The  rule  seems  to  be  quite  well  established,  that  in  general  an  action 
upon  a  sealed  instrument  of  this  description  must  be  brought  by  and  in 
the  name  of  a  person  who  is  a  party  to  such  instrument,  and  that  a 
third  person  or  a  stranger  to  the  instrument  can  not  maintain  an  action 
upon  the  same.  The  question  presented  has  been  the  subject  of  fre- 
quent consideration  in  the  courts,  and  I  think  it  is  established  in  this 
State  that  where  it  distinctly  appears  from  the  instrument  executed 
that  the  seal  affixed  is  the  seal  of  the  person  subscribing,  who  desig- 
nates himself  as  agent,  and  not  the  seal  of  the  principal,  that  the  former 
only  is  the  real  party  who  can  maintain  an  action  on  the  same.  He 
alone  enters  into  the  covenants  and  is  liable  for  any  failure  to  fidfill, 
and  he  only  can  prosecute  the  other  party.  He  is  named  in  the  inden- 
ture as  a  party,  and  an  action  will  not  lie  on  behalf  of  or  against  any 
person  who  is  not  a  party  to  the  instrument,  or  who  does  not  lawfully 
represent  or  occupy  the  place  of  such  party. 

It  is  unnecessary  to  review  all  the  decisions  bearing  on  the  question, 
as  in  a  very  recent  case  the  principle  discussed  has  been  considered  by 
this  court,  and  the  whole  subject,  as  well  as  the  decisions  relating  to  the 
same,  deliberately  and  carefully  reviewed.  See  Briggs  v.  Partridge,  4 
N.  Y.  357.  In  the  case  cited,  an  action  was  brought  to  recover  pur- 
chase-money unpaid  upon  a  contract  for  the  sale  and  purchase  of  lands. 
The  complaint  alleged  that  the  plaintiff  entered  into  an  agreement  in 
writing  with  one  Hurlburd,  who  was  acting  under  the  authority  of  the 
defendants,  whereby  the  plaintiffs  sold  and  the  defendants  through 
Hurlburd  bought  a  certain  described  piece  of  land,  for  a  price  named, 
which  price  the  defendants,  through  their  agent,  Hurlburd,  agreed  to 
pay,  as  specified.  The  agreement  was  in  writing,  but  did  not  show 
that  Partridge  was  a  principal  party,  and  was  signed  and  sealed  by 
Hurlburd  individually.  The  name  of  Partridge  did  not  appear  in  the 
instrument,  but  the  plaintiffs  offered  to  prove  that  Hurlburd  was  acting 
solely  for  and  under  the  direction  of  Partridge,  who  made  or  caused  the 
first  pajrment  to  be  made  as  Partridge's  agent  or  trustee  in  the  transac- 
tion, and  that  his  authority  was  oral.     Proof  was  also  offered  to  show 
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that  Hurlburd  was  constituted  such  agent  by  parol;  and  that  the  plain- 
tiffs did  not  know  that  Partridge  was  the  real  principal.  The  com- 
plaint was  dismissed,  and  it  was  held  by  the  court  that  a  contract  of 
this  description  under  seal  could  not  be  enforced  as  the  simple  contract 
of  another  not  mentioned  in  or  a  party  to  the  instrument,  on  proof  that 
the  vendee  named  had  oral  authority  from  such  other  to  enter  into  the 
contract,  and  acted  as  agent  in  the  transaction;  at  least  in  the  absence 
of  proof  of  some  act  of  ratification  on  the  part  of  the  undisclosed  princi- 
pal. The  opinion  of  Andrews,  J.,  in  the  case  cited,  fully  covers  the 
question  now  presented;  and  it  appears  to  be  unnecessary  to  review  or 
examine  the  prior  cases  which  have  a  bearing  upon  the  subject.  Unless 
some  distinction  of  vital  character  exists  between  that  case  and  the 
one  now  to  be  determined,  the  former  must  be  regarded  as  decisive  ot 
the  case  at  bar. 

The  claim  of  the  learned  counsel  for  the  appellant,  that  as  the  con- 
tract in  case  of  a  lease  is  not  required  to  be  under  seal,  it  may  be 
regarded  as  a  simple  contract,  upon  which  the  principal  may  sue  or  be 
sued  in  his  own  name,  and  the  seal  may  be  rejected  as  surplusage,  is 
also  considered  in  the  opinion  in  the  case  cited  ;  and  without  indorsing 
the  correctness  of  the  cases  relied  upon,  it  is  remarked  that  there  are 
cases  which  held  this  doctrine;  **but  the  principal's  interest  in  the 
contract  appears  upon  its  face,  and  he  has  received  the  benefit  of  per- 
formance by  the  other  party,  and  has  ratified  and  confirmed  it  by  acts  in 
pais, "  It  is  therefore  settled  law,  that  in  order  to  take  a  case  out  of  the 
general  rule,  where  the  contract  is  one  which  is  valid  without  a  seal, 
and  the  seal  is  therefore  of  no  account,  it  must  appear  that  the  contract 
was  really  made  on  behalf  of  the  principal,  from  the  instrument,  and 
that  the  party  derived  benefit  from  and  accepted  and  confirmed  it  by  acts 
on  his  part. 

Within  this  rule,  it  remains  to  be  considered  whether  the  case  at  bar 
differs  from  that  cited.  An  attempted  distinction  is  sought  to  be 
maintained,  for  the  reason  that,  in  the  case  cited,  Hurlburd,  the  agent, 
did  not  enter  into  the  agreement  to  sell  as  agent,  while  here  Brown 
signs  as  agent,  which,  it  is  claimed,  is  notice  of  the  capacity  in  which 
he  contracts.  This,  we  think,  is  not  sufficient ;  and  to  establish  any 
real  distinction  it  should  appear  for  whom  he  was  agent,  and  that  the 
parties  claiming  were  his  principals.  The  plaintiffs  not  being  named 
in  the  lease,  and  it  not  appearing  that  they  had  any  interest  therein, 
there  is  no  more  ground  for  claiming  that  Brown  was  their  agent  than 
that  he  was  the  agent  of  some  stranger.  The  use  of  the  word  agent  has 
but  little  significance  of  itself,  and  as  the  principals  are  not  named,  can 
not  be  regarded  as  applying  more  to  one  person  than  to  another.  It  did 
not  take  away  from  Brown's  obligation,  because  he  is  named  as  agent. 
The  covenants  are  between  the  parties  who  are  only  named  in  the  instru- 
ment and  no  other  parties.  Any  other  interpretation  would  be  a  con- 
travention of  its  obvious  import.    As  was  said  in  the  case  cited  :    * '  We 
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find  no  authority  for  the  proposition  that  a  contract  under  seal  may  be 
turned  into  the  simple  contract  of  a  party  not  in  any  way  appearing  on 
its  face  to  be  a  party  to  or  interested  in  it,  on  proof  dehors  the  instru- 
ment, that  the  nominal  party  was  acting  as  the  agent  of  another. ' '  To 
render  the  principal  liable,  where  there  is  a  contract  by  deed,  made  by 
an  attorney  or  agent,  it  must  be  made  in  the  name  of  the  principal : 
Huntington  v,  Knox,  7  Cush.,  374,  cited  and  approved  in  Briggs  v. 
Partridge,  supra.  It  would  be  going  very  far  to  hold  that  a  distinc- 
tion so  trifling  and  unimportant  would  authorize  a  disreg^d  of  the 
decision  cited,  and  thus  virtually  establish  a  new  and  different  principle 
than  the  one  which  has  been  settled  thereby. 

Another  point  is  made,  that  the  plaintiffs  have  ratified  the  contract, 
and  the  defendant  has  been  in  possession,  and  have  paid  the  plaintiffs 
$150  on  account  of  the  rent.  There  is  no  evidence  of  any  possession 
otherwise  than  that  under  the  lease  which  was  executed  by  Brown  ;  and 
the  presumption  is  that  it  was  in  pursuance  thereof,  and  not  under  the 
plaintiffs.  Nor  does  the  proof  show  any  payment  of  rent  to  the  plain- 
tiffs. The  complaint  alleges  that  no  part  has  been  paid  except  the  sum 
of  $150 ;  and  the  proof  shows  that  a  balance  was  due,  deducting  this. 
It  may  therefore  have  been  paid  to  Brown  and  not  to  the  plaintiffs,  and 
no  presumption  arises  that  it  was  to  the  plaintiffs.  The  case  of  Briggs 
V,  Partridge,  supra,  disposes  of  the  question  considered  ;  and  if  we 
follow  that  decision,  there  is  no  ground  for  claiming  that  the  plaintiffs 
can  maintain  the  action. 

It  is  also  urged  that  the  plaintiffs  can  maintain  the  action  under  the 
code  (§111)  as  the  real  parties  in  interest.  One  great  object  of  this 
provision  was,  to  enable  an  assignee  of  a  chose  in  action  to  sue  in  his 
own  name ;  and  it  would  be  placing  a  construction  upon  this  provision 
which  is  I  think  unwarranted,  to  hold  that  a  sealed  instrument  executed 
by  parties  belongs  to  another,  without  any  transfer  whatever  by  a  party 
named  therein.  The  parties  whose  signatures  and  seals  are  aflfixed  to 
such  an  instrument,  and  who  alone  are  named  therein,  are  the  real 
parties  in  interest,  for  they  only  are  bound  thereby.  No  right  there- 
fore exists  in  a  stranger  as  against  one  of  them,  until  there  is  an 
assignment  of  the  interest  of  such  party.  It  is  enough  to  say  that  the 
plaintiffs  were  not  lawfully  entitled  to  the  rent,  under  the  lease,  or  the 
defendant  bound  to  pay  them  therefor,  until  a  transfer  of  the  lessor's 
interest,  or  until  some  recognition  of  the  plaintiff's  title  thereto  by  the 
defendant,  which  does  not  appear  to  have  been  made.  For  anything 
which  appears,  another  suit  may  have  been  brought  by  Brown  to 
recover  the  very  same  rent,  and  it  is  not  clear  what  valid  defence  could 
be  interposed  to  such  an  action. 

The  waiver  of  further  testimony  on  the  trial  by  the  defendant  did 
not,  we  think,  aid  the  plaintiffs'  case.  It  was  accompanied  by  a  dis- 
tinct statement  of  the  grounds  upon  which  the  defendant  claimed  that 
plaintiffs  had  failed  to  make  out  a  case,  and  that  it  was  not  claimed,  on 
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the  part  of  the  plaintiffs,  that  the  premises  described  in  the  complaint 
were  let  or  demised  to  the  defendant,  otherwise  than  by  the  indenture 
of  lease  or  otherwise  occupied  by  him.  This  left  the  case  to  be  deter- 
mined upon  by  the  lease  as  given  in  evidence,  and  did  not  warrant  an 
inference  that  there  was  other  evidence  to  establish  the  plaintiffs'  claim. 

It  is  urged  that  it  is  not  essential  to  the  plaintiffs'  right  to  recover 
that  they  should  claim  under  the  lease,  but  as  the  contract  is  one  hot 
required  to  be  under  seal  or  even  in  writing,  there  is  no  ground  for 
claiming  that  the  principal  can  be  deprived  of  his  remedy.  It  is  a  com- 
plete answer  to  this  position  to  say  that  no  such  question  was  presented 
upon  the  trial,  and  the  plaintiffs  do  claim  under  the  lease.  The  com- 
plaint sets  it  up,  and  the  evidence  establishes  its  execution.  Had  the 
plaintiffs  sued  for  use  and  occupation,  claiming  that  Brown,  as  their 
agent,  had  acted  without  authority  in  taking  the  lease  in  his  own  name, 
and  that  it  really  was  made  for  the  plaintiffs'  benefit,  a  different  case 
would  arise.  But  such  is  not  the  fact ;  but  the  claim  of  the  plaintifis 
to  recover  rent  rests  upon  the  lease  entirely. 

Nor  can  it  be  claimed,  upon  any  valid  ground,  that  the  question 
now  presented  is  whether  the  lease  is  a  bar,  for  the  apparent  reason  that 
the  plaintiffs  have  made  the  lease  the  foundation  of  their  right  to 
recover,  and  claim  under  it,  and  under  no  other  or  different  agreement. 

Upon  the  trial,  the  plaintiff  proved  by  the  agent,  Brown,  that  he  was 
authorized  orally  to  demise  the  premises,  in  the  complaint  mentioned, 
and  that  he  did  so  by  the  instniment  in  question.  It  was  also  proved 
that  the  defendant  entered  upon  the  premises  and  occupied  the  same; 
and  that  the  amount  claimed  was  due  thereon.  At  this  stage  of  the 
case,  the  defendant's  counsel  claimed  that  the  lease  was  not  the  act  and 
deed  of  the  plaintiffs';  and  that  they  had  no  cause  of  action  arising  out 
of  the  same  against  the  defendant,  no  proof  being  offered,  and  it  not 
being  claimed  that  the  premises  were  let  otherwise  than  under  the  lease. 
The  plaintiffs  made  no  application  to  amend  the  pleadings,  nor  any 
claim  that  a  recoverj'^  could  be  had  except  upon  the  lease.  As  no 
question  was  made  upon  the  trial  as  to  the  authority  of  the  agent  to 
make  the  lease  in  the  form  it  was  executed,  it  can  not  be  urged,  upon 
this  appeal,  that  the  question  arises  whether  the  agent  could  cut  off  the 
plaintiff's  rights  or  remedy.  In  the  absence  of  direct  proof  that  the 
agent  exceeded  his  authority,  and  without  the  presentation  of  such  a 
question  upon  the  trial,  it  is  difficult  to  see  upon  what  basis  any  such 
claim  rests.  Even  if,  in  a  suit  brought  for  that  purpose,  where  the 
complaint  sets  forth  all  the  facts,  the  acts  of  the  agent's,  when  he 
exceeds  his  powers,  may  be  disregarded,  there  is  no  principle  which 
upholds  this  doctrine,  and  no  authority  for  holding  that  when  the 
action  is  brought  upon  the  instrument  itself,  which  is  now  alleged  to 
have  been  unauthorized,  and  no  proof  given  of  any  want  of  authority 
or  point  made  upon  the  trial  on  the  subject,  that  the  plaintiff  can 
recover.     But   it  is  sufficient  to  say  that  the  plaintiffs  did  not  seek 
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relief  upon  any  such  ground,  either  in  the  complaint  or  upon  the  trial. 
If  they  had  applied  to  amend  the  complaint,  it  would  have  rested 
with  the  court  to  determine  whether  the  amendment  proposed  was 
proper,  and  upon  what  grounds  or  terms,  if  any,  such  an  application 
should  be  granted. 

Some  authorities  are  cited,  for  the  purpose  of  upholding  the  position 
that  the  deed  may  be  resorted  to  as  evidence  of  the  terms  of  the  agree- 
ment, although  it  can  not  be  enforced  as  a  specialty.  Conceding  that 
this  may  be  done,  when  the  action  is  brought  setting  forth  the  want  of 
authority,  we  think  that  such  is  not  the  case  where  the  complaint  in 
the  action  is  founded  entirely  upon  the  instrument,  and  the  plaintiffs 
upon  the  trial  claimed  to  recover  solely  by  virtue  thereof.  A  reference 
to  some  of  the  cases  relied  upon  does  not,  I  think,  sustain  the  doctrine 
contended  for,  where  no  issue  is  made  as  to  the  authority  of  the  agent. 
In  Evans  V,  Wells,  22  Wend.,  324,  the  action  was  brought  against  the 
makers  of  the  promissory  note ;  and  the  question  involved  was  as  to 
the  authority  of  an  agent  to  execute  a  release  in  his  own  name  to  com- 
promise the  claim »  and  the  competency  of  proof  showing  a  ratification 
by  parol  and  acceptance  of  the  fruits  of  the  release,  as  well  as  the  effect 
of  the  same.  It  is  quite  manifest  that  the  testimony  was  competent,  as 
this  distinct  issue  was  presented  upon  the  trial ;  and  while  the  decision 
of  the  court  was  entirely  correct,  it  has  no  application  to  the  case  at  bar. 
It  may  be  added,  that  the  case  is  authority  against  the  plaintiffs,  as  it 
was  held  that  the  release  was  invalid  as  to  the  principal,  and  could  only 
be  made  binding  by  a  subsequent  ratification.  Haight  v,  Sahler,  30 
Barb.,  218,  holds  that  a  corporation  is  liable  upon  its  contract,  although 
the  agents  have  affixed  their  own  seals,  when  the  instrument  on  its 
face  purports  to  have  been  executed  by  the  corporation,  and  their  seals 
were  ratified  by  the  corporation,  and  it  is  apparent  that  there  was  no  inten- 
tion to  bind  the  agents.  This  was  decided  upon  the  authority  of  Rati- 
dall  V.  Van  Veckten^  19  Johns.,  60  ;  but  neither  of  these  cases  affect  the 
question  now  considered.  The  other  cases  cited  do  not  aid  the  plain- 
tiffs' case,  or  present  the  characteristic  features  which  distinguish  the 
case  at  bar.  We  do  not  deem  it  necessary  to  examine  them  fully  ;  and 
it  is  enough  to  say  that  none  of  them  hold  that,  under  circumstances 
like  those  here  presented,  the  principal  can  recover. 

The  principle  has  long  been  settled  by  authority  that  to  render  an 
instrument  of  this  nature,  signed  by  an  agent  in  his  own  name,  bind- 
ing on  the  principal,  it  must  appear  from  the  contract  itself  that  it 
purports  to  be  made  by  the  principal,  before  it  can  be  considered  as 
obligatory  upon  the  principal.  See  Squeir  v,  Norris,  i  Lans.  282,  where 
the  authorities  are  considered.  This  rule  is  applicable  here;  and  it  is 
too  late,  we  think,  to  change  a  principle  which  has  so  long  been 
acquiesced  in. 
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We  find  no  error  on  the  trial,  and  are  of  opinion  that  the  judgment 

must  be  affirmed.^ 

Church,  Ch.  J.,  Folger,  Andrews,  and  Earl,  JJ.,  concur. 

Rapallo  and  Allen,  JJ.,  dissent. 

Judgment  affirmed. 


NICOLL  V,  BURKE. 
Court  op  Appeals  op  New  York,  November  i8,  1879. 

[78  N,  y.  580.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York,  affirming  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict. 

This  action  was  brought  to  recover  rent  alleged  to  be  due  under  a 
lease  of  certain  premises  in  the  city  of  New  York. 

Plaintiffs  gave  in  evidence  a  written  lease,  not  under  seal,  executed 
by  defendant,  dated  January  28,  1873,  in  which  the  leasors  are  thus 
named:  *' William  and  E.  A.  Cruikshank,  agents,  as  landlords."  The 
lease  was  for  a  term  of  one  year  from  May  i,  1873,  and  contained  an 
agreement  on  the  part  of  the  tenant  to  keep  the  premises  in  good  repair. 
Evidence  was  also  given  that  the  persons  named  had  verbal  authority 
to  lease  the  premises  as  agents  of  the  plaintiffs,  who  were  the  owners. 
This  evidence  and  the  lease  were  objected  to  on  the  ground  that  the 
lease  was  not  made  in  the  plaintiffs'  names;  the  objections  were  over- 
ruled and  exceptions  taken. 

Further  facts  appear  in  the  opinion.* 

1  Compare  Whitford  v.  Laidler  (1883),  94  N.  Y.,  145. 

"  The  plain  tiffs  attached  to  their  names  in  the  contract  with  the  village  the  word 
*ag'enis,*  and  it  appeared  upon  the  trial  that  in  the  making  of  the  contract  and  the  erection 
of  the  building  they  were  actually  the  agents  of  their  wives,  al  hough  the  contract  did  not 
purport  to  bind  and  did  not  describe  or  name  the  wives  as  principals.  In  form  it  bound 
the  plaintiffs  only.  They  were  obligees  in  the  bond  under  the  name  of  *  M.  Henricus  & 
Son,  agents,*  no  other  person  being  described  or  named  in  any  way  as  obligee.  One  of  the 
defences  insisted  upon  by  the  defendant  was  that  the  plaintiffs  were  not  the  real  parties  in 
interest,  and  could  not  maintain  this  action  in  their  names.  The  bond  was  their  bond, 
although  the  word  *  agents'  followed  their  names  therein.  The  defendant  did  not  bindi 
himself  or  become  under  obligation  to  any  other  person,  and  the  plaintiffs  are  the  only 
persons  who  can  maintain  an  action  upon  the  bond,  a  sealed  instrument ;  and  so  it  has 
frequently  been  held.  {Briggs  v.  Partridge^  64  N.  V.  357  ;  Kiersted  v.  R.  R.  Co.^  69  id.  343  ; 
Schaefer  v.  Henkel^  75  id.  378.)  If  this  instrument  had  not  been  under  seal  a  different  rule 
would  have  applied,  and  the  real  parties  in  interest,  the  wives  of  these  plaintiffs,  for  whom 
they  were  acting  as  agents,  could  have  maintained  an  action  thereon.  But  where  an  instru- 
ment is  under  a  seal,  no  person  can  sue  or  be  sued  to  enforce  the  covenants  therein  con- 
tained, except  those  who  are  named  as  parties  to  the  instrument  and  who  signed  and  sealed 
the  same."    Per  Bakl,  J.,  in  Henricus  v.  EngUrt  (1893),  137  N.  V.,  488,  494. 

S  Part  of  the  reporter's  statement  of  facts  is  omitted. 
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Nelson  /•    Waterburyy  for  appellant. 

Walter  D.  Edmonds,  for  respondents.* 

Miller,  J. — The  plaintiflfs  in  their  complaint  claim  to  recover  for 
the  rent  of  certain  premises  therein  described,  by  virtue  of  a  lease  made 
by  their  agents,  William  and  E.  A.  Cruikshank,  for  the  term  of  one 
year  from  the  first  day  of  May,  1873.  We  think  that  the  written  lease 
and  indorsements  on  the  same,  signed  by  the  defendant,  of  a  renewal 
thereof  from  year  to  year,  including  the  last  year,  to  recover  a  portion 
'  of  the  rent  for  which  this  action  was  brought,  were  competent  evidence 
to  sustain  the  complaint. 

The  lease  purports  to  have  been  made  by  the  lessors  named  therein, 
who  are  stated  to  be  '* agents,  as  landlords,'*  with  the  defendant  in 
1873,  and  renewals  from  year  to  year  including  the  year  1876, 
are  indorsed  upon  the  same.  The  lease  as  well  as  the  indorse- 
ments are  signed  by  the  defendant  only  and  are  not  under  seal.  There 
was  evidently  a  counterpart  to  the  instrument  originally  signed  by  the 
defendant,  but  it  is  not  produced  and  the  proof  does  not  show  by  whom 
it  was  signed,  if  it  existed.  It  appears,  however,  that  the  Cruikshanks 
were  agents  of  the  testator  who  owned  the  premises ;  that  one  Nicoll 
had  charge  of  the  property  for  the  executors  in  1876 ;  and  that  the  last 
renewal  of  the  lease  was  made  under  his  direction  by  one  Augustus 
Cruikshank,  who  was  the  successor  of  William  and  E.  A.  Cruikshank, 
who  were  named  in  the  lease,  as  already  stated. 

The  lease  not  being  under  seal,  it  was  entirely  competent  evidence  as 
a  written  parol  executory  contract,  entered  into  by  an  agent  in  his  own 
name  within  his  authority,  although  the  name  of  the  principal  does 
not  appear  in  the  instrument.  The  principle  is  well  settled,  that  if  the 
agent  possesses  due  authority  to  make  a  written  contract  not  under 
seal  and  he  makes  it  in  his  own  name,  whether  he  describes  himself  as 
agent  or  not,  or  whether  the  principal  be  known  or  unknown,  his  prin- 
cipal may  be  made  liable  and  will  be  entitled  to  sue  thereon  in  all 
cases,  and  the  instrument  may  be  resorted  to  for  the  purpose  of  ascer- 
taining the  terms  of  agreement.  This  doctrine  is  fully  sustained  in 
Briggs  V,  Partridge,  64  N.  Y.  357,  362,  364,  where  the  authorities 
bearing  on  the  subject  are  cited  and  considered.  (See  also  Story  on 
Agency,  g  160.)'  A  diflferent  rule  prevails  as  to  sealed  instruments;  but 
where  the  contract  is  in  writing  or  by  parol,  not  under  seal,  in  the  name 
of  the  agent  and  within  his  authority,  the  principal  can  enforce  the 
same  and  is  liable  thereon.  The  contract  for  the  letting  of  the  premises 
in  question  from  year  to  year  was  not  required  to  be  in  writing.  The 
defendant  understood  that  the  agents  were  acting  for  others  and  were 
liable  to  the  principals. 

The  particular  phraseology  used  in  the  lease  describing  the  agents 
*•  as  landlords  '*  does  not  change  the  rule  or  prevent  its  application  to 

1  The  arguments  are  omitted. 

S  And  sec  Brady  v.  Nally  (1896),  151  N.  V.  258,  ihi.—Rd, 
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contracts  not  under  seal.  In  fact,  the  counterpart  of  the  lease  not  being 
produced,  and  it  being  no  doubt  in  the  defendant's  possession,  and  it 
not  appearing  in  what  manner  it  was  executed  by  the  lessors,  and  the 
proof  showing  that  the  plaintiffs  were  the  landlords  and  entitled  to  the 
rents,  it  was  reasonable  to  assume  that  it  was  executed  by  their  agents 
for  their  benefit  and  on  their  account.  The  cases  cited  by  the  learned 
counsel  for  the  defendant  to  establish  the  doctrine  that  the  lease,  as  it 
was,  could  only  be  enforced  by  the  agents,  do  not  sustain  the  principle 
contended  for.  Most  of  them  relate  to  instruments  under  seal  and  none 
of  them  hold  that  the  principal  can  not  recover  where  the  contract  is 
made  by  the  agent  within  his  authority,  either  written  or  parol,  when 
not  under  seal. *  Judgment  accordingly. 


LUDWIG  V.  GILLESPIE. 
Court  of  Appeals  op  New  York,  April  19,  1887. 

[105  N,   v.  653.] 

The  following  is  the  mem.  of  opinion  herein  : 

**  The  action  was  to  recover  $22,251.60,  as  the  price  of  certain  bitumen 
theretofore  sold  and  delivered  by  the  plaintiff  to  the  defendant.  Besides 
a  general  denial,  the  answer  set  up  that  the  bitumen  was  sold  and  deliv- 
ered by  the  plaintiff,  not  on  his  own  account, 

"bat  as  known  agent  for  the  firm  of  Aries,  Dufour  &  Co.,  his  disclosed  prin- 
cipals under  a  special  contract  in  writing,  and  without  authority  to  receive  the 
proceeds  of  such  sales, ' ' 

and  upon  this  defence  the  defendant  upon  trial  of  the  issues  before 
a  referee,  asked  a  dismissal  of  the  complaint.  His  request  was  denied 
and  judgment  went  against  him,  both  upon  the  report  of  the  referee 
and  at  the  General  Term. 

'*The  principal  point  made  in  his  behalf  upon  this  appeal  is  that  the 
action  was  improperly  brought  by  the  plaintiff  in  his  own  name.  It 
appeared  that  the  contract  was  negotiated  by  one  Clark,  a  broker,  who 
in  that  character  made  and  signed  a  writing  which,  so  far  as  is  material, 
was  in  these  words: 

'New  York,  April  25,  1882. — Sold  for  account  of  Mr.  E.  Ludwig,  Agt.,  to 
Mr.  L.  C.  Gillespie,  four  thousand  (4,000)  cases  Syrian  bitumen. ' 

A  time  for  delivery  was  specified  and  the  price  declared  *  payable 
thirty  days  from  each  delivery.'  This  contract  was  assented  to  by 
both  parties,  and  the  referee  finds  that  *  there  was  no  proof  that 
the  name  of  Aries,  Dufour  &  Co.  was  disclosed  or  mentioned  as  the 

1  Part  of  the  opinion,  dealinK  with  other  points,  is  omitted. 
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principal  of  the  plaintiflf  in  the  negotiations  for  the  sale,  nor  at  any 
time  before  this  contract  had  been  executed  and  delivered;**  bnt  he  also 
finds  that  at  the  time  of  making  it  the  '  plaintiff  was  in  fact  the  agent 
of  Aries,  Dufour  &  Co. ,  of  Marseilles,  France,  for  the  sale  of  imported 
goods, '  and  that  the  bitumen  was  sold  and  delivered  by  him,  not  on 
his  own  account,  but  for  and  on  account  of  Aries,  Dufour  &  Co. ,  and 
as  their  agent. 

' '  The  evidence  sustains  these  findings,  and  the  case  is  thus  brought 
within  the  well  established  rule  of  law  that  when  a  contract  not  under 
seal  is  made  with  an  agent  in  his  own  name  for  an  undisclosed  principal, 
whether  he  describes  himself  to  be  an  agent  or  not,  either  the  agent  or 
principal  may  sue  upon  it.  Considerant  ik  Brisbane y  22  N.  Y.  389; 
Schaefer  v.  Henkel,  75  N.  Y.  378. 

*  *  The  defendant  has  received  the  thing  bargained  for  and  a  recover^' 
by  the  plaintiff  and  payment  of  the  judgment  will  be  a  complete  protec- 
tion to  the  defendant  against  any  claim  of  the  principal  arising  upon 
the  contract. 

*•  The  other  questions  presented  by  the  appellant  relate  to  rulings  by 
the  referee  upon  offers  of  evidence,  and  were  properly  held  bj'  the  Gen- 
eral Term  to  be  without  merit. 

"The  judgment  should  be  affirmed.** 

William  Hildreth  Fields  for  appellant. 

M.    W,  Divine,  for  respondent. 

Danforth,  J.,  reads  for  affirmance. 

All  concur.  Judgment  affirmed. 


MELCHER,    AS   ATTORNEY   AND   AGENT  FOR   THE 

OWNERS,  V.  KREISER. 

Supreme  Court  op  New  York,  Special  Term,  August,  1897. 

[21  Misc.   159.] 

Motion  by  plaintiff  to  strike  out  the  answer  as  sham  and  frivolous, 
and  for  judgment. 

John  S.  Melcher,  for  plaintiff. 

Isaac  Fromme,  for  defendant. 

RussELi/,  J. — The  motion  in  this  case  presents  a  novel  question  for 
solution.  The  plaintiff  asks  that  the  answer  be  stricken  out  as  sham 
and  frivolous  and  for  judgment.  The  plaintiff  sues  for  rental  due  at 
the  rate  of  $400  per  month,  upon  the  averment  of  a  lease  in  writing  by 
the  plaintiff  to  the  defendant  and  possession  thereunder  by  the  defend- 
ant. The  answer  denies  the  allegations  of  the  leasing  and  affirmatively 
avers  that  the  plaintiff  is  not  the  real  party  in  interest,  but  merely  an 
attorney  or  agent  for  the  real  parties,  L.  S.  Melcher  and  Mary  Paget. 
The  title  indicates  that  the  plaintiff  is  simply  attorney  and  agent  for 
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the  owners,  and  the  plaintiff's  attorney  submits  the  lease  on  the  motion 
made  • '  between  John  L.  Melcher,  of  New  York  City,  as  attorney  and 
agent  of  the  owners  of  the  premises  hereinafter  described,  party  of  the 
first  part,  lessor,  and  Samuel  Kreiser  of  said  city,  lessee,  party  of  the 
second  part. "     The  lease  is  signed, — 

John  L.  Mblchbr,  Agt.  and  Atty.  (L.  S.) 
Samuel  Krsiser,  (L.  S.) 

The  plaintiflPs  counsel  argues  that  the  lessee  is  estopped  from  deny- 
ing the  title  of  the  landlord,  and  that  the  persons  for  whom  Melcher  is 
attorney  and  agent  can  not  enforce  the  provisions  of  the  lease,  but  that 
any  action  upon  it  must  be  brought  in  the  name  of  the  lessor  as 
written  in  the  instrument  as  signed,  and,  therefore,  that  the  answer  is 
both  sham  and  frivolous.  He  cites  the  case  of  Schaefer  v.  Henkel,  75 
N.  Y.  378,  in  which  the  Court  of  Appeals  held,  Rapallo  and  AUeq  dis- 
senting, that,  where  it  distinctly  appeared  that  the  seal  affixed  was  the 
seal  of  the  person  subscribing,  even  though  he  designated  himself  as 
agent,  and  not  the  seal  of  the  principal,  the  agent  is  the  real  party  in 
interest  who  can  maintain  an  action  on  the  agreement.  But  in  that 
case  the  absence  of  proof  that  the  lessee  had  knowledge  that  such 
agent  was  acting  for  the  owners  prevented  the  owners  recovering  upon 
the  instrument. 

He  also  cites  the  case  of  Kiersted  v.  Orange  R,  R.  Co.,  69  N.  Y.  343, 
where  the  Court  of  Appeals  held  that  the  agent  executing  the  lease  as 
lessee  in  his  individual  name  was  alone  liable,  as  the  lease  did  not  pur- 
port to  be  executed  on  behalf  of  the  principal. 

There  is  also  another  case  of  similar  import,  namely,  that  of  Briggs 
V.  Partridge,  64  N.  Y.  357.  It  was  there  held  that  an  executory  con- 
tract under  seal  for  the  purchase  of  lands,  executed  by  the  vendee  in 
his  own  name,  can  not  be  enforced  as  a  simple  contract  of  another  not 
mentioned  in  or  a  party  to  the  instrument,  on  proof  that  the  vendee 
named  had  oral  authority  from  such  other  to  make  the  contract,  and 
did,  in  fact,  act  as  his  agent,  in  the  absence  of  proof  of  the  ratification 
on  the  part  of  the  undisclosed  principal. 

The  general  doctrine,  however,  is  that  a  mere  agent  or  attorney,  not 
having  a  beneficial  interest  in  the  contract,  can  not  maintain  an  action 
in  his  own  name.     Gunn  v.  Cantine,  10  Johns.  387. 

In  Dykers  v.  Townsend,  24  N.  Y.  57,  the  Court  of  Appeals  allowed  a 
recovery  upon  a  contract,  necessarily  in  writing  to  comply  with  the 
statute  of  frauds,  by  the  principal  or  real  party  in  interest,  although 
the  contract  did  not  name  or  refer  to  the  existence  of  the  principal, 
and  was  apparently  signed  by  the  agent  as  a  principal. 

In  Miller  v.  Ball,  64  N.  Y.  286,  there  was  an  oral  contract  for  the 
purchase  of  lands  which  was  taken  out  of  the  statute  of  frauds  by  acts 
of  improvement  on  the  part  of  the  vendee.  The  contract  itself  was 
made  by  the  agent  as  a  principal,  and  no  suggestion  whatever  was 
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made  as  to  any  one  but  the  apparent  vendee  having  any  interest  what- 
ever in  the  purchase.  Yet  the  Court  of  Appeals  allowed  a  specific  per- 
formance of  this  contract  by  the  undisclosed  principal. 

It  will  thus  be  seen  that  the  only  limitations  upon  the  necessity  of 
bringing  the  action  in  the  name  of  the  real  party  in  interest  are  in 
cases  where  the  agent  makes  the  contract  as  a  principal  and  aflfixes  the 
seal  as  principal ;  even  in  those  cases  it  would  seem  that  the  real  part\' 
in  interest  ought  to  have  the  right  to  enforce  an  agreement  actually 
made  for  his  benefit,  and  under  which  he  has  been  deprived  of  the  use 
of  his  own  property,  and  that  he  could  terminate  the  agency  when  he 
saw  fit  in  case  of  untrustworthiness  of  the  agent,  adopting  the  act  of 
that  agent  for  the  enforcement  of  that  contract  itself  and  for  his  own 
protection. 

However  this  may  be,  in  the  present  case  the  lessor  in  the  lease  itself 
describes  himself  as  attorney  and  agent  for  the  owners,  signs  the  lease 
as  agent  and  attorney',  showing  that  he  was  not  covenanting  in  his 
own  behalf,  but  professedly  for  others;  and  I  am  referred  to  no  case 
which  allows  him  upon  such  a  written  instrument  to  bring  an  action, 
not  in  his  own  name,  but  as  attorney  and  agent  for  the  owners,  as 
plaintiff,  and  recover  the  sums  provided  to  be  paid  by  the  party  of  the 
second  part. 

The  answer  clearly  can  not  be  stricken  out  as  sham  and  frivolous 
independently  of  any  consideration  of  the  denial  of  the  execution  of 
any  such  writing,  which  ordinarily  allows  a  trial  of  the  question  in 
issue  before  a  jury.  Motion  denied,  with  $io  costs} 


MELCHER.  AS  ATTORNEY  AND  AGENT  FOR  THE 

OWNERS,  V.  KREISER. 

Supreme  Court  of  New  York,    Appellate  Division, 

April  Term,  1898. 

[28  App.  Div,  362.] 

Appeal  by  the  plaintiff,  John  L.  Melcher,  as  attorney  and  agent  for 
the  owners,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York, 
on  the  12th  day  of  January,  1898,  upon  the  dismissal  of  the  complaint 
by  direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term. 

John  S,  Melcher,  for  the  appellant. 

Emanuel  J,  Myers,  for  the  respondent. 

Rumsey,  J. — The  action  was  brought  upon  a  lease  under  seal  made 
between  John  L.  Melcher,  *  *  as  attorney  and  agent  for  the  owners  of  the 

1  AfRrmed  in  Appellate  Division  of  the  Supreme  Court,  without  opinion,  November  Term, 
1897,  22  App.  Div.  629.  But  see  Melchtr  v.  Kaiser  (1898),  28  App.  Div.  362,  given  in  the  text, 
infra.  —Ed. 
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premises  hereinafter  aescribed,  party  of  the  first  part,  lessor,  and  Sam- 
uel Kreiser,  of  the  said  city,  lessee,  party  of  the  second  part.  * '  The  paper 
was  signed  by  John  L.  Melcher,  agent  and  attorney.  It  provided  for 
renting  certain  property  for  two  months,  from  the  nineteenth  of  Novem- 
ber to  the  nineteenth  of  December,  at  $400  a  month.  The  complaint 
contained  an  allegation  that  the  lease  was  continued  from  month  to 
month,  subject  to  all  the  terms  and  conditions  of  the  lease,  and  that  the 
defendant  continued  in  possession  of  the  premises,  and  was  in  posses- 
sion at  the  time  of  the  commencement  of  the  action.  It  is  alleged  that 
the  rent  due  on  the  19th  of  April,  1897,  and  the  19th  of  May,  1897,  was 
unpaid,  except  the  sum  of  $300,  and  that  there  was  due  to  the  plaintiff, 
by  reason  of  the  unpaid  rent  for  these  two  months,  the  sum  of  $500, 
for  which  judgment  was  demanded.  The  answer,  omitting  the  formal 
parts,  is  as  follows : 

The  defendant  "denies  the  allegation  contained  in  paragraph  first  of  said 
complaint,  and  in  folio  2  thereof,  and  further  alleges  that  the  plaintifif  herein  is 
not  the  real  party  in  interest,  but  is  merely  the  attorney  or  agent  for  the  owners 
of  the  premises  set  forth  in  the  complaint  herein,  and  that  the  real  parties  in 
interest  are,  as  defendant  is  informed  and  believes,  Ellen  S.  Melcher  and  Mary 
Paget." 

On  these  pleadings  the  case  came  to  trial.  The  plaintiff  proved  the 
execution  of  the  lease,  that  the  defendant  went  into  possession  under  it 
and  continued  in  possession,  and  then  rested.  Thereupon  the  court 
dismissed  the  complaint  on  the  ground  that  the  action  was  not  brought 
by  the  real  party  in  interest,  and  that  there  was  no  rent  due  and  unpaid. 
From  the  judgment  entered  upon  that  order  of  dismissal  this  appeal  is 
taken.  That  the  rent  is  due  and  unpaid  is  admitted  b}^  the  failure  to 
deny  it  in  the  answer.  Indeed,  the  answer  contains  no  denial  whatever. 
The  statement  that  it  denies  • '  the  allegation  contained  in  parag^phs 
first  of  said  complaint,  and  in  folio  2  thereof, '  *  amounts  to  nothing.  It 
is  utterly  impossible  to  ascertain  from  an  examination  of  the  papers  pre- 
sented to  us  what  portion  of  the  complaint  is  in  folio  2,  paragraph  ist,  be- 
cause there  is  no  such  folio  in  the  complaint.  Such  a  pleading  is  entirely 
unwarranted  and  ineffectual,  and  is  entitled  to  no  weight  whatever  as  a 
denial  of  anything.  In  the  trial  of  this  case  the  plaintiff  might  well 
have  stood  upon  the  allegations  of  the  complaint,  insisting  that  no 
part  of  it  was  denied  by  the  answer.  But  even  if  paragraph  ist  can  be 
deemed  to  have  been  denied,  the  allegation  that  the  rent  was  unpaid 
was  contained  in  paragraph  3rd,  as  to  which  no  mention  was  made, 
and,  therefore,  upon  the  record,  there  is  no  doubt  that  $500  of  rent  was 
unpaid,  as  the  plaintiff  claimed.  The  making  of  the  lease,  and  the 
fact  that  the  defendant  went  into  possession  under  it,  and  that  the 
possession  was  continued  by  agreement  between  the  parties  from  month 
to  month,  and  that  the  defendant  was  in  possession  at  the  time  of  the 
commencement  of  the  action,  were  all  established  by  the  evidence,  as 
well  as  admitted  by  the  pleadings. 
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Upon  that  state  of  undisputed  facts  the  plaintiff  was  entitled  to  recover 
in  this  action,  for  various  reasons.  In  the  first  place,  as  it  appeared 
that  the  defendant  entered  into  possession  of  the  premises  by  virtue  of 
his  lease  from  the  plaintiff,  and  remained  in  possession  under  that 
lease,  he  was  estopped  from  denying  the  existence  of  the  relation  of 
landlord  and  tenant  between  himself  and  Melcher  as  attorney,  and  his 
liability  to  pay  rent  to  Melcher  as  he  had  agreed  to  pay  in  his  lease. 
Tilyou  V.  Reynolds,  io8  N.  Y.  558.  This  contract  being  under  seal, 
and  having  been  made  by  Melcher  personally,  although  describing 
him  by  the  word  •*  agent,  **  Melcher  was  the  only  party  of  the  first  part 
to  this  lease,  and  he,  and  not  those  persons  for  whom  he  might  have 
been  agent,  was  entitled  to  sue  upon  it.^  If  it  can  be  inferred  from  this 
paper  that  Melcher  made  this  contract  for  the  benefit  of  other  persons, 
still  he  is  a  person  with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another,  and,  therefore,  is  a  trustee  of  an  express  trust, 
within  section  449  of  the  Code  of  Civil  Procedure,  and  by  the  provision 
of  that  section  is  entitled  to  maintain  this  action.  Considerant  v.  Bris- 
bane, 22  N.  Y.  389.  For  all  these  reasons  he  was  entitled  to  sue  and 
should  have  recovered  the  judgment  in  the  action. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Bajirett,  Patterson,  and  O'Brien,  JJ.,    con- 
curred. 
Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event, 

iSchaefer  v.  Henkel,  75  N.  Y.  378:  Albany  &  Rens.  Co.  v.  I«undberg,  xat  U.  S.  451. 
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II.      WHEN  THE    PARTY    WITH    WHOM    THE    CONTRACT    IS  MADE    CON- 
TRACTS OSTENSIBLY  FOR  THE  BENEFIT  OF  A  THIRD  PERSON, 

STRANGER  TO  THE  CONTRACT. 

I.     The  affirmative  application  of  the  rule  in  general, 

LAWRENCE    v.    FOX. 
Court  of  Appeals  of  New  York,  December,  1859. 

[20  N  v.  268.] 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo. 

On  the  trial  before  Mr.  Justice  Hasten,  it  appeared,  by  the  evidence 
of  a  bystander,  that  one  Holly,  in  November,  1857,  at  the  request  of  the 
defendant,  loaned  and  advanced  to  him  $300,  stating  at  the  time  that  he 
owed  that  sum  to  the  plaintiff  for  money  borrowed  of  him,  and  had 
agreed  to  pay  it  to  hiih  the  then  next  day;  that  the  defendant  in  consid- 
eration thereof,  at  the  time  of  receiving  the  money,  promised  to  pay  it 
to  the  plaintiff  the  then  next  day. 

Upon  this  state  of  facts,  the  defendant  moved  for  a  nonsuit,  upon 
three  several  grounds,  viz. :  That  there  was  no  proof  tending  to  show 
that  Holly  was  indebted  to  the  plaintiff;  that  the  agreement  by  the 
defendant  with  Holly  to  pay  the  plaintiff  was  void  for  want  of  consid- 
eration; and  that  there  was  no  privity  between  the  plaintiff  and  the 
defendant.  The  court  overruled  the  motion,  and  counsel  for  the  de- 
fendant excepted. 

The  cause  was  then  submitted  to  the  jury,  and  they  found  a  verdict 
for  the  plaintiff  for  the  amount  of  the  loan  and  interest,  $344.66,  upon 
which  judgment  was  entered.  The  defendant  appealed  to  the  Superior 
Court,  at  general  term,  where  the  judgment  was  affirmed;  the  defend- 
ant then  appealed  to  this  court. 

/.  5*.  Torrance,  for  the  appellant. 

E,  P.  Chapin,  for  the  plaintiff. 

H.  Gray,  J. — The  first  objection  raised  on  the  trial  amounts  to  this : 
That  the  evidence  of  the  person  present,  who  heard  the  declarations  of 
Holly  giving  directions  as  to  the  payment  of  the  money  he  was  then 
advancing  to  the  defendant,  was  mere  hearsay  and  therefore  not  com- 
petent. Had  the  plaintiff  sued  Holly  for  that  sum  of  money  no 
objection  to  the  competency  of  this  evidence  would  have  been  thought 
of;  and  if  the  defendant  had  performed  his  promise  by  paying  the  sum 
loaned  to  him  to  the  plaintiff,  and  Holly  had  afterward  sued  him  for  its 
recovery,  and  this  evidence  had  been  offered  by  the  defendant,  it  would 
doubtless  have  been  received  without  an  objection  from  any  source.     All 
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the  defendant  had  the  right  to  demand  in  this  case  was  evidence  which, 
as  between  Holly  and  the  plaintiff,  was  competent  to  establish  the 
relation  between  them  of  debtor  and  creditor.  For  that  purpose  the 
evidence  was  clearly  competent;  it  covered  the  whole  ground  and 
warranted  the  verdict  of  the  jur\'. 

But  it  is  claimed  that  notwithstanding  this  promise  was  established 
by  competent  evidence,  it  was  void  for  the  want  of  consideration.  It  is 
now  more  than  a  quarter  of  a  century  since  it  was  settled  by  the  Su- 
preme Court  of  this  State — in  an  able  and  painstaking  opinion  by  the 
late  Chief  Justice  Savage,  in  which  the  authorities  were  fully  examined 
and  carefully  analysed — that  a  promise  in  all  material  respects  like  the 
one  under  consideration  was  valid  ;  and  the  judgment  of  that  court  was 
unanimously  affirmed  by  the  Court  for  the  Correction  of  Errors.  Farley 
V,  Cleaveland,  4  Cow. ,  432  ;  same  case  in  error,  9  id,  639.  In  that  case 
one  Moon  owed  Farley  and  sold  to  Cleaveland  a  quantity  of  hay,  in  con- 
sideration of  which  Cleaveland  promised  to  pay  Moon's  debt  to  Farley; 
and  the  decision  in  favor  of  Farley's  right  to  recover  was  placed  upon 
the  ground  that  the  hay  received  by  Cleaveland  from  Moon  was  a  valid 
consideration  for  Cleaveland 's  promise  to  pay  Farley,  and  that  the 
subsisting  liability  of  Moon  to  pay  Farley  was  no  objection  to  the 
recovery.  The  fact  that  the  money  advanced  by  Holly  to  the  de- 
fendant was  a  loan  to  him  for  a  day,  and  that  it  thereby  became  the 
property  of  the  defendant,  seemed  to  impress  the  defendant's  counsel 
with  the  idea  that  because  the  defendant's  promise  was  hot  a  trust 
fund  placed  by  the  plaintiff  in  the  defendant's  hands,  out  of  which  he 
was  to  realize  money  as  from  the  sale  of  a  chattel  or  the  collection  of  a 
debt,  the  promise  although  made  for  the  benefit  of  the  plaiiltiff  could 
not  enure  to  his  benefit.  The  hay  which  Cleaveland  delivered  to  Moon 
was  not  to  be  paid  to  Farley,  but  the  debt  incurred  by  Cleaveland  for 
the  purchase  of  hay,  like  the  debt  incurred  by  the  defendant  for  money 
borrowed,  was  what  was  to  be  paid.  That  case  has  often  been  referred 
to  by  the  courts  of  this  State,  and  has  never  been  doubted  as  sound 
authority  for  the  principle  upheld  by  it.  Barker  v.  Buklin  [1846],  2 
Denio,  45;  Hudson  Canal  Company  v.  The  Westchester  Bank  [1847],  4  id, 
97.  It  puts  to  rest  the  objection  that  the  defendant's  promise  was  void 
for  want  of  consideration. 

The  report  of  that  case  shows  that  the  promise  was  not  only  made  to 
Moon  but  to  the  plaintiff  Farley.  In  this  case  the  promise  was  made 
to  Holly  and  not  expressly  to  the  plaintiff;  and  this  difference  between 
the  two  cases  presents  the  question,  raised  by  the  defendant's  objection, 
as  to  the  want  of  privity  between  the  plaintiff  and  the  defendant. 

As  early  as  1 806  it  was  announced  by  the  Supreme  Court  of  this 
State,  upon  what  was  then  regarded  as  the  settled  law  of  England, 
'  *  that  where  one  person  makes  a  promise  to  another  for  the  benefit  of  a 
third  person,  that  third  person  may  maintain  an  action  upon  it." 
Schemerhom  v.    Vanderheyden    [1806],   i  John.  R.,  140,  has  often  been 
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re-asserted  by  our  courts  and  never  departed  from.  The  case  of  Seaman 
V.  White,  ^  has  occasionally  been  referred  to  (but  not  by  the  courts)  not 
only  as  having  some  bearing  upon  the  question  now  under  consideration, 
but  as  involving  in  doubt  the  soundness  of  the  proposition  stated  in 
Schemerhom  v.  Vanderheyden,  In  that  case  one  Hill,  on  the  17th  of 
August,  1835,  made  his  note  and  procured  it  to  be  indorsed  by  Seaman 
and  discounted  by  the  Phcenix  Bank.  Before  the  note  matured  and 
while  it  was  owned  by  the  Phcenix  Bank,  Hill  placed  in  the  hands  of 
the  defendant,  Whitney,  his  draft  accepted  by  a  third  party,  which  the 
defendant  indorsed,  and  on  the  7th  of  October,  1835,  got  discounted  and 
placed  the  avails  in  the  hands  of  an  agent  with  which  to  take  up  Hill 's 
note ;  the  note  became  due,  Whitney  withdrew  the  avails  of  the  draft 
from  the  hands  of  his  agent  and  appropriated  it  to  a  debt  due  him 
from  Hill,  and  Seaman  paid  the  note  indorsed  by  him  and  brought 
his  suit  against  Whitney.  Upon  this  state  of  facts  appearing,  it  was 
held  that  Seaman  could  not  recover :  first,  for  the  reason  that  no  prom- 
ise had  been  made  by  Whitney  to  pay  ;  and,  second,  if  a  promise  could 
be  implied  from  the  facts  that  Hill's  accepted  draft,  with  which  to  raise 
the  means  to  pay  the  note,  had  been  placed  by  Hill  in  the  hands  of 
Whitney,  the  promise  would  not  be  to  Seaman,  but  to  the  Phcenix 
Bank,  who  then  owned  the  note ;  although,  in  the  course  of  the  opinion 
of  the  court,  it  was  stated  that,  in  all  cases,  the  principle  of  which  was 
sought  to  be  applied  to  that  case,  the  fund  had  been  appropriated  by  an 
express  undertaking  of  the  defendant  with  the  creditor.  But  before 
concluding  the  opinion  of  the  court  in  this  case,  the  learned  judge  who 
delivered  it  conceded  that  an  undertaking  to  pay  the  creditor  may  be 
implied  from  an  arrangement  to  that  effect  between  the  defendant  and 
the  debtor. 

This  question  was  subsequently,  and  in  a  case  quite  recent,  again 
the  subject  of  consideration  by  the  Supreme  Court,  when  it  was  held, 
that  in  declaring  upon  a  promise,  made  to  the  debtor  by  a  third  party 
to  pay  the  creditor  of  the  debtor,  founded  upon  a  consideration  advanced 
by  the  debtor,  it  was  unnecessary  to  aver  a  promise  to  the  creditor;  for 
the  reason  that  upon  proof  of  a  promise  made  to  the  debtor  to  pay  the 
creditor  a  promise  to  the  creditor  would  be  implied.  And  in  support  of 
this  proposition,  in  no  respect  distinguishable  from  the  one  now  under 
consideration,  the  case  of  Schemerhom  v,  Vanderheyden,  with  many 
intermediate  cases  in  our  courts,  were  cited,  in  which  the  doctrine 
of  that  case  was  not  only  approved  but  affirmed.  The  Delaware  and 
Hudson  Canal  Company  v.  The  Westchester  County  Bank  [1847],  4 
Denio,  97. 

The  same  principle  is  adjudged  in  several  cases  in  Massachusetts.  I 
will  refer  to  but  few  of  them.  Arnold  v.  Lyman  [182 1],  17  Mass.,  400; 
Hallv,  Marston  [1822],  id,,  575;  Brewer  v.  Dyer  [185 1],  7  Cush.,  337, 

1  Reported,  under  title  Seaman  v.  Whitney,  24  Wend.  260  [1840].— £:^ 
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340.  In  Hall  V,  Marston,  the  court  say:  *'  It  seems  to  have  been  well 
settled  that  if  A  promises  B  for  a  valuable  consideration  to  pay  C,  the 
latter  may  maintain  assumpsit  for  the  money;'*  and  in  Brewer  v.  Dyer, 
the  recovery  was  upheld,  as  the  court  said,  '*  upon  the  principle  of  law 
long  recognized  and  clearly  established^  that  when  one  person,  for  a 
valuable  consideration,  engages  with  another,  by  a  simple  contract, 
to  do  some  act  for  the  benefit  of  a  third,  the  latter,  who  would  enjoy 
the  benefit  of  the  act,  may  maintain  an  action  for  the  breach  of  such 
engagement;  that  it  does  not  rest  upon  the  ground  of  any  actual  or 
supposed  relationship  between  the  parties,  as  some  of  the  earlier  cases 
would  seem  to  indicate,  but  upon  the  broader  and  more  satisfactory 
basis,  that  the  law  operating  on  the  act  of  the  parties  creates  the  duty, 
establishes  a  privity,  and  implies  the  promise  and  obligation  on  which 
the  action  is  founded. ' ' 

There  is  a  more  recent  case  decided  by  the  same  court,  to  which  the 
defendant  has  referred  and  claims  that  it  at  least  impairs  the  force  of 
the  former  cases  as  authority.  It  is  the  case  of  Mellen  v,  Whipple 
[1854],  I  Gray,  317.  In  that  case  one  Rollins  made  his  note  for  $500, 
payable  to  Ellis  and  Mayo,  or  order,  and  to  secure  its  payment  mort- 
gaged to  the  payees  a  certain  lot  of  ground,  and  then  sold  and  conveyed 
the  mortgaged  premises  to  the  defendant,  by  deed  in  which  it  was 
stated  that  the 

"granted  premises  were  subject  to  a  mortgage  for  $500,  which  mortgage,  with 
the  note  for  which  it  was  given,  the  said  Whipple  is  to  assume  and  cancel. " 

The  deed  thus  made  was  accepted  by  Whipple,  the  mortgage  was  after- 
wards duly  assigned,  and  the  note  indorsed  by  Ellis  and  Mayo  to  the 
plaintiff's  intestate.  After  Whipple  received  the  deed  he  paid  to  the 
mortgagees  and  their  assigns  the  interest  upon  the  mortgage  and  note 
for  a  time,  and  upon  refusing  to  continue  his  payments  was  sued  by  the 
plaintiff  as  administratrix  of  the  assignee  of  the  mortgage  and  note. 
The  court  held  that  the  stipulation  in  the  deed  that  Whipple  should 
pay  the  mortgage  and  note  was  a  matter  exclusively  between  the 
two  parties  to  the  deed  ;  that  the  sale  by  Rollins  of  the  equity  of  the 
redemption  did  not  lessen  the  plaintifTs  security;  and  that  as  nothing 
had  been  put  into  the  defendant's  hand  for  the  purpose  of  meeting 
the  plaintifTs  claim  on  Rollins,  there  was  no  consideration  to  support 
an  express  promise,  much  less  an  implied  one,  that  Whipple  should  pay 
Mellen  the  amount  of  the  note.  This  is  all  that  was  decided  in  that 
case,  and  the  substance  of  the  reasons  assigned  for  the  decision ;  and 
whether  the  case  was  rightly  disposed  of  or  not,  it  has  not  in  its  facts 
any  analogy  to  the  case  before  us,  nor  do  the  reasons  assigned  for  the 
decision  bear  in  any  degree  upon  the  question  we  are  now  considering.  * 
But  it  is  urged  that  because  the  defendant  was  not  in  any  sense  a 
trustee  of  the  property  of  Holly  for  the  benefit  of  the  plaintiff,  the  law 

1  See  the  later  Massachusetts  cases,  given  in  note  at  the  end  of  Lawrence  v.  Fox.— Ed. 
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will  not  imply  a  promise.  I  agree  that  many  of  the  cases  where  a 
promise  was  implied  were  cases  of  trusts,  created  for  the  benefit  of  the 
promisor.  The  case  of  Felton  v.  Dickinson,  lo  Mass.  [1813],  287,  290, 
and  others  that  might  be  cited,  are  of  that  class ;  but  concede  them  all 
to  have  been  cases  of  trusts,  and  it  proves  nothing  against  the  applica- 
tion of  the  rule  to  this  case.  The  duty  of  the  trustee  to  pay  the  cestuis 
que  trust,  according  to  the  terms  of  the  trust,  implies  his  promise  to  the 
latter  to  do  so.  In  this  case,  the  defendant  upon  ample  consideration 
received  fron^  Holly,  promised  Holly  to  pay  his  debt  to  the  plaintiff; 
the  consideration  received  and  the  promise  to  Holly  made  it  as  plainly 
his  duty  to  pay  the  plaintiff  as  if  the  money  had  been  remitted  to  him 
for  that  purpose,  and  as  well  implied  a  promise  to  do  so  as  if  he  had 
been  made  a  trustee  of  property  to  be  converted  into  cash  with  which 
to  pay.  The  fact  that  a  breach  of  the  duty  imposed  in  the  one  case  may 
be  visited,  and  justly,  with  more  serious  consequences  than  in  the  other, 
by  no  means  disproves  the  payment  to  be  a  duty  in  both.  The  princi- 
ple illustrated  by  the  example  so  frequently  quoted  ( which  concisely 
states  the  case  in  hand)  **  that  a  promise  made  to  one  for  the  benefit  of 
another,  he  for  whose  benefit  it  is  made  may  bring  an  action  for  its 
breach,**  has  been  applied  to  trust  cases,  not  because  it  was  exclusively 
applicable  to  those  cases,  but  because  it  was  a  principle  of  law,  and  as 
such  applicable  to  those  cases. 

It  was  also  insisted  that  Holly  could  have  discharged  the  defendant 
from  his  promise,  though  it  was  intended  by  both  parties  for  the  benefit 
of  the  plaintiff,  and  therefore  the  plaintiff  was  not  entitled  to  maintain 
this  suit  for  the  recovery  of  a  demand  over  which  he  had  no  control. 
It  is  enough  that  the  plaintiff  did  not  release  the  defendant  from  his 
promise  and  whether  he  could  or  not  is  a  question  not  now  necessarily 
involved;  but  if  it  was,  I  think  it  would  be  found  difficult  to  maintain 
the  right  of  Holly  to  discharge  a  judgment  recovered  by  the  plaintiff 
upon  confession  or  otherwise,  for  the  breach  of  the  defendant's  promise; 
and  if  he  could  not,  how  could  he  discharge  the  suit  before  judgment, 
or  the  promise  before  suit,  made  as  it  was  for  the  plaintiff's  benefit  and 
in  accordance  with  legal  presumption  accepted  by  him  (Berly  v.  Taylor^ 
[1843],  5  Hill,  577 — 584,  et  seq.\  until  his  dissent  was  shown.  The 
cases  cited,  and  especially  that  of  Farley  v.  Cleaveland,  establish  the 
validity  of  a  parol  promise;  it  stands  then  upon  the  footing  of  a  written 
one.  Suppose  the  defendant  had  g^ven  his  note  in  which,  for  value 
received  of  Holly,  he  had  promised  to  pay  the  plaintiff  and  the  plain- 
tiff had  accepted  the  promise,  retaining  Holly's  liability.  Very  clearly 
Holly  could  not  have  discharged  that  promise,  be  the  right  to  release 
the  defendant  as  it  may.  No  one  can  doubt  that  he  owes  the  sum  of 
money  demanded  of  him,  or  that  in  accordance  with  his  promise  it  was 
his  duty  to  have  paid  it  to  the  plaintiff;  nor  can  it  be  doubted  that 
whatever  may  be  the  diversity  of  opinion  elsewhere,  the  adjudications 
in  this  State,  from  a  very  early  period,  approved  by  experience,  have 
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established  the  defendant's  liability;  if,  therefore,  it  could  be  shown 
that  a  more  strict  and  technically  accurate  application  of  the  rules 
applied,  would  lead  to  a  different  result  (which  I  by  no  means  concede), 
the  effort  should  not  be  made  in  the  face  of  manifest  justice. 

The  judgment  should  be  afl&rmed. 

Johnson,  Ch.  J.,  Denio,  Selden,  Allen,  and  Strong,  JJ.,  con- 
curred. Johnson,  Ch.  J.,  and  Denio,  J.,  were  of  opinion  that  the 
promise  was  to  be  regarded  as  made  to  the  plaintiff  through  the  medium 
of  his  agent,  whose  action  he  could  ratify  when  it  came  to  his  knowl- 
edge, though  taken  without  his  being  privy  thereto. 

CoMSTOCK  and  Grover,  JJ.,  dissented.* 

Judgment  affirmed. ^ 

1  "The  plaintiff,"  said  Comstock,  J.,  in  his  dissenting  opinion,  "  had  nothing  to  do  with 
the  promise  on  which  he  brought  this  action.  It  was  not  made  to  him,  nor  did  the  consid- 
eration proceed  from  him.  If  he  can  maintain  the  suit,  it  is  because  an  anomaly  has  found 
its  way  into  the  law  on  this  subject.  In  general,  there  must  be  privity  of  contract.  The 
party  who  sues  upon  a  promise  must  be  the  promisee,  or  he  must  have  some  legal  interest 
in  the  undertaking.  In  this  case,  it  is  plaia  that  Holly,  who  loaned  the  money  to  the 
defendant,  and  to  whom  the  promise  in  question  was  made,  could  at  any  time  have  claimed 
that  it  should  be  performed  to  himself  personally.  He  had  lent  the  money  to  the  defendant, 
and  at  the  same  time  directed  the  latter  to  pay  the  sum  to  the  plaintiff.  This  direction  he 
could  countermand,  and  if  he  had  done  so  manifestly  the  defendant's  promise  to  pay 
according  to  the  direction  would  have  ceased  to  exist.  The  plaintiff  would  receive  a  benefit 
by  a  complete  execution  of  the  arrangement,  but  the  arrangement  itself  was  between  other 
parties,  and  was  under  their  exclusive  control.  If  the  defendant  had  paid  the  money  to 
Holly,  his  debt  would  have  been  discharged  thereby.  So  Holly  might  have  released  the 
demand  or  assigned  it  to  another  person,  or  the  par  ies  might  have  annulled  the  promise 
now  in  question,  and  designated  some  other  creditor  of  Holly  as  the  party  to  whom  the 
money  should  be  paid.  It  has  never  been  claimed  that  in  a  case  thus  situated,  the  right  of 
a  third  person  to  sue  on  a  promise  rested  on  any  sound  principle  of  law.  We  are  to  inqui:e 
whether  the  rule  has  been  so  established  by  positive  authority." 

After  reviewing  a  considerable  number  of  cases,  English  and  American,  Judge  Comstock 
adopted  the  opinion  of  Metcalf,  J.,  in  Mellen  v.  Whipple  (1854),  i  Gray,  317,  "that  the  causes 
which  had  been  supposed  to  favor  the  action  belonged  to  exceptional  clas.ses,  none  of 
which  embraced  the  pure  and  simple  attempt  by  one  person  to  enforce  a  promise  made  to 
another  from  whom  the  consideration  wholly  proceeded." 

S  CASES  FOR   AND  AGAINST  THE  GENERAL  DOCTRINE  OF  LAWRBITCE   7'.  POX. 

Accord^  with  the  majority  ruling:  Mason  v.  Hall  (1857),  30  Ala.  599.  [A.  hires  a  slave  to 
B.  for  a  year  for  |is5.  Afterwards  within  the  year,  B.  hires  the  slave  to  C  who  promises  B. 
that  he  (C.)  will  pay  A.  $150  of  the  |i55-]  Sanders  v,  Clason  (1868),  13  Minn.  379.  [A  firm 
being  indebted  to  B.  and  various  other  persons,  sold  and  delivered  to  C.  all  the  firm*a  stock 
in  trade.  In  consideration  thereof,  C.  agreed  with  the  firm  to  pay  certain  of  their  debts, 
among  them  the  debt  due  B.  *'  The  question  is,  whether  the  plaintiff  (B.)  can  avail  himself 
of  this  promise  by  maintaining  an  action  upon  it  in  his  own  name.  If  he  can  the  other 
averments,  as  to  the  promise  being  directly  to  him,  will  be  mere  surplusage."]  Meyer  v, 
Lowell  (1869),  44  Mo.  328.  Morgan  v.  Overman  Silver  Mining  Co.  (1869),  37  Cal.  534.  White 
V.  Hunt  (1870),  64  N.  C.  496:  but  see  Woodcock  v.  Bostic  (1896),  118  N.  C.  822,  827.  Johnson  v. 
Knapp  (1873),  36  Iowa,  616.  [A.  sold  a  mare  to  B.  who  agreed  wit'i  A.,  as  part  of  the  contract, 
to  pay  to  C.  $30  which  A.  owed  to  C.  for  the  services  of  a  stallion  if  the  mare  proved  with 
foal.]  Jordan  v.  White  (1873),  20  Minn.  91.  [A.  conveyed  a  40  acre  tract  to  B.  (the  plaintiff). 
Afterwards,  before  B.'s  deed  was  recorded,  A.,  without  B.*s  knowledge,  mortgaged  this  tract 
and  the  adjoining  120  acres  to  C.  On  foreclosure,  C.  bought  in  the  160  acres.  Afterwards, 
before  the  time  for  redemption  had  expired.  A.,  by  warranty  deed,  conveyed  all  but  the  40 
acres  to  D.  (the  defendant),  who  in  consideration  thereof,  agreed  with  A.  to  pay  off  the 
lien  created  by  the  mortgage  to  C.  on  the  40  acres  conveyed  to  A.  D.  suffered  the  redemption 
period  to  expire,  and  the  title  of  the  160  acres  to  become  absolute  in  C;  but  aft'  rwards  D. 
acquired  from  C.  the  legal  title  to  the  160  acres.]   Rogers  v.  Gosnell  ( 1875),  58  Mo.  589.    Cdt  '^ 
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; .  Zeubliii  U^79^  (>^  I"^^-  43^-  Follansbee  v.  Johnson  (iHSi),  2S  Minn.  311.  Stariha  v.  Green- 
wood (18S1),  28  Minn.  521.  Smith  v.  Flack  (1S83),  95  Ind.  116.  Hecht  iSf  Imboden  v.  Caugkron 
(1885),  46  Ark.  132.  Shamp  v.  Meyer  (1886),  20  Neb.  223.  Johannes  v.  Phenix  Ins.  Co.  (1886), 
66  Wis.  50.  [The  plaintiff  was  a  policy  holder  in  a  fire  insurance  company  whose  risks  had 
been  reinsured  by  the  defendant.]  Kaufman  v.  U.  S.  National  Bank  {1^1)^  31  Neb.  667. 
Stevens  f.  Flannagan  (1891),  131  Ind.  122,  129:  "Before  the  adoption  of  the  code,  when  law 
and  equity  were  administered  by  separate  tribunals,  privity  of  contract  was  essential  to  the 
maintenance  of  an  action  at  law,  but  in  equity  a  promise  of  one  person  to  another  for  the 
benefit  of  a  third  could  be  enforced  by  the  latter  in  his  own  name.  Under  our  present 
practice  the  right  of  the  third  person  to  maintain  his  action  in  his  own  name  has  been 
uniformly  recognized.  Camahan  v.  Tousey^  93  Ind.  561,  with  authorities  there  cited; 
Leake  v.  Ball^  116  Ind.  214,  and  many  other  cases.  .  .  .  The  law  recognizes  the  right  of  the 
beneficiaries  to  demand  performance  without  the  formality  of  any  delivery  of  the  contract 
to  them.  In  equity  they  are  its  holders  without  that  formality,  and,  as  such,  they  are 
also  possessed  of  the  equitable  right  to  have  the  vendor's  lien  declared  and  enforced.*'— 
Per  McBride,  J.  Davis  V.  National  Bank  of  Commerce  (1895),  45  Neb.  589:  When  one  has 
received  a  conveyance  of  certain  property  in  consideration  of  which  he  absolutely  agrees 
to  pay  a  certain  debt  of  his  grantor,  it  is  no  defence  to  a  suit  brought  by  this  creditor  that 
he  has  already  sued  the  grantor,  and  issued  an  attachment  against  the  property  conveyed 
as  being  still  the  property  of  the  grantor. 

Contra  :  Exchange  Bank  v.  Rice  (1871),  107  Mass.  37 :  **  The  general  rule  of  law  is,  that  a 
person  who  is  not  a  party  to  a  simple  contract,  and  from  whom  no  consideration  moves, 
can  not  sue  on  the  contract,  and  consequently,  that  a  promise  made  by  one  person  to  another 
for  the  benefit  of  a  third  person  who  is  a  stranger  to  the  consideration,  will  not  support 
an  action  by  the  latter.  And  the  recent  decisions  in  this  Commonwealth  and  in  England 
have  tended  to  uphold  the  rule  and  to  narrow  the  exceptions  to  it."— /Vr  Gray,  J.  (p.  41). 
Morrill  v.  Lane  ( 1883),  136  Mass.  93 :  "  It  is  well  settled  in  this  Commonwealth  that  a  prom- 
ise made  by  A.  to  B.  [who  has  assigfned  certain  goods  to  A.  to  pay  the  amount  owed  by  B.  to 
his  employees  for  labor  on  the  goods]  that  A.  will  pay  unspecified  amounts  of  money  to 
various  persons  not  named,  but  described  generally  as  of  a  certain  class,  will  not  support 
an  action  by  one  of  those  persons  against  A.  .  .  .  This  is  also  the  law  of  England.  Pollock 
on  Contracts  (3rd  ed.)  203—207.  This  case  does  not  fall  within  the  decision  in  Prost  v.  Gage 
(1861),  I  Allen  262,  where  there  was  a  trust  and  the  action  was  by  the  cestui  que  trust  against 
the  tni.stee.  Such  a  relation  does  not  form  a  simple  promise  by  A.  to  B.  for  the  benefit  of 
C.  and  others.  In  re  Empress  Engineering  Co.  (1880),  16  Ch.  D.  125.  Upon  the  facts  found, 
we  are  not  at  liberty  to  assume,  without  the  defendant's  assent,  that  the  defendants  under- 
stood that  the  plaintiff  was  included  in  the  class  to  be  paid  ;  and  it  is  doubtful,  to  say  the 
least,  if  such  assumption  would  extricate  the  plaintiff's  case  from  the  general  rule." — Per 
C.  Allbn,  J.,  citing  Tweedle  v.  Atkinson,  i  B.  &  D.  393;  In  re  Empress  Engineering  Co.^  16 
Ch.  D.  125 ;  National  Bank  v.  Grand  Lodge,  98  U.  S.  123,  given  in  text,  infra;  I«eake  on  Con. 
440,  443,  444 ;  Ch  t.  Con.  (nth  Am.  ed.)  74,  75 ;  Dicey  on  Parties,  78—84. 

So  also,  Borden  V.  Boardman  (1892),  157  Mass.  410:  "The  case,  reduced  to  its  simplest 
form,  is  one  of  an  agreement  between  two  parties,  upon  sufficient  consideration,  it  may  be, 
1  etween  them,  that  one  will  pay,  out  of  funds  in  his  hands  belonging  to  the  other,  a  specific 
.sum  to  a  third  person,  who  is  not  a  party  to  the  agreement,  and  from  whom  no  consideration 
moves.  It  is  well  settled  in  this  State  that  no  action  lies  In  such  a  case  in  favor  of  such  third 
party  to  recover  the  money  so  held  of  the  party  holding  it.  .  .  Certain  exceptions  which  were 
supposed  to  exist  have  either  been  shown  not  to  exist,  or  have  been  confined  within  nar- 
rower limits.  Exchange  Bank  v.  Rice,  107  Mass.  37  ;  Marston  v.  Bigelozu,  150  Mass.  45.  We 
have  assumed  that  the  sum  which  the  defendant  agreed  to  pay  the  plaintiff  was  specific." — 
Pier  Morton,  J.,  (412—413).  Sec  also  IVhite  v.  Mount  Pleasant  Mills  Corp.  (1899),  172  Mass. 
462.  For  statutory  modifications  of  the  Massachusetts  doctrine,  see  Dean  v.  American  Ijegion 
of  Honor  (1892),  156  Mass.  435 ;  Brierly  v.  Equitable  Aid  Union  (1898),  170  Mass.  218. 

Contra  also  :  Butterfield  v.  Hartshorn  (1834),  7  N.  H.  345 ;  but  see  Lang  v.  Henry  (1873), 
54  N.  H  57,  63.  McCarteney  v.  Wyoming  National  Bank  (1875),  i  Wyo.  382  (where  the  con- 
tract was  under  seal). 

For  a  typical  change  of  doctrine  from  that  of  these  Massachusetts  cases  to  that  recognized 
in  Lawrence  v.  Fox,  see  Harvey  Lumber  Co.  v.  Herriman  &  Curd  Lumber  Co.  (1890),  39  Mo. 
App.  214,  given  in  the  text,  i^fra.  Sec  also  Ellis  v.  Harrison  (1891),  104  Mo.  270:  "In  Mis- 
souri, a  person  for  whose  benefit  an  express  promise  is  made,  in  a  valid  contract  between 
others,  may  maintain  an  action  up>on  it  in  his  own  name.  This  proposition  is  now  too 
firmly  settled  as  part  of  the  law  of  this  State  to  require  re-examination.  Whether  it  is 
logically  deducible  from  common-law  principles  (as  has  bec?i  Fometinies  doubted)  it  would 
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serve  no  useful  purix>se  now  to  consider.  It  has  been  accepted  here,  as  in  most  of  the 
American  States,  because  it  is  supposed  to  furnish  a  useful  rule  in  practice,  tending  to 
simplify  litigation.  By  following  it  one  action  often  effects  the  same  result  that  two  would 
be  required  to  accomplish  without  it. 

"  Moreover  by  our  code  of  procedure,  it  is  provided  that  every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  with  certain  exceptions,  one  of  which  is  that  the 
trustee  of  an  express  trust  may  sue  in  his  own  name.  The  statute  then  declares  that  such 
a  trustee  *  shall  be  construed  to  include  a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another.'  R.  S.  1889,  sees.  1990,  1991.  Reading  these  sections 
together,  it  would  seem  to  be  clearly  implied  that  the  beneficiary  in  such  a  contract  is  to  be 
regarded  as  a  real  party  in  interest,  and  that,  as  such,  he  may  sue  thereon  in  his  own  name; 
while,  on  the  other  hand,  the  contracting  party  (as  trustee  of  an  express  trust,  within  the 
statutory  definition)  may  likewise  maintain  an  action  on  the  same  contract.*'—/^  Bar> 
CLAY,  J.,  (p.  277). 

See  also  Sacramento  Lumber  Company  v.  IVag-ner  [1885],  67  Cal.  293,  295,  where  Bblchbr, 
C.  C,  delivering  the  opinion,  remarks :  *'  It  is  claimed  that  the  debt  was  the  obligation  of 
John  Wagner,  and  that  a  p:  omise  made  to  John  Wagner  or  Michael  Wagner  could  not  oper- 
ate as  a  promise  to  the  plaintiff,  or  to  Hartwell,  Hotchkiss  &  Stalker,  on  which  they  could 
sue,  for  the  reason  that  there  was  no  privity  between  the  parties. 

"The  same  point  was  made  and  maintained  in  McLaren  v.  If utchtnson^  18  Cal.  80.  The 
Court  said  :  '  In  this  case  the  defendant  purchased  of  one  Beach  a  tract  of  land,  and  as,  a 
part  of  the  consideration  agreed  to  pay  certain  debts  specified  in  the  complaint.  Neither  the 
plaintiff  nor  any  of  the  persons  to  whom  the  debts  were  owing  were  parties  to  the  agree- 
ment, and  it  does  not  appear  that  they  ever  assented  to  or  attempted  in  any  manner  to  con- 
nect themselves  with  the  transaction  prior  to  the  commencement  of  the  suit.  The  plaintiff 
is  the  present  holder  of  these  debts,  and  the  question  is  whether  he  can  maintain  an  action 
against  the  defendant  for  their  recovery.  It  is  clear,  we  think,  that  he  cannot.  There  is  no 
privity  between  the  parties  and  the  legal  position  of  the  plaintiff  is  that  of  a  stranger  to  the 
agreement.' 

"The  same  point  was  again  made  in  Lewis  v.  Coznllaudy  21  Cal.  189,  and  speaking  of 
McLaren  v.  Hutchinsony  the  Court  said  :  '  In  that  case  the  suit  was  upon  an  agreement  made 
by  the  defendant  with  a  third  person  to  pay  a  debt  owing  by  the  latter  to  the  plaintiff,  and 
we  held,  that  as  the  plaintiff  was  not  a  party  to  the  agreement,  the  action  conld  not  be 
maintained.  Th::  decision  was  placed  upon  the  ground  that  there  was  no  privity;  but  since 
the  case  was  decided,  the  matter  has  frequently  been  called  to  our  attention,  and  we  are  by 
no  means  satisfied  with  the  rule  laid  down.  The  agreement  was  founded  upon  a  sufficient 
consideration,  and  the  modem  doctrine  in  such  cases  seems  to  be  in  favor  of  the  mainte- 
nance of  the  action.* 

"  We  are  satisfied  that  an  action  like  that  described  in  McLaren  v.  Hutchinson  may  be 
maintained,  and  that  the  court  did  not  err  in  this  case  in  rendering  judgment  in  favor  of 
the  plaintiff.  {Barker  v.  Bucklin^  2  Denio,  45;  Delaware  and  Hudson  Canal  Co.  v.  IVestchester 
Co.  Bank,  4  Denio,  97;  Lawrence  v.  Fox,  20  N.  Y.  268;  T^rk  v.  Ridge,  41  N.  Y.  206;  Barker  v. 
BradUy,  42  N.  Y.  316;  Arnold  v.  Lyman,  17  Mass.  400 ;  9  Am.  Dec  154)*'* 

Tothe  sameeffect  are  ^a/0n«z/.  Cr^jc^n/ OVy  Af(7/a»^  Transportation  Company  (1888), 
77  Cal.  38,  44;  Chung  Kee  v.  Davidson  (1894),  102  Cal.  188^  197.— Ed, 
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BURR  V.  BEERS. 
Court  op  Appeai^  of  New  York,  December,  i86i. 

[24  N.  v.  178.] 

Appeal  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  the  amount  of  two  mortgages 
executed,  with  his  bonds,  by  E.  F.  BuUard  to  John  Cramer,  committee 
of  the  estate  of  Charles  Burr  (the  plaintifPs  intestate),  for  $1,000  and 
$2,000  respectively.  After  giving  the  mortgages,  which  covered  several 
parcels  of  lands,  Bullaitl  conveyed  both  parcels  to  the  defendants  by  a 
deed  containing  a  recital  and  covenant  in  the  following  words : 

"Subject  to  two  mortgages  held  by  John  Cramer,  committee  of  the  estate  of 
Charles  Burr,  bearing  date,  &c.  (describing  the  mortgages),  which  mortgages 
are  deemed  and  taken  as  a  part  of  the  consideration  of  this  conveyance,  and 
which  the  party  of  the  second  part  hereby  assumes  to  pay." 

Charles  Burr  was  restored  to  the  possession  and  control  ot  his  estate 
by  an  order  of  the  Supreme  Court ;  and  he  prosecuted  this  suit  to  judg- 
ment, but  died  pending  this  appeal.  *  The  action  was  continued  in  the 
name  of  the  plaintiff  as  his  administratrix. 

The  plaintiff  on  the  trial  proved  the  actual  delivery  of  the  deed  by 
Bullard,  to  the  defendant.  The  defendant  objected  that  there  was  no 
privity  of  contract  between  him  and  the  plaintiff;  but  the  justice  (before 
whom  the  case  was  tried  without  a  jury)  held  otherwise.  Judgment 
was  given  for  the  plaintiff  for  the  amount  of  the  mortgages,  which  was 
affirmed  at  a  general  term,  and  the  defendant  appealed  to  this  court. 

/.  D.  Beers,  for  the  appellant. 

E.  F.  Bullard,  for  the  respondent. 

Denio,  J. — If  the  plaintiff  had  sought  to  foreclose  the  mortgages  in 
question,  and  to  charge  the  defendant  with  the  deficiency  which  might 
remain  after  applying  the  proceeds  of  the  sale,  and  had  made  both  the 
mortgagor  and  the  present  defendant  parties,  the  authorities  would  be 
abundant  to  sustain  the  action  in  both  aspects.'  But  I  do  not  under- 
stand that  the  right  to  a  personal  judgment  for  the  deficiency  is  based 
upon  the  notion  of  a  direct  contract  between  the  grantee  of  the  equity 
of  redemption,  and  the  holder  of  the  mortgage.  The  cases  proceed  upon 
the  principle  that  the  undertaking  of  the  grantee  to  pay  off  the  incum- 
brance is  a  collateral  security  acquired  by  the  mortgagor,  which  inures 
by  an  equitable  subrogation  to  the  benefit  of  the  mortgagee.  Then  the 
statute  relating  to  foreclosures  provides  that  if  the  mortgage  debt  be 

1  Citing,  Curtis  v.  Tyler,  9  Paige,  432;  Halsey  v.  Reed,  id.,  446;  March  v.  Pike,  10  id.,  595, 
Blyer  v.  Monholland,  aSandf.  Ch.  R.,  478;  King  v.  Whitely,  10  Paige,  465;  Trotter  v.  Hughes, 
2  Keru.,  74;  Vail  v.  Foster,  4  Comst.,  312;  Belmont  v.  Coman,  n  N.  Y.,  438. 
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secured  by  the  obligation  or  other  evidence  of  debt  executed  by  any 
other  person  besides  the  mortgagor,  such  person  may  be  made  a  defend- 
ant, and  may  be  decreed  to  pay  the  deficiency.  2  ^.  ^S".,  p.  191,  g  154. 
Chancellor  Wai^worth  puts  the  right  to  a  personal  judgment  in  such  a 
case,  upon  the  equity  of  this  statute,^  and  Vice-Chancellor  Sandford 
expressly  says,  that  the  obligation  is  not  enforced  as  being  made  by 
the  grantee  of  the  equity  of  redemption  under  such  a  deed,  to  the 
mortgagee,  but  as  a  promise  by  the  former  to  the  mortgagor,  to  pay 
him  the  amount  of  the  mortgage ;  by  paying  it  to  the  mortgagee  in 
pajrment  of  his  debt,  which  promise  the  mortgagee  is  equitably  enti- 
tled to  lay  hold  of  and  enforce  under  the  equity  of  the  statute  referred  to.* 

It  is  obvious,  that  the  judgment  of  the  Supreme  Court  in  the  present 
case  can  not  be  sustained  upon  the  doctrine  referred  to.  The  plaintift 
does  not  ask  to  foreclose  the  mortgage  and  does  not  make  the  principal 
debtor  BuUard,  a  party.  If  the  judgment  can  be  supported  at  all,  it 
must  be  upon  the  broad  principle  that  if  one  person  make  a  promise  to 
another,  for  the  benefit  of  a  third  person,  that  third  person  may  main- 
tain an  action  on  the  promise. 

Upon  that  question  there  has  been  a  good  deal  of  conflict  of  judicial 
opinion.  As  long  ago  as  181 7,  Chancellor  Kent  laid  it  down  as  a  point 
decided,  and  referred  to  not  less  than  eight  English  and  American 
cases,  as  sustaining  the  principle.?  And  since  then  it  has  been  fre- 
quently affirmed  by  judges,  after  an  attentive  examination  of  cases,  as 
in  Barker  v.  Buckling  2  Denio,  45,  and  in  cases  therein  referred  to. 
These  cases,  and  also  those  referred  to  by  Chancellor  Kent,  are  doubt- 
less subject  to  some  of  the  criticisms  which  have  since  been  applied  to 
them.  Some  of  the  opinions  were  pure  obiter  dicta,  and  in  others,  the 
cases  though  presenting  the  point  were  decided  upon  other  grounds. 
It  can  not  however  be  denied,  that  the  doctrine  had  been  so  often 
asserted,  that  it  had  become  the  prevailing  opinion  of  the  pro- 
fession, that  an  action  would  lie  in  such  a  case  in  the  name  of 
the  creditor,  for  whose  benefit  the  promise  was  made.  Finally  the 
question  came  squarely  before  the  court  in  Lawrence  v.  Fox,  20  N.  Y., 
268,  and  we  held,  with  hesitation  on  the  part  of  a  portion  of  the  judges 
who  concurred,  while  others  dissented,  that  the  action  would  lie.  We 
must  therefore  regard  the  point  as  definitely  settled,  so  far  as  the  courts 
of  this  State  are  concerned. 

The  judgment  appealed  from  being  in  accordance  with  the  law  as 
adjudged  in  that  case,  must  be  affirmed. 

LoTT,  J.,  also  delivered  an  opinion  for  affirmance,  and  all  the  judges 
concurred.  Judgment  affirmed,^ 

1  Curtis  V.  Tyler  (1842),  9  Paigre,  432,  435. 

2Blyer  v.  Munholland  (1845),  2  Sandf.  Ch.  478,  480. 

8  Citingy  Cumberland  v.  Codringtoxi,  3  J.  C.  R.  255. 

4  See  Thompson  v.  Bertram  (1863),  14  Iowa,  476.  Helms  v.  Kearns  (1872),  40  Ind.  124. 
Anthony  V.  Herman  (1875),  14  Kan.  494.  Bo7ven  v.  Beck  (1883),  94  N.  Y.  86.  JVarrenv. 
lyilder  (i8Sg)^  114  N.  Y.  209.     Williams  v .  Na/tzger  {i9^) ^   lOsCal.  438.     Green  v.  Morrison 
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RICE  V.  SAVERY. 
Supreme  Court  of  Iowa,  June  Term,  1867. 

[22  Iowa,  470.] 

The  plaintiff  appeals  from  an  order  of  this  District  Court,  sustaining 
a  demurrer  to  his  petition. 

The  petition  and  accompanying  exhibits  show  the  following  facts: 
On  the  9th  day  of  May,  1856,  certain  citizens  of  Fort  Des  Moines, 
now  the  City  of  Des  Moipes,  signed  a  written  instrument,  as  follows : 

"Whereas,  we  deem  it  desirable  that  a  spacious  hotel  shall  be  erected  and  kept 
in  the  town  of  Fort  Des  Moines,  and  whereas  it  is  suggested  that  such  a  hotel 
will  be  so  erected  and  kept,  provided  a  loan  of  money  is  made  for  that  purpose 
at  ten  per  cent  interest  per  annum  : — 

"Now  we  do  severally  agree  with  each  other  that  we  will  become  subscribers  to 
such  loan,  to  the  amount  of  the  several  sums  set  against  our  respective  names, 

(i879)«  5  Colo.  iS.  [P.  sues  D.  upon  his  promissory  note.  D.  admits  the  making  of  the  note 
and  that  it  is  due,  but  sets  up  that  one  S.,  being  indebted  to  D.,  had  mortgaged  certain  lands 
to  him,  and  afterwards,  before  maturity  of  the  mortgage,  had  conveyed  this  land  to  P.,  upon 
his  promise  to  S.  to  pay  the  latter's  debt  to  D.  under  the  mortgage.] 

Comj^re  Josselyn  v.  Edwards  (1877),  57  Ind.  212 :  "  A  tract  of  real  estate  which  was  encum- 
bered by  a  mortgage  executed  by  the  owner  to  another,  to  secure  the  payment  of  a  promis- 
sory note  for  a  certain  sum,  waiving  valuation  laws  and  stipulating  for  attorney  fees,  was 
conveyed  by  the  owner  to  a  third  person  by  a  c!eed,  which,  particularly  describing  such 
encumbrance,  provided  that  the  grantee,  as  part  of  the  consideration  for  such  conveyance, 
should  assume  and  pay  the  same  at  maturity,  "in  accordance  with  the  terms  thereof." 
Such  grantee  having  made  default  in  such  payment,  his  grantor  paid  off  the  same  and 
brought  an  action  against  the  grantee  to  recover  the  same.  Held,  that  the  plaintiff,  being 
himself  bound  for  such  debt  to  tlie  mortgagee,  by  pajdng  off  the  same,  became  subrogated 
to  the  rights  of  the  latter,  and  was  entitled  to  a  judgment  for  the  amount  of  sich  note, 
waiving  valuation  laws  and  including  attorney  fees,  and  to  have  foreclosure  of  such  mort- 
gage. Held,  also,  that,  as  between  the  defendant  and  the  plaintiff,  their  relations  became, 
by  such  contract  of  conveyance,  that  of  principal  and  surety  respectively  on  such  debt. 

See  also,  Thompson  Admx.  v.  Thompson  etal.  (1854),  4  O.  S.  333.  35°  '•  "It  seems  to  be  a 
well  settled  principle,  that  the  purchaser  of  an  encumbered  estate,  if  he  agree  to  take  it 
subject  to  the  incumbrance,  and  an  abatement  is  made  in  the  price  on  that  account,  is  bound 
to  indemnify  his  grantor  against  the  incumbrance,  whether  he  expressly  promises  to  do  so 
or  not— a  promise  to  that  effect  being  implied  from  the  nature  of  the  transaction."— /Vr 
Thxtsman,  C.  J. 

'  In  Dingeldein  v.  Third  Avenue  R.  R.  Co.  (1868),  37  N.  Y.  575,  577,  Hunt,  C.  J.,  remarks : 
*'  Two  principles  applicable  to  this  case,  must  now  be  deemed  as  settled  :  First,  that  in  a 
contract  between  A.  and  B.,  wherein  B.  assumes  and  undertakes,  upon  a  good  consideration 
from  A.,  to  pay  a  certain  sum  of  money  to  C,  the  latter  may  maintain  an  action  against  B. 
to  recover  the  money,  and  this,  although  the  arrangement  was  originally  made  without  his 
knowledge  or  assent.  This  principle  has  been  established  both  where  p<.  rsonal  property 
was  the  subje  t  of  the  contract,  and  where  real  estate  was  conveyed,  upon  which  there  was 
a  mortgage,  the  amount  of  which  the  grantee  promised  that  he  would  pay  to  the  mortgagee. 
(I,awrence  v.  Fox,  20  N.  Y.  268 ;  Burr  v.  Beers,  24  N.  Y.  178  ;  Hartley  v,  Harrison,  id.  171 ; 
Russell  V.  Pictor,  3  Seld.  171).  Secondly,  that  where  land  is  conve3red  simply  'subject  to  a 
mortgage,'  and  there  is  no  express  agreement  to  pay,  no  agreement  will  be  implied;  and 
no  action  involving  a  personal  liability  can  be  maintained  by  the  mortgagee  against  the 
buyer.     (Belmont  v.  Coman,  22  N.  Y.  438.) 

"The  plaintiff  bases  his  claim  upon  the  first  of  these  principles;  the  defendants  resist  it 
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and  that  we  will  pay  the  full  amount  of  the  same  over  to  our  attorney  herein- 
after named,  and  authorize  their  collection  by  process  of  law  ;  severally  binding 
ourselves  to  comply  with  the  conditions  herein  expressed.  And  we  do  hereby 
irrevocably  constitute  and  appoint  R.  W.  Sypher,  B.  F.  Allen  and  Lovell  White 
our  lawful  attorneys  in  fact,  with  power  to  appoint  successors  in  case  of  death 
or  resignation,  for  us  and  in  our  behalf  to  act  and  do  for  us  in  all  things  pertain- 
ing to  said  loan,  with  power  to  do  all  things  in  relation  thereto  that  we  might  do 
if  present,  and  especially  to  make  a  loan  for  the  purpose  aforesaid  to  the  full 
amount  of  the  aggregate  of  our  subscriptions,  to  any  person  they  may  deem 
suitable  on  the  terms  following,  viz  :  Said  loan  to  be  without  interest  until  the 
occupancy  of  some  part  of  said  hotel,  thence,  interest  at  ten  per  cent  per  annum, 
the  principal  to  be  repaid  in  five  equal  annual  payments,  the  first,  in  two  years 
from  said  occupation.  And  we  further  authorize  our  said  attorneys  to  take  such 
security  for  said  loan,  and  in  such  manner  as  they  may  deem  satisfactory,  and 
to  contract  for  the  building  of  a  hotel,  and  to  collect  our  subscriptions  at  such 
times  and  in  such  sums  as  may  be  required  for  the  speedy  completion  of  said 

hotel.  Signed, 

'•  White  &  Henry,     .     ,     .     .     $4,000. 

••Cook,  Sargent  &  Cook,    .     .       i.ooo. 

"Thompson  Bird,     ....       2,000." 

To  this  document  there  were  many  other  signatures,  on  the  same  day, 
the  subscriptions  thus  made  amounting  in  all  to  about  $40,000. 

On  the  same  day,  May  9,  1856,  the  said  Sypher,  Allen  and  White  en- 
tered into  a  written  contract  with  James  C.  Savery,  the  defendant,  in 
substance  as  follows : 

"This  contract,  made  between  R.  W.  Sypher,  B.  F.  Allen  and  Lovell  White, 
as  attorneys  for  Thomas  Bird  and  others  of  the  first  part,  and  James  C.  Savery 
of  the  second  part,  witnesseth, 

"That,  whereas  the  said  Bird  and  others  have  this  day  entered  into  an  agree- 
ment to  and  with  each  other,  to  make  a  loan  to  the  said  Savery,  to  secure  the 

upo-1  the  second.  If  the  article  of  transfer  of  October  8,  1853,  may  fairly  be  held  to  contain 
a  promise  to  pay  the  plaintiff's  debt,  he  may  recover  upon  it.  If  not,  he  must  fail  or  seek 
some  other  ground. 

"  In  the  case  of  Belmont  v.  Coman  {supra),  it  was  held  that  the  transaction  amounted 
simply  to  a  conveyance  of  the  equity  of  redemption  of  the  land.  The  deed  contained  full 
covenants,  and  the  recital  of  the  mortgages  wa.s  to  qualify  simply  the  grantor's  liability  on 
his  covenants.  The  conveyance  of  the  land,  with  its  liability  to  the  incumbrances  specified, 
was  the  evident  and  sole  intention  of  the  parties.  The  deed  containing  no  express  promise 
to  pay  the  liens,  it  was  held,  and  rightly,  that  none  should  be  implied. 

"  In  the  present  case  the  language  of  the  instrument  and  the  intent  of  the  parties  are 
different.  Here  was  no  encumbrance  on  the  property  conveyed.  The  contract  to  indemnify 
the  builder  of  the  sewer  was  merely  the  personal  obligation  of  the  partnership 
and  was  not  a  lien  upon  the  property  conveyed.  The  intent  to  qualify  a  liability  arising 
from  such  lien  upon  the  property  conveyed,  could  not,  therefore,  exist.  The  only  con- 
ceivable intent  with  which  this  sewer  contract  was  thus  referred  to,  was  to  furnish  the 
evidence  that  the  new  company  would  pay  to  Dingeldein  the  amount  which  the  partner- 
ship was  bound  to  pay,  under  the  resolu:ion  referred  to.  The  fact  that  in  Belmont  v.  Coman 
the  words  were  necessary  to  qualify  the  grantor's  liability,  and  that  here  there  was  no 
such  occasion,  g^ves  a  d  fferent  nile  for  the  construction  of  the  words  in  the  two  cases.** 
See  further,  Society  of  Friends  v.  Haines  (1890),  47  O.  S.  423,  holding  that  an  ag^reement  by 
a  vendee  of  land,  receiving  title  by  a  quit  claim  deed,  made  with  the  grantor,  as  part  of  the 
consideration  of  the  transfer,  to  assume  and  pay  the  grantor's  debt  received  by  mortgage 
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erection  of  a  building  for  a  hotel  on  Lots  ii  and  12,  Block  21,  Fort  Des  Moines, 
and  have  become  subscribers  for  various  sums  to  said  loan,  and  have  appointed 
said  Sypher,  Allen  and  White  their  attorneys,  to  act  for  them : 

Now,  therefore,  the  said  parties  of  the  first  part,  as  said  attorneys,  in  consid- 
eration of  the  covenants  of  said  Savery,  agree  as  follows  :  That  they  will  loan 
Savery  all  money  which  may  be  paid  to  them  on  said  subscription,  on  the  fol- 
lowing terms  [the  same  as  the  foregoing  instrument]  and  pay  it  to  him  as  it  may 
be  needed  to  pay  for  labor  or  material  in  said  building.  That  they  will  use  all 
means  in  their  power  to  enforce  collections  of  the  subscriptions.  In  considera- 
tion of  which  Savery  agrees: 

"That  he  will  build  a  hotel  on  said  lots  on  or   before  July,  1858.     That  he 

will  receive  as  a  loan  from  said  attorneys  all  money  subscribed  and  paid  to  them, 

and  faithfully  apply  to  the  erection  of  said   building,  which   shall  be  used  as  a 

hotel  while  the  loan  herein  mentioned  is  outstanding.     Said  White  is  to  be  the 

treasurer  of  said  board  of  attorneys,  to  whom  application  for  money  is  to  be 

made  by  the  said  Savery.  Signed, 

"R.  W.  Syphbr. 

*'B.  F.  Allen, 

' '  LovELL  White, 

"J.  C.  Savery." 

On  the  9th  day  of  May,  1856,  the  said  defendant  executed  and 
delivered  to  the  said  attorneys  the  following  note  or  instrument  for 
$60,000,  viz: 

"  $60,000.  One  day  after  date,  for  value  received,  I  promise  to  pay  to  the  order 
of  Reuben  W.  Sypher,  Benjiman  F.  Allen  and  Lovell  White,  sixty  thousand 
dollars.  The  conditions  of  this  note  are  as  follows,  to  wit :  Whereas  the  said 
Sypher,  Allen  and  White,  as  attorneys,  have  this  day  made  and  concluded 
certain  articles  of  agreement  with  the  undersigned,  James  C.  Savery,  by  which 
they  are  to  loan  him  money  to  secure  the  erection  and  furnishing  of  a  hotel  in 
Fort  Des  Moines:  Now,  therefore,  if  the  said  Savery,  his  heirs  or  assigns,  shall 
well  and  truly  repay  to  said  Sypher,  Allen,  and  White  all  money  by  them 
advanced  to  him  or  paid  to  his  order,  or  on  his  account,  for  which  they  hold  his 
check  or  receipt,  or  of  the  payment  of  which  they  may  have  other  proof,  in  five 
equal  annual  payments,  the  first  of  which  is  to  be  made  in  two  years  from  the 
occupation  of  the  building  said  Savery  is  to  erect,  with  interest  on  the  same 
from  and  after  said  occupation,  at  ten  per  cent  per  annum,  payable  annually, 
then  this  note  to  be  void,  otherwise  of  full  force  and  virtue.      J.  C.  Savery.  " 

On  the  same  9th  day  of  May,  the  said  Savery  and  wife  executed  to 
one  Bradshaw,  as  trustee,  a  deed  of  trust  on  said  lots  eleven  and  twelve, 
block  twenty -one,  to  secure  the  above  copied  instrument  for  $60,000. 

The  plaintifPs  assignors.  Green,  Weare  &  Rice,  at  defendant's  solici- 
tation, became  subscribers  to  said  loan  to  the  amount  of  $500,  which 

on  the  land  may  be  enforced  by  the  mortgBgee,  although  such  contract  is  not  embodied  in 
the  deed;  that  such  contract  is  not  necessarily  invalid  because  not  in  writing;  that  although 
executed  by  a  married  woman  in  1883,  it  may  be  enforced  ag^nst  her  by  the  mortgagee  if 
it  is  shown  that  she  has  separate  estate,  that  the  transaction  out  of  which  the  contract 
grew  had  reference  to  owners  for  the  benefit  of  their  separate  estate,  and  that  she  intended 
to  charge  this  estate  with  its  payment;  and  that  it  is  not  error,  in  such  a  case,  to  render  a 
personal  judgment  against  her.— JS'rf. 
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sum  they  paid  to  said  attorneys,  and  which  plaintiff  alleges  was 
paid  over  by  the  attorneys  to  the  defendant.  On  the  23d  day  of  April, 
1857,  the  said  Green,  Weare  &  Rice  received  from  the  directors  of 
said  loan  the  following  certificate  of  stock  : 

"$500  Certificate  of  Stock,  Savery  Hotel  Loan  No.  14. 

"  It  is  hereby  certified  that  Green,  Weare  &  Rice,  having  paid  the  full  amount 
of  their  subscription  to  the  Savery  Hotel  Loan,  are  the  owners  therein  of  five 
hundred  dollars,  being  the  amount  so  paid.  This  certificate  being  the  evidence 
thereof,  assignable  by  indorsement  and  delivery. 

"Witness  the  hands  of  the  directors  of  said  loan,  this  23d  day  of  April.  A.  D.. 
1857.  "R.  W.  Sypher. 

*'B.  F.  Allen. 
•'  LovELL  White. 
•  •  Directors  Savery  Hotel  Loan, 

On  the  back  of  this  certificate  is  the  following  assignment: 

"We  hereby  assign  to  B.  Rice  all  our  right,  title,  and  interest  in  the  within 
certificate,  for  value  received. 

"March  30,  i860.  Green,  Weare  &  Rice." 

The  present  action  is  brought  by  Rice,  alone,  against  Saver>',  to 
recover  the  $500  subscribed  by  Green,  Weare,  and  Rice. 

The  petition  is  at  law  and  seeks  no  lien.  It  makes  no  party  defend- 
ant but  Savery.  It  states  the  foregoing  facts,  sets  up  the  foregoing 
instruments  and  alleges  that 

"  the  object  the  said  parties  had  in  view  in  making  said  note  cover  the  sum  of 
$60,000,  was  not  only  to  cover  the  sums  there  subscribed,  but  also  all  future 
subscriptions  to  said  loan;  and  that  the  full  time  for  the  payment  of  said  loaus 
has  expired,  and  the  same  is  now  due.  with  interest  from  April  30,  1857." 

To  this  petition  defendant  demurred,  because  the  moneys  advanced 
to  said  Savery  were  payable  only  upon  the  order  of  the  attorneys, 
Sypher,  Allen,  and  White,  and  no  such  order  to  plaintiff  is  averred; 
because  said  Syper,  Allen,  and  White,  trustees,  and  the  other  subscribers 
to  the  loans,  are  not  made  parties ;  because  this  court  has  no  jurisdic- 
tion over  trusts  ;  because  no  privity  of  contract  between  plaintiff  and 
defendant  is  shown;  because  it  is  not  averred  that  defendant  ever 
promised  to  pay  Green,  Weare  &  Rice  anything.  This  demurrer  was 
sustained.     Plaintiff  excepted  and  appeals. 

Byron  Rice,  pro  se. 

Witkrow  df  Wright  and  C.  C.  Nourse,  for  the  appellee.^ 

Dillon,  J. — ^The  grounds  of  demurrer,  urged  in  argument,  are  resolv- 
able into  two :  First,  it  is  insisted  that  there  is  no  privity  of  contract 
between  the  plaintiff  and  the  defendant,  and  hence  the  action  is  not 
maintainable  in  the  plaintifTs  name.     Second,  it  is  claimed  that  there 

1  The  arguments  are  omitted. 
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is  a  defect  of  parties  plaintiff,  inasmuch  as  the  trustees  (Sypher,  Allen 
and  White),  if  not  the  other  subscribers  to  the  loan,  are  necessary  par- 
ties. These  objections,  kindred  in  their  nature,  will  be  considered  to- 
gether. 

The  Revision  has  made  great  changes  in  relation  to  parties  to  actions. 
Chap.  117. 

It  is  no  longer  absolutely  necessary  (g§  2757  and  2758)  that  the  party 
to  whom  a  promise  is  made  shall  be  the  plaintiff  on  the  record,  in  an 
action  to  enforce  it.  That  is  to  say,  if  the  promise  is  made  for  the  bene- 
fit of  another  who  is  the  real  party  in  interest,  the  latter  may  sue, 
though  the  contract  or  promise  be  made  to  an  agent  or  trustee ;  or  in 
the  case  last  supposed,  the  agent,  or  trustee,  or  person  in  whose  name 
a  contract  is  made  for  the  benefit  of  another,  may  sue  without  joining 
the  party  for  whose  benefit  the  suit  is  prosecuted.  This  is  well  settled 
by  the  previous  adjudications  of  this  court.* 

Applying  the  settled  construction  of  these  sections  (§§  2757,  2758,)  to 
the  present  case,  we  admit,  that  since  by  the  note,  so  called  (we  refer  to 
the  instrument  for  $60,000),  the  defendant  promised  to  pay  the  trustees, 
they  might  have  sued  him  upon.it  in  their  own  names  without  joining 
the  subscribers. 

We  say  the  trustees  might  have  sued.  But  musi  the  suit  be  brought 
by  them  ? 

It  is  argued  that  the  trustees  are  necessary  parties,  because  they  are 
entitled  to  commissions  ;  therefore,  it  is  claimed,  it  would  be  unjust  to 
hold  that  the  beneficiaries  may  sue,  and  thus  deprive  the  trustees  of 
their  compensation.  There  is  nothing  in  this  objection,  at  least  when 
coming  from  the  defendant.  The  trustees  have  stipulated  for  no  com- 
missions. If  entitled  to  any,  this  is  a  matter  between  them  and  the 
subscribers,  a  matter  with  which  the  defendant  has  no  concern. 

In  favor  of  the  defendant's  view,  that  the  trustees  must  bring  the 
suit,  there  is  really  but  one  argument  which  has  any  force,  and  that  is, 
that  such  an  action  will  protect  him  from  a  multitude  of  suits.  This 
objection  travels  outside  the  record.  The  demurrer  speaks.  It  is  not 
alleged  in  the  petition,  and  hence  we  do  not  know,  that  there  are  any 
unpaid  subscribers  to  the  loan  except  the  plaintiff. 

Upon  the  theory  propounded  by  defendant's  counsel,  it  would  scarcely 
be  denied  by  them,  that  all  the  unpaid  subscribers  might  join  in  an 
action  on  the  instrument  for  $60,000.     At  all  events  such  a  proposition 
could  not  be  successfully  denied.     They  would  be  the  real  parties  in  ^ 
interest,  and  hence,  under  the  expositions  of  sections  2757  and  2758, ' 
could  sue  without  joining  the  trustees. 

If  this  is  true,  then  the  plaintiflf,  if  he  is  the  only  unpaid  subscriber, 
may  alone  sue  upon  it,  and  we  repeat  that,  so  far  as  the  petition  shows, 
the  plaintiff  is  the  only  unpaid  subscriber.     Indeed,  it  is  not  expressly 

1  Citing,  Conyngham  v.  Smith  x6  Iowa,  471;  Cottle  v.  Cole,  20  Iowa,  482;  Taylor  v.  Adair, 
32  Iowa,  279. 
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averred  in  the  petition  that  any  of  the  other  subscribers  ever  paid  their 
subscriptions.  And  the  same  observations  apply  to  an  action,  not 
upon  the  instruments,  but  to  recover  the  amount  loaned;  and  on  this 
point  the  present  appeal  only  requires  us  to  hold  that  if  the  plaintiff  is 
the  only  subscriber  who  is  unpaid,  as  for  aught  discloses  he  is,  he  may 
sue  alone,  and  need  not  join  with  him  the  trustees,  in  an  action  to 
recover  the  amount  by  him  loaned  to  the  defendant. 

On  the  supposition  that  it  shall  appear  that  there  are  other  unpaid 
subscribers,  the  court  are  not  exactly  agreed  in  relation  to  the  right  of 
the  plaintiff  to  sue  in  his  own  name  alone.  A  portion  of  the  court  is 
inclined  to  regard  the  transaction  as  a  several  loan  by  the  subscribers, 
each  on  his  own  account ;  and  that,  as  there  was  no  unity  or  comming- 
ling of  interests  among  the  subscribers,  who  were  neither  co-partners 
nor  jointly  interested,  each  may  sue  in  his  own  name  and  by  himself. 
Another  portion  of  the  court  is,  however,  inclined  to  the  view  that  the 
only  promise  by  the  defendant  is  contained  in  the  note  or  instrument 
for  $60,000 ;  that  this  promise  is  single  and  entire,  and  hence  the  de- 
fendant can  not  be  compelled  to  defend  more  than  one  action  brought 
by  the  trustees,  or  by  all  of  the  unpaid  subscribers. 

As  the  cause  must  go  back  for  further  proceedings,  it  has  been 
deemed  advisable  to  suggest  to  the  parties  that  we  are  all  agreed  that, 
if  there  are  other  unpaid  subscribers,  the  trustees,  as  their  representa- 
tives, are  proper  parties  to  the  suit,  either  as  plaintiffs  or  defendants. 
The  plaintiff  may  amend  and  make  them  parties,  changing  his  pro- 
ceeding, if  he  so  chooses,  in  equity.  If  it  turns  out  that  the  contro- 
versy can  not  be  determined  without  the  presence  of  the  trustees,  the 
court  must  order  them  to  be  brought  in.     Rev.  g  2765. 

So  it  is  in  the  defendant's  power,  to  file  a  cross  petition  against  the 
plaintiff  and  make  the  trustees  parties,  if  he  has  a  cause  of  action  affect- 
ing the  subject  matter  of  the  present  suit,  g  2892.  And  similarly,  if 
he  has  a  set-off  or  counter-claim.*  So  that  if  there  are  numerou,  claim- 
ants against  the  defendant,  and  he  wishes  to  settle  the  whole  contro- 
versy in  one  suit,  he  has  it  in  his  power  to  accomplish  this  result. 

He  may  allege  against  the  trustees  ( if  made  parties  by  the  plaintiff, 
or  if  the  defendant  makes  them  parties )  any  matter  of  defence  he  may 
have  against  the  instrument,  and  ask  its  cancellation.  They  or  the 
plaintiff  may  contest  this  claim,  and  thus  the  matters  in  controversy 
will,  or  at  least  may,  be  brought  to  an  end.  The  judgment  of  the 
District  Court  sustaining  the  demurrer  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this  opinion. 

Reversed, 

1  Rev.  II  2886,  2888,  3889. 
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COSTER  V.  THE  MAYOR  OF  ALBANY. 
Court  of  Appeals  of  New  York,  January  24,  1871. 

[43  N,  y.  399.] 

Appeal  from  a  judgment  of  the  General  .Term  afl5rming  a  judgment 
entered  on  a  verdict  in  favor  of  the  plaintiffs. 

The  complaint  alleges  that  the  plaintiffs  were  the  owners  of  Lot  No. 
122,  on  the  Albany  pier;  that,  by  virtue  of  an  act  of  the  New  York 
Legislature,  entitled  ' '  An  act  to  improve  the  Albany  basin,  in  the  city 
of  Albany,  and  to  provide  the  means  therefor,'*  passed  April  11,  1866, 
the  public  authorities,  authorized  by  said  act,  proceeded  to  make 
changes  in  the  Albany  basin  lying  between  said  lot  and  Quay  street, 
in  said  city,  and  cut  away  and  removed  that  portion  of  the  Albany  pier 
l3ang  adjoining  to  and  at  the  south  of  said  lot,  and  in  so  doing  under- 
mined the  foundation  of  the  building  standing  on  said  lot,  which  obliged 
the  plaintiffs  to  expend,  in  making  necessary  repairs  thereto,  the  sum 
of  $364.24.  It  also  alleges  that,  under  said  act,  a  bridge  at  the  south 
end  of  said  pier  was  removed,  cutting  off  communication  between  the 
south  end  of  the  pier  and  the  city,  except  by  the  State  street  bridge, 
which  was  at  a  much  greater  distance  from  said  lot ;  and  that,  by  reason 
of  the  removal  of  such  bridge,  the  plaintiffs  were  damaged  to  the  extent 
of  $3,000;  that,  by  an  obligation  entered  into  by  the  defendants  under 
said  act,  they  had  assumed  to  pay  all  damages  caused  to  property  by 
the  making  of  the  improvements  under  said  act.  The  obligation,  after 
reciting' the  statute,  contained  an  agreement  by  the  defendants  with 
the  State  to 

"assume  the  payment,  and  that  they  will  pay.  for  any  injuries  to  any  of  the 
bridges  crossing  said  basin  (except  the  Hudson  river  railroad  bridge)  that  shall 
hereafter  occur  or  arise  in  consequence  of  the  improvement  made  in  the  basin, 
as  provided  in  said  act,  and  also  will  pay  all  damages  caused  to  property  by  the 
making  of  such  Improvement,  if  any  such  shall  arise  or  accrue,  and  hereby 
assume  all  liability  therefor, "  etc. 

The  answer  denies  that  the  defendants  are  in  any  way  liable  to  the 
plaintiffs  for  the  damages  alleged  in  the  complaint. 

The  case  came  on  to  be  tried  at  the  Albany  circuit,  January,  1868, 
before  Mr.  Justice  Peckham  and  a  jury,  when  the  jury  found  for  the 
plaintiffs  $400.20  for  the  first  class  of  damages,  and  $800  for  the  second. 

From  the  judgment  entered  thereon  the  defendants  appealed  to  the 
General  Term,  where  the  judgment  was  afl&rmed  ;  and  from  such  judg- 
ment of  affirmance,  this  appeal  was  taken  to  this  court. 

A^.  C,  Moak  and  William  H.  Greene,  for  the  appellant. 

A.  /.  Parker,  for  the  respondent.^ 

1  The  arguments  are  omitted. 
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FoiXtER,  J. — In  this  court,  the  appellants  make  four  points :  ist. 
That  the  respondents  were  not  entitled  to  damages,  by  reason  of  the 
removal  of  the  Hamilton  street  bridge.  2nd.  Nor  for  the  taking  of 
land  near  their 's,  by  which  their 's  were  rendered  less  convenient  for 
docking  and  unloading,  and  thereby  less  valuable.  3rd.  Nor  for 
injuries  alleged  to  have  been  sustained  by  digging  too  close  to  their 
lands,  and  undermining  their  foundations.  4th.  That  there  is  no 
privity  between  the  respondents  and  the  appellants,  by  which  the  last 
are  liable  in  an  action  to  the  first.     .     .     .^ 

The  next  question  is,  to  whom  is  the  city  of  Albany  liable  ?  The 
sixth  section  of  the  act  provides  that  the  State  shall  not  be  liable  for 
any  damage  to  property,  caused  by  the  making  of  the  improvement ; 
but  that  if  any  claim  shall  arise,  the  same  shall  be  paid  by  the  city  of 
Albany,  which  shall  give  its  assent  to  assuming  such  liability  and  indem- 
nifying the  State  against  the  same.  So  far  as  this  action  is  concerned, 
the  question  above  put  is  mainly  affected  by  the  provisions  of  this  sixth 
section.  The  city  did  give  its  assent,  and  did  covenant  to  assume  the 
payment,  and  that  it  would  pay  all  damages  caused  to  property  by  the 
making  of  the  improvement.  It  did  thereby  assume  all  liability,  and 
did  agree  to  save  harmless  and  indemnify  the  State  against  any  claim 
or  claims  arising  to  the  property. 

It  is  to  be  observed,  that  the  instrument  executed  by  the  city  to  the 
State  is  not  a  bond.  The  city  is  not  bound  in  a  penalty,  from  which  it 
may  be  discharged  on  the  performance  of  a  condition.  So  that  the 
case  of  Turk  v.  Ridge y  41  N.  Y.,  206,  is  not  applicable.  The  instrument 
is  not  an  agreement  of  the  city,  under  its  corporate  seal,  with  the 
State,  for  the  protection  and  indemnity  of  the  State,  and  the  payment 
of  all  damages  caused  to  the  property,  and  by  it  the  city  doth  in  terms 
assume  all  liability  therefor.  In  consideration  that  the  State  would 
do  this  work,  and  in  view  of  the  certain  result,  that  damage  must  be 
done  to  property  in  the  doing  of  it,  the  city  makes  to  the  State  this 
promise,  that  it  will  pay  that  damage.  Here  is  the  promise,  the  consid- 
eration, and  the  promisee,  definitel}-  brought  out.  The  ultimate  benefi- 
ciary is  uncertain.  It  is  settled  in  this  State,  that  an  agreement  made 
on  a  valid  consideration,  by  one  with  another,  to  pay  money  to  a  third, 
can  be  enforced  by  the  third  in  his  own  name.  Lawrence  v.  Fox,  20 
N.  Y.,  268;  Sccorv,  Lord,  3  Keys,  525.  And  though  a  distinction  has 
sometimes  been  made  in  favor  of  a  simple  contract,  Hall  v,  Marston, 
17  Mass.,  575;  Z>.  & H.  Canal  Co.  v.  IV.  Co.  Bank,  4  Den.,  97;  it  is 
now  held  that  when  the  agreement  is  in  writing  and  under  seal,  the 
vSame  rule  prevails.  Van  Schaick  v.  Third  Av.  R.  R.,  38  N.  Y.  346; 
Ricard  v.  Sanderson,  41  N.  Y.,  179.  Nor  need  the  third  party  be  privy 
to  the  consideration.' 

1  Only  so  much  of  the  opinion  is  given  as  relates  to  the  fourth  t^oint. 
2Secor  V.  lyOrd.  3  Keys,  525. 
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In  that  class  of  casea  which  hold  that  a  grantee  of  mortgaged  prem- 
ises who  takes  them  subject  to  the  lien  of  the  mortgage,  which,  by- 
words in  the  deed  of  conveyance  to  him,  he  assumes  to  pay,  is  personally 
liable  to  the  holder  of  the  mortgage  for  the  amount  of  the  mortgage 
debt,  no  question  seems  to  be  made,  but  that  the  action  may  be  main- 
tained in  the  holder's  name,  thougli  the  agreement  be  not  made  imme- 
diately for  the  benefit  of  the  plaintiff,  nor  he  be  named  in  the  deed. 
Thus  in  Burr  v.  Beers,  24  N.  Y.  178,  the  clause  in  the  deed  described 
the  mortgages  as  held  by  John  Cramer,  which  mortgages  the  grantee 
thereby  assumed  to  pay.  And  the  case  last  cited  was  not  an  action  in 
equity,  for  the  foreclosure  of  the  mortgage,  in  which  the  mortgagor  and 
his  grantee  were  both  parties.  (Seepage  179.)  It  was  an  action  to 
recover  a  personal  judgment  against  the  grantee.  The  question  was 
distinctly  raised,  that  there  was  no  privity  of  contract  between  the 
plaintiff  and  the  defendant.  And  the  decision  against  the  defendant 
was  put,  in  the  language  of  Denio,  J.,  •*  upon  the  broad  principle,  that 
if  one  person  make  a  promise  to  another  for  the  benefit  of  a  third  person, 
that  third  person  may  maintain  an  action  on  the  promise.''  In  this 
case  the  city  agreed  to  pay  all  damages  caused  to  property,  and  assumed 
all  liabilities  therefor.  This  was  a  promise  made  to  the  State,  for  the 
benefit  of  any  third  person,  to  whose  property  damage  was  caused. 
Nor  is  it  an  anomaly,  that  the  liability  which  the  city  assumes,  is  not 
in  existence  at  the  date  of  its  obligation,  nor  that  the  person  who  is  to 
be  benefited  by  it  is  not  then  known.  So  it  is  with  the  official  bonds 
of  sheriffs  and  other  public  officers.  And  see,  People  v.  Holmes,  5  Wend. 
191.  In  Button  v.  Poole,  3  Bos.  &  Pull.  149,  note  a.,  and  in  Schemer- 
horn  V.  Vanderheydeyi,  i  Johns.  139,  the  promisee  was,  at  the  time  of 
making  the  promise,  under  no  legal  liability  to  the  person  for  whose 
benefit  the  promise  was  made. 

Our  conclusion  is  that  the  city  became  liable  to  the  plaintiffs  in  this 
action,  and  that  they  may  maintain  their  action  against  it  upon  the 
facts  as  they  appear. 

Judgment  affirmed  to  the  extent  of  $400,20  damages,  and  reversed  as  to 
residue  of  recovery,  without  costs  of  this  appeal  to  either  party. 


EFFECT  IP  THE  CONTRACT  IS  UNDER  SEAL. 

**  It  seems  to  be  well  established  that  a  party  for  whose  use  a  contract  or  a  stipulation  in 
a  contract  is  made,  may  maintain  a  suit  in  his  own  name  on  such  stipulation.  {Bank  of 
Missouri  v.  Benoist  and  Hackney,  lo  Mo.  519  ;  Robbins  v.  Ayres,  10  Mo.  538 ;  Myere  v.  Lowell, 
44  Mo.  328;  Hanagan  v.  Hutchinson,  47  Mo.  237.)  The  old  authorities  maintain  that  this 
can  only  be  done  on  contracts  not  under  seal.  This  distinction  was  noticed  by  Judge  Scott 
in  Robbins  v.  Ayres,  10  Mo.  538.  But  that  was  a  suit  on  a  simple  cont:  act,  and  the  question 
was  not  properly  before  the  court  and  what  he  said  must  be  looked  upon  as  obiter  dicta.  By 
recent  decisions  in  New  York,  it  is  laid  down  that  no  such  distinction  exists.  (  Van  Shaick 
V.  R.  R.,  38  N.  Y.  346 ;  Ricard  v.  Sanderson,  2  Hand,  179 ;  Coster  f.  The  Mayor  of  Albany,  43 
N.  Y.  399  ;  Lawrence  v.  Fox,  ao  N.  Y.  268. )  I  see  no  good  reason  for  keeping  up  this  sort  of 
distinction  Vetween  contracts  under  seal  and  not  under  .seal.  If  the  covenant  is  made  for 
the  benefit  of  a  third  perM>n,  why  is  he  not  a  party  to  it  so  as  to  maintain  an  action  in  his 
own  name?' '— /Vr  AnvMs.  J.,  in  Formers  v,  Gosnell  {iSjz),  51  Mo.  466,  469. 
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Accordy  nlso  :  McDowell  v.  Laev  (1874),  35  Wis,  171,  175  ;  Bassstt  v.  Hughes  (1879),  43  Wis. 
319,  321 ;  Emmitt  v.  Brophy  (1884),  42  O.  S.  82,  in  text,  supra. 

Contra:  Packard  v.  Brewster  {1S71),  59  Mo.  404.  Fairchild  v.  N.  E.  Association  (1879),  51 
Vt.  613.  Saunders  v.  Saunders  (1891).  154  Mass.  337,  338  :  "In  regard  to  contracts  under  seal 
the  law  has  always  been  that  only  those  who  were  parties  to  them  could  sue  upon  them.** 
—Per  Morton,  J.,  citing  Sanders  v.  Felley,  12  Pick.  ^^\  Johnson  v.  Foster^  12  Met.  167 ;  North- 
ampton V.  El-welly  4  Gray,  81 ;  Flynn  v.  North  American  Ins.  Co.,  115  Mass.  449 ;  Flynn  v.  Mas- 
sachusetts Benefit  Ass'n^  152  Mass.  288. 

The  same  doctrine  long  prevailed  in  Illinois.  See  Moore  v.  House  (1872),  64  IlL  162 . 
"  Where  a  contract  not  under  seal  is  entered  into  by  two  for  the  sole  benefit  of  a  third 
person,  it  appear  to  be  a  general  principle  that  the  latter  may  sue  thereon  in  his  own  name, 
although  the  agre.'ment  may  not  be  directly  to  or  with  him.  But  where  the  contract  i^ 
under  seal,  tlie  rule  seems  to  be  that  a  covenant  can  not  be  sued  upon  by  the  person  for 
whose  benefit  it  is  made  if  he  is  not  a  party  to  the  deed,  but  the  suit  must  be  brought  in  the 
name  of  the  person  with  whom  the  covenant  is  made.'* 

But  a  recent  Illinois  statute  permits  an  instrument  under  seal  to  be  sued  upon  in  any 
form  of  action  in  which  such  instrument  might  have  been  sued  upon  if  it  had  not  been  under 
seal;  and  in  consequence  of  this  statutory  change  the  Supreme  Court  of  Illinois  has 
departed  from  the  common  law  doctrine  on  the  point.  The  ratio  decidendi  here  is  suggest- 
ively presented  by  Maokudbr,  J.,  in  Webster  v.  Fleming  (1899),  178  111.  140,  147:  "While 
it  is  admitted  that  the  parties  for  whose  benefit  a  contract  is  made,  may  sue  thereon  in  their 
own  names,  although  the  agreement  may  not  be  to  or  with  them,  yet  it  is  claimed  that  this 
rule  only  applies  to  simple  crntracts,  and  not  to  contracts  under  seal.  The  contention  is, 
that  a  person  for  whose  benefit  a  covenant  in  a  deed  is  made,  can  not  sue  upon  such  a 
covenant,  unless  he  is  a  party  to  the  deed,  but  the  suit  must  be  brought  in  the  name  of  the 
person  with  whom  the  covenant  is  made.  It  was,  however,  expressly  held  in  Dean  v. 
Walker,  107  111.  540,  that  the  rule  is  equally  applicable  whether  the  contract  is  a  contract 
under  seal  or  a  simple  contract.  In  that  case  we  said  (p.  546) :  '  But  it  is  said  a  third  party 
can  not  bring  an  action  in  his  own  name  on  a  contract  under  seal  between  third  parties  ,* 
i^nd  in  support  of  this,  Moore  v.  House,  64  111.  162,  is  cited  and  relied  upon.  In  the  case 
cited  it  viras  held  that  a  covenant  can  not  be  sued  upon  by  the  person  for  whose  benefit  it  is 
ma(^e,  if  he  is  not  a  party  to  the  d^ed.  In  the  same  case  it  is  also  held  that,  where  a  con- 
tract not  under  seal  is  entered  into  by  two  for  the  benefit  of  a  third  person,  it  is  a  general 
principle  that  the  latter  may  sue  thereon  in  his  own  name,  although  the  agreement  may  not 
be  directly  to  or  with  him.  What  is  said  in  relation  to  au  action  on  a  sealed  instrument,  is 
merely  a  reiteration  of  the  common  law  rule  on  that  subject  when  the  case  was  decided, 
but,  since  that  case  was  decided,  the  rule  of  the  common  law  on  that  subject  has  been 
changed  by  section  19,  chapter  no  of  the  Revised  Statutes  of  1874,  page  776,  so  that  now  ii  is 
immaterial,  for  the  puriK>8e  of  bringing  the  suit,  whether  the  contract  is  under  seal  or  not 
Chitty,  in  his  work  on  Pleading  (vol.  i,  p.  4),  says :  "  If  the  instrument  be  not  under  seal,  it 
seems  to  be  a  general  principle  that  the  party  for  whose  sole  benefit  it  is  evidently  made, 
may  sue  thereon  in  his  own  name,  although  the  engagement  be  not  directly  to  or  with  him.** 
As  our  statute  has,  therefore,  abolished  the  distinction  between  contracts  under  seal  and 
those  not  under  seal  (except  penal  bonds),  so  far  as  bringing  an  action  on  such  contracts 
is  concerned,  the  law,  as  declared  by  Chitty,  applies  as  well  to  contracts  under  seal,  as  to 
those  not  under  seal.*    .... 

"At  common  law,  only  an  action  of  covenant  or  debt  could  be  brought  upon  a  sealed 
instrument.  The  rule  that,  when  one  person  covenants  with  another  to  pay  money  to  or 
perform  some  act  for  the  benefit  of  a  third  person  named  in  the  deed,  the  action  must  be 
brought  in  the  name  of  the  covenantee  in  the  deed  and  can  not  be  maintained  by  the  third 
person  in  his  own  name,  even  though  he  is  a  party  in  interest,  and  even  though  it  is 
expressly  stated  to  be  for  his  benefit,  has  its  origin  in  the  nature  of  the  action  of  the  coven- 
ant, inasmuch  as  only  a  party  to  the  instrument  under  seal  can  bring  an  action  of  covenant 
or  debt.'' 
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CLAFI.IN  V.  OSTROM. 
Commission  of  Appeals  of  New  York,  January,  1874. 

[54  N.    v.  581.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court, 
affirming  a  judgment  in  favor  of  the  plaintiffs  entered  upon  the  report 
of  a  referee. 

This  action  was  brought  to  recover  the  amount  of  a  debt  due  the 
plaintiffs  from  the  firm  of  S.  C.  Hanford  &  Co. 

The  facts  appear  sufl&ciently  in  the  opinion. 

Samuel  Hand,  for  the  appellant. 

Wm,  P,  Chambers y  for  the  respondent.^ 

Earl,  C. — Prior  to  the  13th  day  of  March,  1867,  Thomas  C.  Han- 
ford and  Charles  Ostrom  were  partners  under  the  firm  name  of  T.  C. 
Hanford  &  Co.,  and  they  owed  the  plaintiffs  upwards  of  $1,200. 

On  that  day  they  entered  into  a  written  agreement  for  a  dissolution 
of  the  firm.  Hanford  assigned  all  his  interest  in  the  firm  property  to 
his  partner,  Ostrom,  and  the  latter  agreed  to  pay  the  firm  debts  men- 
tioned in  the  agreement ;  and  among  those  mentioned  was  the  debt  of 
the  plaintiffs.  The  defendant,  at  the  same  time  and  upon  the  same 
paper,  executed  a  written  guaranty  to  the  said  Hanford,  that  Charles 
Ostrom  would  perform  all  the  conditions  and  covenants  which  were  to 
be  performed  by  him  under  the  agreement.  The  debt  due  the  plaintiffs 
not  having  been  paid,  they  commenced  this  action,  having  first  taken 
an  assignment  from  Hanford  of  all  his  interest  in  and  claim  under  the 
agreement  of  Charles  Ostrom,  and  the  guaranty  therein  of  the  defend- 
ant. The  referee  sustained  plaintiffs*  right  to  recover  upon  the  assign- 
ment to  them  by  Hanford,  as  well  as  directly  upon  the  guaranty  by  the 
defendant  of  the  performance  by  Charles  Ostrom  of  his  promise  to  pay 
plaintiffs*  debt ;  and  if  the  recovery  can  be  sustained  upon  either  ground, 
I  am  of  the  opinion  that  it  can  be  upon  both. 

In  consideration  of  the  transfer  of  the  firm  property  to  Charles  Ostrom 
he  ag^reed  to  pay  the  firm  debt  to  the  plaintiffs;  and  this  agreement, 
made  for  their  benefit,  the  plaintiffs  could  adopt  and  enforce  in  their 
own  names,  within  the  principles  laid  down  in  the  following  cases: 
Lawrence  v.  Fox,  20  N.  Y.,  268;  Burr  v.  Beers,  24  N.  Y.,  178;  Thorp  v. 
Keokuk  Coal  Co.,  48  N.  Y.,  253.  Within  the  same  principles,  the 
plaintiffs  could  bring  suit  directly  against  the  defendant,  who  has 
guaranteed  that  Charles  Ostrom  should  pay  plaintiffs*  debt.  This 
guaranty  must  go  with  the  principal  obligation,  and  be  enforceable  by 
the  same  persons  who  could  enforce  that.  So,  too,  Charles  Ostrom, 
having  failed  to  pay  the  plaintiffs'   debt,  committed  a  breach  of  his 

1  The  arguments  are  omitted. 
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covenant  with  Hanford,  which  gave  the  latter  a  cause  of  action  against 
him  and  also  against  the  defendant,  his  surety,  and  this  cause  of  action 
he  assigned  to  the  plaintiffs.  Hence,  in  either  or  both  aspects,  the 
plaintiffs'  right  to  recover  was,  upon  facts  thus  far  stated,  quite  clear; 
and  it  only  remains  to  be  inquired  whether  certain  other  facts  which 
appeared  upon  the  trial  ought  to  have  defeated  the  recovery. 

On  the  26th  of  February,  1867,  the  plaintiffs  recovered  judgment 
upon  their  debts  against  T.  C.  Hanford  &  Co. ,  and  the  following  day  a 
•levy  was  made  upon  sufficient  property  of  the  firm  to  pay  the  judg- 
ment. After  this,  negotiations  for  the  dissolution  of  the  firm  were 
commenced,  which  resulted  in  the  written  agreement  and  guaranty, 
which  were  executed  March  13th.  Pending  these  negotiations,  and  on 
the  9th  day  of  March,  Charles  Ostrom  paid  plaintiffs  a  small  sum  to 
apply  upon  their  judgment,  and  gave  them  his  individual  note,  paya- 
ble one  day  after  date,  for  the  balance.  After  the  guaranty  was  executed, 
the  plaintiffs,  relying  upon  that,  at  the  request  of  Charles  Ostrom  and 
the  defendant,  released  their  levj'  and  subsequently  canceled  the  judg- 
ment. The  formal  satisfaction  of  this  judgment  did  not  pay  or  extin- 
guish the  firm  debt ;  such  was  not  the  intention  of  the  parties.  The 
judgment  was  a  firm  debt  on  the  13th  day  of  March,  and  the  plaintiffs, 
relying  upon  the  ag^reement  and  guaranty  that  day  executed,  at  the 
request  of  Charles  Ostrom  and  the  defendant,  released  their  levy  and 
canceled  their  judgment.  By  this  act  of  cancellation  the  firm  debt  was 
not  paid,  and  it  was  not  intended  by  the  parties  that  it  should  in  any 
way  be  extinguished.  Aside  from  payment,  there  were  only  two  ways 
to  discharge  the  firm  debt;  one  was  by  a  technical  release  under  seal 
executed  with  the  intent  to  discharge  the  debt.  Here  there  was  no 
such  release.  The  other  was  to  discharge  the  firm  debt  by  substituting 
some  new  agreement  or  obligation,  by  the  consent  of  the  parties,  in 
the  place  of  the  firm  debt,  thus  producing  what  in  the  civil  law  would 
be  called  a  novation.  Here  there  was  no  such  substitution,  unless  it 
was  by  the  individual  note  of  Charles  Ostrom.  This  note  was  given 
on  the  ninth  day  of  March.  The  referee  has  found  upon  abundant 
evidence  that  this  note  was  not  given  in  payment  or  discharge  of  the 
firm  debt  then  in  judgment.  It  is  well  settled  that  the  individual  note 
of  one  or  two  joint  debtors  or  partners  will  not  operate  as  payment  of 
the  joint  or  partnership  debt,  unless  expressly  received  as  paj-ment. 
The  individual  note  thus  given  is  treated  the  same  as  if  a  debtor  should 
turn  over  to  his  creditor  the  note  of  a  third  person.*  This  note  was, 
then,  received  as  conditional  pa5rment,  to  operate  as  payment  when 
paid.  The  fact  that  it  was  subsequently  put  into  judgment  by  the 
plaintiffs,  which  remains  unpaid,  can  make  no  difference.  In  all  cases 
where  a  creditor  takes  from  his  debtor  the  note  of  a  third  person,  under 
such  circumstances,  he  may  use  all  lawful  means  to  procure  payment  of 

S  Citing,  New  York  State  Bank  v.  Fletcher,  5  Wend.,  85;  Waydell  v.  I«uer,  3  De/iio,  410; 
Bates  V.  Rosekrans,  37  N.  Y.  409. 
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the  note  by  judgment  or  execution,  or  otherwise;  but  if  in  the  end  he 
fails  to  procure  or  enforce  payment  of  the  note,  his  claim  against  his 
original  debtor  remains,  and  can  be  enforced.  I  can,  therefore,  perceive 
no  reason  to  doubt  that  the  conclusion  of  the  referee  was  right,  and 
the  judgment  should  be  affirmed,  with  costs. 
All  concur.  Judgment  affirmed. 


HARDESTY  v.  COX. 
Supreme  Court  op  Kansas,  January  Term,  1894. 

[53  Kan.  618.] 

Error  from  Ford  District  Court. 

The  opinion  states  the  case. 

Sutton  df  McGarryy  for  plaintiff  in  error.* 

Allen,  J. — The  parties  to  this  action  agreed  that  the  facts  of  the 
case  were  correctly  stated  in  the  petition  and  attached  exhibits.  From 
these,  it  appears  that  W.  H.  Lybrand  and  Perry  Adams  were  partners 
in  operating  a  planing  mill  in  Dodge  City ;  that  the  plaintiff,  R.  J. 
Hardesty,  at  their  request,  became  surety  for  them  on  a  promissory  note 
for  $1,800,  which  he  was  afterward  compelled  to  pay. 

A  suit  was  brought  by  Adams  to  wind  up  the  partnership  affairs. 
While  this  suit  was  pending,  an  agreement  was  entered  into  by  the 
parties  by  which  all  matters  in  controversy  were  submitted  to  the 
decision  of  arbitrators.  This  agreement  was  in  writing,  and  provided 
that  the  respective  parties  should  •  *  pay  and  do  as  in  said  award  shall 
be  provided. "  The  defendant.  Cox,  became  surety  of  Lybrand  for  the 
performance  of  his  part  of  the  agreement.  The  arbitrators  thereupon 
made  an  award  in  writing,  signed  by  all  of  them,  by  the  terms  of  which 
it  was  provided  that  Lybrand  should  take  all  the  property  and  credits 
of  the  firm,  and  should  pay  all  the  partnership  debts,  and  particularly 
the  $1,800  note  above  mentioned.  Lybrand  failed  to  pay  this  note,  and 
this  action  is  brought  by  HardCvSty  against  Cox,  as  surety  on  the  arbi- 
tration bond,  to  recover  the  amount  of  money  paid  by  him. 

The  case  was  referred,  tried  on  the  petition  as  an  agreed  statement 
of  facts,  and  a  report  made,  and  this  report  was  confirmed  and  judg- 
ment entered  for  the  defendant.  A  brief  is  filed  by  the  plaintiff  in  error 
only. 

We  are  not  advised,  either  by  the  record  or  counsel  appearing  for  the 
defendant  in  error,  upon  what  view  of  the  case  the  court  held  that  the 
plaintiff  could  not  recover.  The  arbitration  proceedings  appear  to  be 
regular.  Whatever  question  there  may  be  in  other  states,  it  is  settled 
here  that  an  action  can  be  maintained  upon  a  promise  made  by  the 

1  The  argument  is  o-.iiitted. 
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defendant,  for  a  valuable  consideration,  to  a  third  party,  for  the  benefit 
of  the  plaintiff,  although  the  plaintiff  was  not  privy  to  the  considera- 
tion.* 

The  award  of  the  arbitrators  referred  specifically  to  this  note  and 
required  its  payment  by  Lybrand.  There  can  be  no  doubt  as  to  his 
liability,  either  on  the  note  or  under  the  award.  Cox  voluntarily 
became  his  surety  on  the  arbitration  bond.  No  reason  is  apparent  why 
plaintiff  may  not  recover  from  him.  The  judgment  is  reversed,  with 
directions  to  enter  judgment  for  the  amount  of  the  note  sued  on  and 
interest. 

All  the  justices  concurring. 


CHOUTEAU   v.    BOUGHTON. 
Supreme  Court  op  Missouri,  April  Term,  1890. 

[100  Mo.  406.] 

Appeal  from  Stoddard  Circuit  Court. 

Hatick  &  Keaton,  for  appellant. 

T.  H,  Mauldin,  for  respondent.* 

Black,  J. — ^This  is  an  action  of  trespass  brought  by  Charles  P.  Chou- 
teau against  George  N.  Boughton  to  recover  treble  damages  for  cutting 
and  carrying  away  trees  and  timber  from  the  described  lands  situate 
in  Stoddard  County.  The  trespass  is  alleged  to  have  been  committed 
on  September  i,  1879,  ^.nd  at  divers  times  since  that  date.  The  suit 
was  commenced  on  August  14,  1883. 

The  affidavit  for  an  attachment,  sued  out  in  aid  of  the  action,  states 
that  the  amount  which  the  plaintiff  ought  to  recover  is  $9,000,  single 
damages,  and  that  he  has  good  reason  to  believe  and  does  believe  that 
the  damages  for  which  the  action  is  brought  are  for  injuries  arising 
from  the  commission  of  some  felony  or  misdemeanor  by  the  defendant, 
as  set  forth  in  the  petition.  To  this  affidavit  the  defendant  filed  a  plea 
in  abatement ;  the  trial  thereon  resulted  in  a  verdict  and  judgment  for 
defendant,  and  the  plaintiff  appealed.  The  errors  assigned  are :  (i)  The 
exclusion  of  evidence  offered  by  the  plaintiff;  and  (2)  the  giving  of  an 
instruction  which  directed  a  verdict  for  the  defendant. 

The  evidence  shows  that,  on  May  23,  1857,  ^^^  Cairo  &  Fulton  Rail- 
road Company  executed  a  deed  of  trust  to  three  trustees,  namely,  John 
Moore,  John  Wilson,  and  A.  G.  Waterman,  thereby  conveying  to  them 
the  lands  in  question  and  a  large  amount  of  other  lands  and  railroad 
property,  to  secure  the  pajrment  of  bonds.    Joseph  C.  Moore  and  Geo. 

1  Citing^  Anthony  v.  Herman,  14  Kan.  494;  Harrison  v.  Simpson,  17  id.  508:  Railway  Co. 
V.  Hopkins,  18  id.  494  ;  Floyd  r.  Ort,  20  id.  162 ;  I,ife  Assurance  Society  v.  Welch,  26  id.  632  ; 
strong:  V.  Marcy,  33  id.  109 ;  Burton  v.  I^rkin,  36  id,  246 ;  Rickman  v.  Miller,  39  id.  362 ;  Man- 
ufacturing: Co.  V.  Burrows,  40  id.  363. 
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H.  Bridges,  as  administrators  of  G.  M.  Patterson,  E.  O.  Reed,  Henry 
E.  Seelye,  and  Charles  P.  Chouteau,  the  present  plaintiff,  owned  the 
bonds  and  were  the  only  beneficiaries  in  the  deed  of  trust.  The  deed 
of  trust  contains  a  provision  to  the  effect  that  the  lands  shall  be  deemed 
to  be  in  the  leg^  possession  of  the  trustees. 

The  deed  of  trust  was  foreclosed  by  a  decree  entered  in  this  court  is 
October,  1881,  and  the  commissioner  then  appointed  by  this  court  sold 
the  lands  in  question  to  Charles  P.  Chouteau,  who  received  a  deed 
therefore  dated  October  26,  1882.  The  debt  evidenced  by  the  bonds 
amounted  to  over  $4,000,  and  the  sale  of  the  entire  property  specified 
in  the  deed  of  trust  left  a  large  unpaid  balance. 

The  bill  of  exceptions  states  that  plaintiff  offered  in  evidence  a  writ- 
ing whereby  the  administrators  of  Patterson  and  Reed,  and  Seelye 
assigned  to  the  plaintiff  the  right  to  sue  for  and  recover  for  any  and  all 
trespasses  which  had  or  might  be  committed  on  the  lands  in  question, 
which  assignment  was  excluded  by  the  court ;  the  date  of  the  assign- 
ment is  not  stated.  The  plaintiff  then  offered  to  show  by  a  number  of 
witness  that  during  188 1  and  1882  the  defendant  sold  to  different  firms 
and  persons  timber  standing  upon  the  lands ;  that  the  ^timber  so  sold 
was  cut  and  taken  away,  and  that  defendant  received  and  collected  the 
money  arising  from  such  sales ;  that  defendant  sold  the  timber,  claim- 
ing to  be  the  agent  of  Thomas  Allen,  but  that  he  had  no  authority 
from  Allen  to  sell  the  same.  The  plaintiff  offered  to  show  further  that 
defendant  endorsed  the  trespassers,  collected  pay  for  the  timber,  and 
shared  in  the  profits  of  cutting  and  carrying  away  trees,  timber,  and 
saw-logs.  All  of  the  foregoing  evidence  was  excluded,  wherefore  the 
court  directed  the  jury  to  find  for  the  defendant. 

I.  One  of  the  objections  made  to  the  assignment  from  Reed  and 
Seelye  and  the  administrators  of  Patterson  to  the  plaintiff,  giving  him 
the  right  to  sue  for  and  collect  damage  arising  from  trespasses  was, 
that  a  right  of  action  arising  from  the  commission  of  a  tort  can  not 
be  assigned.  There  can  be  no  doubt  but  a  cause  of  action  for  damages 
arising  from  a  trespass  upon  real  estate  will  survive  and  pass  to  the 
personal  representatives  of  a  decedent.  R.  S.  1879,  sec.  96.  As  the 
cause  of  action  would  survive  to  the  personal  representatives  it  is  assigfn- 
able,  though  based  upon  a  tort.     Snyder  v.  Railroad,  86  Mo.  613. 

Indeed  the  defendant  concedes  in  this  court  that  the  assignment  snould 
not  have  been  excluded  on  the  ground  that  a  eause  of  action  for  such  a 
tort  is  not  assignable. 

But  the  defendant  insists  that  the  assignment  ana  also  the  other  evi- 
dence was  properly  excluded,  because  the  plaintiff  did  not  have  the  title 
to  the  land  until  the  date  of  the  commissioner's  deed,  namely,  October 
26,  1882  ;  and  that  the  cause  of  action  for  trespasses  prior  to  that  date 
accrued  to  the  trustees  in  the  deed  of  trust  and  not  to  the  plaintiff  and 
the  other  bondholders ;  and  hence  they  had  nothing  to  assign  to  him 
and  he  has  no  cause  of  action  through  the  assignment  or  in  his  own 
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right.  It  was  held  in  Pace  v.  Pierce,  49  Mo.  393,  that  a  trustee  in  a 
deed  of  trust  upon  personal  property,  given  to  secure  a  debt,  had  the 
right  to  sue  for  and  recover  the  property  even  after  he  had  made  a  sale. 
It  was  considered  that  he  had  the  right  to  recover  the  property  to  the 
end  that  he  might  turn  the  same  over  to  the  purchaser.  And  in  the 
more  recent  case  of  Lancaster  v.  Insurance  Co,,  92  Mo.  460,  the  plaintiff 
held  the  title  to  the  property  covered  by  a  building  as  trustee  of  a 
married  woman,  with  power  to  apply  the  rents  to  her  sole  use,  and  with 
power  to  sell.  We  held  that  the  trustee  could  maintain  a  suit  for 
damages  done  to  the  house,  though  the  suit  was  not  commenced  until 
after  he  had  sold  the  property.  From  these  and  other  cases  the  defend- 
ant insists  that  the  trustees,  and  the  trustees  alone,  can  maintain  this 
action,  and  cites  Myers  v.  Hale,  17  Mo.  App.  205,  which  perhaps  gives 
some  countenance  to  the  claim.  But  it  does  not  follow  because  the 
trustees  could  maintain  this  suit  that  the  beneficiaries  in  the  deed  of 
trust  can  not.  The  practice  act  provides  that  every  action  shall  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  as  provided 
in  the  next  section ;  and  that  section  declares  that  a  trustee  of  an 
express  trust  lyay  sue  in  his  own  name  without  joining  with  him  the 
person  for  whose  benefit  the  suit  is  prosecuted.  The  same  section 
declares  that  a  trustee  of  an  express  trust  shall  be  construed  to  include 
a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another.  Under  these  sections  of  the  statute  it  has  been  held,  on 
several  occasions,  that  where  the  contract  is  made  in  the  name  of  one 
person  for  the  benefit  of  another,  the  suit  may  be  either  in  the  name  of 
the  trustee  or  in  the  name  of  the  beneficiary.     Either  may  sue.* 

A  mortgagee  is  entitled  to  recover  damages  for  permanent  injuries 
done  to  the  mortgaged  land  by  third  persons,  and  until  the  debt  is  paid 
his  right  to  such  damages  is  superior  to  that  of  the  mortgagor,  i  Jones 
on  Mortgages  (4  Bd.)  sec.  695  a.  The  alleged  trespasses  were  committed 
while  the  suit  of  foreclosure  was  pending,  and  were  continued  after  a 
final  decree  had  been  entered  by  the  Supreme  Court,  and  the  property 
did  not  sell  for  enough  to  pay  the  bonds.  The  beneficiaries  are  few  in 
number,  and  are  the  real  parties  in  interest.  A  judgment  on  the  merits 
in  their  suit  or  that  of  their  assignee  would  bar  an  action  by  the  trus- 
tees. It  follows  from  what  has  been  said  that  the  beneficiaries  or  their 
assignee  may  maintain  this  suit,  though  the  trespasses  were  committed 
before  the  date  of  the  commissioner's  deed  to  plaintiff. 

2.  This  much  has  been  said  on  the  questions  before  considered 
because  they  are  the  only  questions  urged  in  defendant's  brief,  and 
because  they  must  arise  on  a  trial  of  this  case  on  its  merits. 

It  is  deemed  proper,  however,  to  say  that  the  only  question  of  fact, 
which  does  or  can  arise  on  the  trial  of  the  plea  in  abatement,  is  whether 
the  damages  sued  for  are  for  injuries  arising  from  the  commission  of 

1  Citing,  Rogers  v.  Grsnell,  51  Mo.  466  ;  McComas  v.  Ins.  Co.,  56  Mo.  573  ;  Snider  v.  Bx. 
press  Co.,  77  Mo.  523 ;  Bliss  on  Code  Plead.,  sees.  45  and 46. 
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some  felony  or  misdemeanor.  The  merits  of  the  plaintiff's  case  as 
stated  in  his  petition  are  not  the  subject  of  inquiry  on  the  plea  in 
abatement.  On  this  issue  the  assignment  was  irrelevant  and  for  that 
reason  properly  excluded;  but  the  other  excluded  evidence  tended  to 
show  that  the  trespass  was  one  made  a  misdemeanor  by  section  1359, 
Revised  Statutes,  1879,  ^^'^  should  have  been  received.  The  judgment 
is  therefore  reversed  and  the  cause  remanded  for  new  trial. 

All  concur. 


HARVEY  LUMBER  COMPANY  v.  HERRIMAN  &  CURD  LUMBER 

COMPANY. 

St.  Louis  Court  op  Appeals,  February  4,  1890. 

[39  Mo,  App,  214.] 

Appeal  from  the  Hannibal  Court  of  Common  Pleas. 

Harrison  &  Mahan,  for  the  appellant. 

R.  E.  Anderson,  for  the  respondent.* 

Rombauer,  p.  J. — This  suit  is  for  a  balance  of  $135.48  claimed  to  be 
due  upon  a  bill  of  lumber  sold  and  delivered.  The  answer  admits  the 
sale  and  value,  but  avers  a  counter  indebtedness  of  the  plaintiff  to  the 
defendant  to  the  same  extent,  and  claims  a  set-off,  and  judgment  for 
costs.  Upon  the  trial  of  the  cause  before  a  jury,  the  defendant  recov- 
ered a  verdict,  the  judgment  was  entered  accordingly,  from  which  the 
plaintiff  prosecutes  this  appeal. 

The  errors  assigned  are,  that  the  answer  stated  no  valid  set-off,  and 
that  the  court  erred  in  admitting  any  evidence  in  its  support,  and  that 
the  court  erred  in  admitting  illegal  evidence  for  the  defendant,  and 
misdirected  the  jury  in  its  instructions. 

The  answer  of  the  defendant  states,  in  substance,  the  following  facts  : 
That,  heretofore,  J.  M.  True  &  Co.  were  indebted  to  Herriman  and 
others  in  the  sum  of  $451.59  ;  that  this  claim  was  transferred  for  value 
to  the  defendant,  whose  corporate  name  is  the  Herriman  &  Curd  Lum- 
ber Company,  but  which  is  also  known  as  the  Herriman  &  Curd  Com- 
pany ;  that  after  defendant  acquired  such  claim,  the  said  J.  M.  True  & 
Co.  sold  to  the  plaintiff  all  its  stock  in  trade,  and  the  plaintiff  agreed, 
in  consideration  thereof,  to  pay  sundry  debts  of  said  J.  M.  True  &  Co., 
including  the  debt  of  $451.59  due  to  this  defendant ;  that  the  defendant 
demanded  payment  of  such  claim  from  the  plaintiff,  and  the  plaintiff 
did,  prior  to  the  institution  of  this  suit,  pay  to  the  defendant  $316. 11, 
leaving  the  balance  of  $135.48  unpaid,  which  balance  the  defendant 
claims  to  off-set  in  the  present  proceeding. 

The  objection,  which  refers  to  the  sufficiency  of  the  answer,  is  sup- 
ported hy  Manny  et  al.  v,  Frazier's  Adm'n,  29  Mo.  419,  2xA  Page  v, 
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Becker,  31  Mo.  466.  These  cases  hold  that,  upon  a  promise,  made  by 
A  to  B,  to  pay  an  existing  debt  of  B  to  C,  A  is  not  liable  to  C,  but  to 
B  alone ;  that  such  an  agreement,  not  being  tripartite,  is  not  in  the 
nattire  of  a  novation,  and  hence  no  privity  of  contract  exists  between 
A  and  C.  That  such  is  the  view  of  the  law  taken  in  those  cases,  may 
readily  be  conceded.  But,  while  they  have  never  been  overruled  in 
express  terms,  they  are  utterly  irreconcilable  with  subsequent  decisions 
of  the  Supreme  Court,  and  must  be  considered  as  overruled.* 

This  disposes  of  the  first  assignment  of  error  against  the  appellant. 

There  is  nothing  in  the  plaintifTs  contention,  that  the  Herriman  & 
Curd  Lumber  Company  and  the  Herriman  &  Curd  Company  are  two 
different  corporations,  and  that  the  Herriman  &  Curd  Lumber  Company 
was  never  sued  in  this  action,  but  entered  its  appearance  voluntarily, 
and  could  not  by  so  doing,  give  the  benefit  of  a  claim,  which  it  held 
against  the  plaintiff,  to  another  defendant  who  is  sued.  A  party  sued 
by  a  wrong  name  may  appear  to  the  action  by  his  right  name,  and  it  is 
his  duty  so  to  do.  Here  it  appears,  from  the  very  inception  of  the  liti- 
gation, that  there  never  was  but  one  corporation,  and  that  its  corporate 
name  was  the  Herriman  &  Curd  Lumber  Company,  although,  right  or 
wrong,  it  sometimes  dropped  the  word  ' '  lumber ' '  from  its  name  for  the 
sake  of  brevity  or  convenience.  This  appears  not  only  by  the  uncon- 
troverted  evidence,  but  by  many  of  the  original  papers  filed  in  the  case 
by  the  plaintiff  itself,  in  which  the  Herriman  &  Curd  Lumber  Company 
is  named  as  the  sole  defendant.  .  .  .' 

The  paper,  thus  offered  in  evidence,  purported  to  be  a  memorandum 
or  receipt  executed  by  plaintiff  to  J.  M.  True  &  Co.,  reciting  a  number 
of  items  consisting  of  stock  in  trade  and  accounts  as  received  by  plain- 
tiff", and  a  number  of  liabilities  of  J.  M.  True  &  Co.  (including  the  claim 
of  Herriman  &  Waples,  which  forms  the  subject  of  the  present  set-off"), 
which  apparently  formed  the  consideration  of  the  transfer  to  the  plaintiff. 
The  paper  did  not  purport  to  set  out  the  entire  contract  between  plaintiff* 
and  J.  M.  True  &  Co.,  and  the  defendant  proved  by  True  and  another 
witness  that  it  was  only  a  memorandum  forming  part  of  an  oral  contract, 
by  the  terms  of  which  the  plaintiff",  in  consideration  of  the  transfer  of 
these  assets,  agreed  absolutely  to  pay  the  claim  therein  enumerated  in 
full. 

The  plaintiff"  claimed  that  the  paper  on  its  face  indicated  that  it  was 
an  assignment  for  the  benefit  of  creditors,  and  that  it  was  chargeable 
only  as  trustee,  with  the  amounts  realized,  and  was  so  chargeable  for 
the  benefit  of  all  the  creditors  of  J.  M.  True  &  Co.,  pro  rata,  and  the 
plaintiff"  also  objected  to  the  evidence  of  True,  because  it  tended  to  vary 
and  contradict  the  written  instrument.     There  is  nothing  in  either  of 

1  Citing  Meyer  v.  I/>well,  44  Mo.  328 ;  Plannag^n  v.  Hutchinson,  47  Mo.  237 ;  Rog^ers  v.  Gos- 
nell,  51  Mo.  466 ;  s.  c,  58  Mo.  589  ;  Cress  v.  Blodgets,  64  Mo.  452 ;  Fitzgerald  v.  Barker,  70  Mo. 
687  ;  Amonett  v.  Montague,  75  Mo.  49 ;  Mossman  v.  Bender,  80  Mo.  584. 

S  Part  of  the  opinion,  on  a  question  of  evidence,  is  omitted. 
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these  objections.  Where  a  part  only  of  a  contract  has  been  reduced  to 
writing,  oral  evidence  is  always  admissible  to  show  the  residue  of  the 
contract.  O'Neil  v.  Grain ^  67  Mo.  250;  Life  Ass'n  v.  Cravens^  60  Mo. 
388.  The  paper,  upon  its  very  face,  was  incomplete  and  unintelligible 
without  proof  of  the  contract  of  which  it  formed  a  part,  and,  under  the 
evidence  before  the  court,  there  was  nothing  which  would  have  justified 
it  to  treat  the  transaction  as  a  general  assignment. 

It  necessarily  follows  that  the  instructions  asked  by  the  plaintiff,  to 
the  effect  that,  as  a  matter  of  law,  the  defendant  was  not  entitled  to 
recover  on  its  set-off,  and  that  the  transfer  from  J.  M.  True  &  Co. 
to  plaintiff  was  in  the  nature  of  a  general  assignment,  making  the 
plaintiff  chargeable  only  as  trustee,  were  properly  refused. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed.  All 
the  judges  concur. 


BEESON  V,  GREEN. 
Supreme  Court  of  Iowa,  October  21,  1897. 

[103  loTva,  406.] 

Action  at  law  on  a  covenant  in  a  deed  assuming  and  agreeing  to  pay 
a  mortgage  on  certain  land.  Trial  to  jury.  Judgment  on  verdict 
directed  for  plaintiff,  and  defendants  appeal. 

/.  W.  Cory,  for  appellants. 

C.  M,  Brooks  and   L,  E.  Francis,  for  appellee. 

IrADD,  J. — ^This  action  is  based  on  a  covenant  in  conveyance  of  a  tract 
of  land  in  Murray  county,  Minn.,  by  William  Deyoe  to  L.  C.  and  M.  D. 
Green,  by  the  terms  of  which  the  grantees  assume  and  agree  to  pay 
certain  mortgages,  including  the  one  sued  on,  executed  by  Deyoe  to 
Adeline  Dwinell,  and  assigned  by  her  to  the  plaintiff.  This  deed  was 
made  and  delivered  to  the  defendants  in  November,  1893,  and  by  them 
immediately  placed  on  record,  and  subsequently  they  sold  and  con- 
veyed the  land.  There  was  no  objection  to  the  deed  until  the  begin- 
ning of  this  action,  more  than  two  years  afterwards.  That  the  deed 
was  accepted  is  not  questioned,  nor  could  it  be,  under  such  circum- 
stances. The  defendants  had  made  all  the  use  of  the  instrument  for 
which  it  was  designed.  It  had  served  the  purpose  of  transferring  title 
to  ihem,  and  had  enabled  them  to  convey  the  estate  to  another.  They 
insist,  however,  that  the  deed  was  made  in  their  absence,  and  that  they 
never  agreed  to  pay  the  mortgage.  But  the  agreement  to  pay  is  in 
writing.  By  accepting  the  deed  they  obligated  themselves  as  effectually 
as  though  they  had  signed  it.^ 

The  terms  of  the  covenant  are  clear  and  unambiguous,  and  oral  evi- 

1  Citing  Cr Awford  v.  Edwards,  33  Mich.  354;  Htiyler's  Executors  v.  Atwood,  a6  N.  J.  Eq.  504; 
Spaulding  v.  Hallenbeck,  35  N.  Y.  206 ;  Dock  Co.  r.  Leavitt,  54  N.  Y.  35. 
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dence  is  not  admissible  to  vary  them.  Authorities  need  not  be  cited  in 
support  of  this  elementary  rule,  but  see  Muhlig  v.  Fiske,  131  Mass. 
no,  where  it  is  said  :  *'  The  defendant,  having  by  the  delivery,  which 
the  jury  had  found,  accepted  the  deed  of  conveyance,  and  thereby 
obtained  the  estate  which  he  afterwards  conveyed  to  a  third  party,  and 
so  made  himself  liable  to  the  burden  which  by  the  terms  of  the  deed  he 
had  assumed,  could  not  (no  fraud  in  the  execution  or  delivery  of  the 
deed  being  suggested)  impair  the  legal  eflfect  of  his  own  act  by  oral 
evidence  that  he  never  agpreed  to  assume  and  pay  the  mortgage,  nor 
authorized  nor  knew  of  the  insertion  of  such  an  agreement  in  the  deed. 
Such  evidence,  except  so  far  as  it  tends  to  show  that  there  had  been  no 
delivery  of  the  deed,  was  therefore  rightly  excluded,  independently  of 
a  question  of  pleading.*'  The  appellants  reply  on  Rogers  v.  Castle,  51 
Minn.  428  (53  N.  W.  Rep.  651),  and  Gold  v,  Ogden,  61  Minn.  88  (63  N. 
W.  Rep.  266).  These  are  not  in  point,  as  in  each  case  it  is  simply  held 
that  the  grantee  named  took  the  land  as  trustee,  and  did  not  accept 
the  deed  with  the  burden  imposed. 

There  is  no  evidence  tending  to  show  that  any  fraud  was  practiced 
on  the  defendants  to  induce  them  to  take  the  deed,  and  no  excuse  is 
presented  for  doing  so  without  reading  it.  Even  though  contrary  to 
the  previous  contract,  they  accepted  it  as  prepared,  and,  until  reformed, 
are  bound  by  it  as  fully  as  though  drawn  precisely  as  agreed.  This  is 
the  rule  ordinarily  applied  to  written  contracts,  and  finds  support 
directly  in  point  in  Follansbee  v.  Johnson,  28  Minn.  311  (9  N.  W.  Rep. 
882),  and  Coolidge  v.  Smith,  129  Mass.  554.  Whether  the  facts  presented 
a  case  for  reformation  of  the  deed  need  not  be  determined,  as  such 
relief  is  not  sought,  and  could  not  be  granted  in  an  action  at  law. 

II.  It  is  insisted  the  defendants  are  not  personally  liable  for  the  pay- 
ment of  the  debt  until  the  mortgaged  property  is  exhausted.  A  stranger 
to  a  contract  made  for  his  benefit  may  maintain  an  action  thereon.^ 
A  mortgagee  may  maintain  an  action  at  law  on  the  covenant  to  pay  in 
the  mortgage  or  on  the  note,'  and  may  thereafter  foreclose  his  mortgage.' 
It  is  not  perceived  on  what  tenable  grounds  the  same  rules  do  not  apply 
to  a  grantee  in  a  deed  assuming  to  pay  a  mortgage  for  which  the  grantor 
is  personally  liable.  Such  grantee  becomes  obligated  for  the  payment 
of  the  debt.*  And  on  foreclosure  personal  judgment  will  be  rendered 
against  him.*  Applying  the  rule  permitting  a  stranger  to  a  contract 
for  whose  benefit  it  was  made  to  enforce  it,  under  the  cited  authorities, 
there  is  no  escape  from  the  conclusion  that  an  action  at  law  may  be 


1  Citing  Mills  v.  Brown,  ii  Iowa,  314  ;  Johnson  v.  Collins,  14  Iowa,  63 ;  Johnson  v.  Knapp 
36  Iowa,  616  ;  McHose  v.  Duttou,  55  Iowa,  728 ;  note  to  I«inneman  v.  Moross,  38  Am.  St.  Rep. 
531  (57  N.  W.  Rep.  103). 

2  Citing  Banta  v.  Wood,  32  Iowa,  469 ;  Brown  v.  Cascaden,  43  Iowa,  103. 
8  Citing  Morrison  v.  Morrison,  38  Iowa,  73. 

4  Citing  Moses  v.  Clerk  of  Court.  12  Iowa,  139;  Wood  v.  Smith,  51  Iowa,  156. 

5  Citing  Corbett  v.  Waterman,  11  Iowa,  86;  Thompson  v.  Bertram,  14  Iowa,  476;  Bowen  v. 
Kurtz,  37  Iowa,  239;  Ross  v.  Keunison,  38  Iowa,  396;  Bank  v.  Mesarvey,  101  Iowa,  285.' 
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maintained  against  a  grantee  in  a  deed  on  the  covenant  assuming  the 
payment  of  the  mortgage  debt,  without  first  foreclosing  the  mortgage.  ^ 

Affirmed. 


TRIMBLE  V,  STROTHER. 
Supreme  Court  of  Ohio,   December  Term,  1874. 

[25  O.  5.  378.] 

Motion  for  leave  to  file  a  petition  in  error,  to  reverse  the  judgment  of 
the  District  Court  of  Van  Wert  County. 

The  defendant  in  error,  Alexander  R.  Strother,  being  a  creditor  of 
the  firm  of  Rockwell,  Long  &  Co.,  sued  Trimble,  the  plaintiff  in  error, 
to  recover  the  amount  due  him  from  Rockwell,  Long  &  Co.  His  cause 
of  action  against  Trimble  is  founded  upon  a  written  agreement,  entered 
into  between  Trimble  and  Rockwell,  Long  &  Co.,  whereby  the  former, 
in  consideration  of  the  sale  and  transfer  of  the  firm  assets,  assumed  to 
pay  the  liabilities  of  the  firm. 

The  answer  set  up  two  defences. 

The  substance  of  the  first  defence  is,  that  at  the  time  of  the  making 
of  the  agreement,  and  for  the  purpose  of  inducing  Trimble  to  enter  into 
it,  Rockwell,  Long  &  Co.  made  a  statement  to  him  of  the  persons  to 
whom  they  were  liable,  and  the  several  amounts  of  such  liabilities ;  that 
Strother  was  not  among  the  persons  thus  named,  and  that  they  repre- 
sented to  Trimble  that  Strother  held  no  claim  against  them ;  that  these 
representations  were  false,  and  were  made  with  intent  to  deceive  Trim- 
ble, and  to  induce  him  to  enter  into  the  agpreement,  and  that,  relying 
on  the  truth  of  such  representations,  he  was  induced  to  sign  the  agree- 
ment. 

The  second  defence  is,  in  substance,  that  before  Trimble  had  notice 
of  the  claim  of  Strother  against  Rockwell,  Long  &  Co.,  the  agreement 
by  which  Trimble  assumed  to  pay  the  liabilities  of  Rockwell,  Long  & 
Co.  had,  by  the  consent  of  all  the  parties  to  it,  and  upon  certain  consid- 
erations in  the  answer  set  forth,  been  rescinded. 

A  general  demurrer  was  filed  to  the  answer.  The  demurrer  was  sus- 
tained by  the  Court  of  Common  Pleas,  and,  without  further  pleading, 
judgment  was  rendered  on  the  petition. 

On  error  the  judgment  was  affirmed  by  the  District  Court. 

To  reverse  these  judgments,  application  is  now  made  for  leave  to  file 
a  petition  in  error. 

T.  H.  Wiggins  and  Geddes,  Dickey,  ^i^dijenner,  for  the  motion. 

Isaac  N.  Alexander  and  G.  M.  Saltzgaber,  contra.'^ 

1  Citing  Burr  v.  Beers,  24  N.  Y.  178;  Pollansbee  v.  Johnson,  supra;  Campbell  v.  Smith, 
71  N.  Y.  26. 

SThe  arguments  are  omitted. 
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White,  J. — ^We  think  the  court  erred  in  sustaining  the  demurrer  to 
the  answer.  Had  the  error  been  to  the  defences,  separately,  it  should 
have  been  overruled  as  to  both. 

The  plaintiflf  brought  his  action  to  recover  a  debt  which  the  defendant 
agreed  with  Rockwell,  lyong  &  Co.  to  pay  the  plaintifif.  Before  the 
plaintiff  assented  to  or  acted  on  the  promise  thus  made  in  his  favor, 
the  agreement  had  been  rescinded.  This,  surely,  constituted  a  good 
defence. 

We  do  not  question  the  former  rulings  of  this  court,  that  a  party  may 
maintain  an  action  on  a  promise  made  for  his  benefit,  although  the 
consideration  moved  from  another,  to  whom  the  promise  was  made. 
But  this  rule  must  be  understood  and  applied  with  its  proper  qualifica- 
tions,^ 

The  plaintiff  was  a  creditor  of  Rockwell,  lyong  &  Co.  He  had  not 
surrendered  his  claim  against  them,  nor  had  he  assented  to  the  pro- 
visions which  they  had  made  for  its  payment.  He  was  not  bound  to 
accept  it,  and,  until  he  did  so,  there  was  certainly  nothing  to  prevent 
the  parties  to  the  ag^reement  from  rescinding  it. 

The  plaintiff's  right  rests  solely  on  the  ag^ement.  He  claims  under 
Rockwell,  Long  &  Co.  In  such  case,  if  he  has  not  been  induced  to 
alter  his  position  by  relying  in  good  faith  on  the  promise  made  in  his 
favor,  the  defendant  is  not  estopped  from  setting  up  any  defence  which 
he  could  have  set  up  against  the  enforcement  of  the  promise  by  the  con- 
tracting party. 

Leave  to  file  the  petition  is  granted;  and  under  section  515  of  the 
code  as  amended  (72  Ohio  L.  173),  all  the  judges  concurring,  the  judg- 
ment of  the  District  Court,  as  well  as  that  of  the  Court  of  the  Common 
Pleas,  is  reversed  ;  the  demurrer  to  the  answer  overruled ;  and  the 
cause  remanded  for  further  proceedings. 

McIlvaine,  C.  J.;  Welch,  Rex,  and  Gilmore,  JJ.,  concurred.* 

1  Citing  Bas^lcy  v.  Waters,  7  Ohio  81.359 ;  Thompson  v.  Thompson,  4  Ohio  St.  333 ;  Miller 
&  Co.  V.  Florer,  15  Ohio  St.  151 ;  Pike  v.  Brown,  7  Gush.  133 ;  Brewer  v.  Dyer,  id.  337;  Millen 
V.  Whipple,  I  Gray,  317 ;  Butterfield  v.  Hartshorn,  7  N.  H.  345 ;  Owen  v.  Bowen,  4  Car.  &  P.  93. 

*  See  also,  Crowellv.  Hospital  of  St.  Barnabas  (1876),  27  N.  J.  Eq.,  650.  Amonettv.  Higgins 
(1882),  80  Ky.,  409,  417;  Biddle  v.  Brixzolara  (1883),  64  Cal.  354,  363;  Berkshire  Life  Ins.  Co.  v, 
Huichings  (1884),  100  Ind.  496:  "Where  A.,  the  gran'ee  of  B.,  agrees  to  pay  B.'s  mortgage 
debt  to  C.  as  part  of  the  purchase  money  of  the  land,  A.  does  not  thereby  become  the 
debtor  of  C,  but  there  must  be  some  act  of  adoption  by  C.  to  entitle  him  to  the  benefit  of 
A.'s  contract;  and  if,  before  such  adopti  n,  A.  and  B.  rescind  their  contract,  there  is  nothing 
left  for  C.  except  his  original  claim  against  B.,  and  in  a  suit  to  foreclose  his  mortgage  he  is 
not  entitled  to  a  personal  judgment  against  A.*' 

In  Brewer  v.  Mauer  (1883),  38  O.  S.  543.  M.  held  the  notes  of  B.  secured  by  a  mortgage  on 
his  land.  B  conveyed  the  land  to  a  married  woman,  by  deed  of  greneral  warranty,  in  con- 
sideration of  a  sum  of  money  paid,  and  of  her  accepting  a  deed  in  which  ''said  gn'-antee 
assumes  ...  as  part  of  the  purchase  money,"  said  mortgage  debt.  This  was  the  only 
separate  property  she  possessed.  She  conveyed  the  land  to  one  French,  and  he  conveyed 
to  the  defendants  by  like  deeds,  each  containing  a  stipulation  in  favor  of  their  grantors 
that  the  grantees  assumed  and  agreed  to  pay  the  mortgage  debt  as  part  of  the  purchase 
money.  Upon  foreclosure  and  sale,  the  proceeds  were  insufficient  to  pay  the  mortg^age 
debt.  The  mortgagee  sued  to  recover  the  balance  from  French's  gra:i  tees.  Their  answer 
alleged  "that  since  said  24th  day  of  December,  A.  D.  1875,  when  said  deed  containing  said 
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NEW  YORK  LIFE  INSURANCE  COMPANY  v,  AITKIN. 
Court  of  Appeals  of  New  York,  February  24,  1891. 

[125  N.  Y.  660.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  city  of  New  York,  entered  upon  an  order  overruling  plaintiflf 's 
exceptions  and  directing  a  judgment  for  the  defendant  upon  a  verdict 
directed  by  the  court,  said  exceptions  having  been  ordered  to  be  heard 
in  the  firsti  instance  by  the  General  Term. 

On  December  3,  1868,  Phoebe  T.  Drew  and  John  G.  Drew,  her  hus- 
band, of  Elizabeth,  New  Jersey,  executed  their  bond  conditioned  for 
the  payment  to  the  plaintiff  of  $4,000,  one  year  from  the  date  thereof, 
and  as  collateral  security  therefor,  at  the  same  time,  executed  to  the 
plaintiff,  the  New  York  Life  Insurance  Company,  a  mortgage  on  certain 
premises  in  Elizabeth,  New  Jersey.  On  December  15,  1869,  Mrs.  Drew 
and  her  husband  conveyed  the  mortgaged  premises  to  John  Gregg  by 
a  deed  in  which  the  grantee  covenanted  and  agreed  to  pay  the  mortgage 
above  mentioned.  On  December  28,  1870,  Gregg  and  his  wife  conveyed 
the  mortgaged  premises  to  Helen  E.  Aitkin  by  a  deed  which  contained 
an  assumption  clause  in  the  following  words: 

"And  this  conveyance  is  made  subject  nevertheless  to  the  lien  of  a  certain 
mortgage  made  and  executed  by  the  said  party  of  the  first  part  to  the  New  York 
Life  Insurance  Company,  bearing  date  the  3rd  day  of  December,  1868,  to  secure 
the  sum  of  four  thousand  (4,000)  dollars,  lawful  money  of  the  United  States, 
with  interest  thereon,  which  mortgage,  forming  a  part  of  the  consideration 
money  hereinbefore  expressed  and  having  been  deducted  therefrom,  the  said 
party  of  the  second  part  hereby  assumes  and  undertakes  to  pay  and  indemnify 
and  to  save  said  party  of  the  first  part  harmless  therefrom. " 

Mrs.  Aitkin  entered  into  possession  of  the  premises  so  conveyed  and 
remained  in  possession  as  owner  thereof  until  May,  1873,  when  she 
conveyed  them  to  Aaron  H.  Rathbone  by  deed,  in  which  he  assumed 
payment  of  the  mortgage.     Mrs.  Aitkin  and  her  husband  moved  to  the 

covenant  was  executed  and  delivered,  the  Aoid  I«.  B.  French,  the  grantor  of  these  defend- 
iints,  and  in  whose  deed  said  covenant  is  contained,  for  a  good  and  valuable  consideration 
has  released  and  discharged  these  defendants  of  and  from  any  and  all  liability  to  him,  the 
said  French,  on  account  of  the  aforesaid  covenant,  and  that  thereby  the  defendants  are 
wholly  discharged  and  released  therefrom,  and  that  plaintiff,  by  reason  thereof,  can  not 
have  and  maintain  his  aforesaid  action  against  these  defendants."  Said  the  Court,  per 
Johnson,  J.,  "Giving  this  answer  a  liberal  interpretation  instead  of  a  technical  one,  we 
think  it  a  sufficient  plea  of  a  release,  and,  therefore,  the  demurrer  of  the  plaintiff  below 
should  have  been  overruled.  No  such  release  after  the  rights  of  the  mortgage  had  become 
fixe<1,  would  operate  as  a  discharge.  The  contract  for  the  benefit  of  the  mortgagee  was 
one  which  he  could  avail  himself  of  or  not,  at  his  election,  but  until  he  had  done  some 
act  which  fixed  his  right,  it  was  competent  for  the  parties  thereto,  in  good  faith,  and  for  a 
valuable  consideration,  to  rescind  or  cancel  it." — Ed. 
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city  of  New  York  in  1873  or  1874,  and  she  died  there  in  1875.  She  left 
a  will  in  which  her  husband,  the  defendant,  was  named  executor.  The 
will  was  admitted  to  probate  in  the  city  of  New  York  and  letters  testa- 
mentary thereon  were  issued  to  the  defendant. 

In  September,  1879,  the  plaintiff  filed  a  bill  in  the  Court  of  Chancery 
in  New  Jersey  to  foreclose  the  mortgage  and  named  as  parties  defendant 
in  that  suit  Phoebe  T.  Drew,  John  G.  Drew,  John  Gregg,  Helen  E.  Ait- 
kin, James  Aitkin.  Aaron  H.  Rathbone,  and  Mrs.  Aaron  H.  Rathbone. 

The  bill  alleged  the  making  of  the  bond  and  mortgage  by  Drew  and 
the  conveyance  of  the  mortgaged  premises  to.  Gregg  and  his  assump- 
tion of  the  mortgage ;  the  conveyance  by  Gregg  to  Helen  E.  Aitkin 
and  her  assumption  of  the  mortgage ;  the  conveyance  by  Helen  E.  Ait- 
kin to  Aaron  H.  Rathbone  and  his  assumption  of  the  mortgage.  It 
alleged  default  in  payment  of  the  mortgage  and  prayed  for  the  fore- 
closure of  it  and  for  payment  of  any  deficiency  arising  on  the  sale  by 
Phoebe  T.  Drew,  John  G.  Drew,  John  Gregg.  Helen  E.  Aitkin,  and 
Aaron  H.  Rathbone.  Phoebe  T.  Drew,  John  G.  Drew,  and  John  Gregg 
were  personally  served  with  process  within  the  state  of  New  Jersey, 
and  the  other  defendants,  who  resided  in  the  state  of  New  York,  by 
publication  and  mailing.  The  bill  was  taken  as  confessed  on  February 
20,  1880 ;  on  March  5th,  1880,  there  was  a  decree  of  foreclosure  and  sale 
and  a  decree  for  the  payment  of  the  deficiency  by  the  defendants  against 
whom  it  was  asked.  The  mortgaged  premises  were  sold  on  March  26, 
1880,  and  resulted  in  a  deficiency  of  $1,590.80. 

On  September  28,  1888,  a  few  days  before  the  commencement  of  this 
action,  the  defendant  procured  from  John  Gregg  a  release  from  the 
covenant  of  assumption  contained  in  the  deed  to  Helen  E.  Aitkin  in 
the  following  language : 

"  For  and  in  consideration  of  one  dollar  lawful  money  of  the  United  States 
of  America  to  me  in  hand  paid  by  James  Aitkin,  as  executor  of  the  last  will  and 
testament  of  Helen  E.  Aitkin,  deceased.  I  hereby  release  and  discharge  the  said 
James  Aitkin,  as  executor  as  aforesaid,  of  and  from  any  liability  to  me  for, 
because,  or  by  reason  of  the  assumption  by  the  said  Helen  E.  Aitkin  and  her 
undertaking  to  pay  a  certain  mortgage  of  four  thousand  dollars  to  the  New  York 
Life  Insurance  Company,  dated  December  3,  1868,  with  interest,  contained  in  a 
certain  deed  bearing  date  the  28th  day  of  December,  A.  D.  1870,  made  by  me 
and  my  wife  Phoebe  (now  deceased)  to  said  Hel^n  E.  Aitkin  and  recorded  in 
the  office  of  the  clerk  of  Union  County  in  Book  42  of  Deeds  on  page  452,  etc., 
in  the  state  of  New  Jersey. 

"  Witness  my  hand  and  seal,  dated  September  28,  1888. 

*•  John  Gregg.     (  L.  S.)" 

This  action  was  commenced  on  the  covenant  of  assumption  contained 
in  the  deed  from  Gregg  to  Mrs.  Aitkin,  on  the  nth  day  of  October, 
1888,  to  recover  the  balance  due  upon  the  bond  and  mortgage.  The 
material  facts  set  out  were  alleged  in  the  complaint,  and  the  amount 
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claimed  was  $1,590.80,  with  interest  from  March  5,  1880,  which  w^as 
alleged  to  be  the  deficiency  upon  the  New  Jersey  foreclosure  of  the 
mortgage. 

The  defendant  in  his  answer  put  in  issue  all  the  material  allegations 
of  the  complaint,  and  alleged  several  defences  as  follows  :  (i)  That  at 
the  time  of  the  deed  to  her,  Mrs.  Aitkin,  she  was  a  married  woman,  and 
that  she  was  not,  by  the  laws  of  New  Jersey,  personally  bound  by  her 
covenant  of  assumption.  (2)  That  he  had  no  notice  of  the  New  Jersey 
foreclosure  suit,  and  that  neither  he  nor  his  wife  was  made  a  party 
thereto.  (3)  That  he  was  discharged  fronl  any  liability  by  reason  of  the 
release  executed  to  him  by  John  Gregg.  (4)  That  no  leave  of  the  court 
was  obtained  by  the  plaintiff  to  bring  the  action  before  the  commence- 
ment thereof.  (5)  That  the  action  was  barred  by  the  New  Jersey  Stat- 
ute of  Limitations. 

The  action  was  brought  to  trial,  and  the  facts  above  stated  and  other 
facts  were  proved.  At  the  close  of  the  evidence  on  both  sides,  the 
plaintiff  moved  for  the  direction  of  a  verdict  in  its  favor  for  the  amount 
claimed,  with  interest ;  the  defendant  moved  for  the  direction  of  a  ver- 
dict in  his  favor.  The  trial  judge  denied  the  plaintiff's  and  gp'anted  the 
defendant's  motion,  and  directed  the  plaintiff's  exceptions  to  be  heard 
at  the  General  Term  in  the  first  instance,  and  that  the  entry  of  judg- 
ment be  in  the  meantime  suspended. 

Henry  G.  Atwater,  for  appellant. 

Edward  W.  Scudder  Johnston ^  for  respondent.^ 

Earl,  J. — ^The  record  discloses  that  the  plaintiff  was  defeated  at  the 
Circuit,  and  the  verdict  there  ordered  in  favor  of  the  defendant  upon 
the  sole  ground  that  he  was,  b}^  the  release  executed  to  him  by  Gregg, 
absolutely  discharged  from  the  covenant  of  assumption  made  by  his 
wife,  the  testatrix ;  and  the  effect  of  the  release  is,  therefore,  the  first 
matter  now  to  be  considered. 

If  the  question  is  to  be  governed  by  the  law  of  this  state,  it  is  entirely 
clear  that  the  release  did  not  discharge  the  defendant.  The  covenant  of 
assumption  had,  long  before  the  release,  come  to  the  notice  of  the 
plaintiff,  and  it  had  adopted  and  acted  thereon.  Having  no  notice  of 
the  death  of  Mrs.  Aitkin,  it  commenced  the  action  for  the  foreclosure  of 
the  mortgage  in  the  state  of  New  Jersey,  and  inserted  her  name  in  the 
process  and  complaint  as  a  party,  and  prosecuted  the  action  to  judgment 
upon  the  assumption  that  she  had  been  made  a  proper  party  thereto. 
In  the  complaint  in  that  action  the  covenant  of  assumption  was  alleged, 
and  a  deficiency  judgment  was  prayed  against  Mrs.  Aitkin  and  others. 
Whatever  may  be  the  effect  of  those  foreclosure  proceedings,  they  were 
at  least  competent  to  show  that  the  plaintiff  adopted  and  relied  upon 
the  covenant  of  assumption  made  by  Mrs.  Aitkin.  After  that  covenant 
had  thus  come  to  the  attention  of  the  plaintiff,  and  had  been  adopted 
by  it,  Gregg,  the  covenantee,  could  not  release  her  or  her  estate  from 

I  The  arguments  are  omitted. 
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the  obligation  of  the  covenant,  and  so  the  law  must  be  deemed  to  be 
finally  settled  in  this  state.  Gifford  t*.  Corrigan,  105  N.  Y.  223 ;  S.  C. 
117  id.  257  ;  Watkins  v,  Reynolds,  123  N.  Y.  211.  Therefore,  if  the  law 
of  this  state  governs,  the  release  was  not  operative  to  bar  this  action. 

But  we  reach  the  same  conclusion  if,  as  contended  by  the  defendant, 
the  eflfect  of  the  release  is  to  be  determined  by  the  law  of  New  Jersey. 
There  the  courts  hold  that  a  covenant  by  a  grantee  of  mortgaged  prem- 
ises, contained  in  the  deed  to  him,  to  assume  and  pay  the  mortgage 
debt,  is  a  contract  with  his  grantor  only  for  the  indemnity  of  the  latter, 
and  may  be  released  and  discharged  by  him;  and  generally  that  where 
parties  have  made  a  contract  which  will,  either  directly  or  indirectly, 
benefit  a  mere  stranger,  they  may  at  their  pleasure  abandon  it  and 
mutually  release  each  other  from  its  performance,  regardless  of  the 
stranger's  interest,  unless  the  parties,  with  knowledge  that  he  is  rely- 
ing on  the  contract,  suffer  him  to  put  himself  in  a  position  from  which 
he  can  not  retreat  without  loss  in  case  the  contract  be  not  performed, 
and  that  then  he  may  ask  to  have  the  contract  performed  so  far  as  it 
touches  his  interest.  They  hold  that  the  mortgagee  in  such  a  case 
may  enforce  the  covenant  of  assumption  in  equity,  on  the  principles  of 
equitable  subrogation,  thus  appropriating  a  security  which  the  mort- 
gagor has  obtained  from  his  grantee  for  the  benefit  of  the  mortgage ; 
and  the  rule  there  seems  to  be  that  the  covenant  can  only  be  enforced 
in  equity.  But  the  courts  there  have  held  further  that  a  release  of  a 
grantee's  assumption  of  a  mortgage  debt,  given  by  an  insolvent  grantor, 
without  consideration,  and  for  the  sole  and  admitted  purpose  of  defeat- 
ing the  mortgagee's  claim  in  equity  for  a  deficiency,  is  void  in  equity  ; 
that  the  release  to  be  operative  must  be  given  in  good  faith  and  for  a 
valuable  consideration,  and  not  for  the  sole  purpose  of  defeating  the 
claim  of  the  mortgagee.  The  following  authorities  were  proved  upon 
the  trial  and  are  ample  to  sustain •  the  views  just  expressed.  Cromwell 
V.  Currier,  27  N.  J.  Eq.  152  ;  Trustees  v.  Anderson,  30  id,  366;  Youngs 
r.  Trustees,  31  id.  290;  0*Neillv.  Clark,  33  id.  444 

But  the  defendant  makes  the  further  claim  that  according  to  New 
Jersey  law,  his  liability  upon  this  assumption  clause  could,  in  any 
event,  be  enforced  only  in  an  equitable  action,  and  possibly  in  an  action 
to  foreclose  a  mortgage  to  which  he  had  in  some  way  been  made  a 
proper  party.  But  this  is  a  matter  of  mere  form,  not  of  substance,  and 
relates  to  procedure ;  and  the  procedure  in  an  action  in  this  State  must 
be  governed  by  the  laws  of  this  state ;  and  by  our  law  an  action  at  law 
may  be  maintained  upon  such  a  covenant. 

It  is  further  said  that  in  New  Jersey  the  plaintiflf  could  only  assail 
the  release  by  alleging  the  fraud,  and  thus  tendering  an  issue  upon 
the  question  of  its  fraudulent  execution.  This  is  again  matter  of  pro- 
cedure to  be  regulated  by  the  practice  in  this  state.  No  notice  is  taken 
of  the  release  in  the  complaint,  and  at  the  time  of  the  service  thereof  it 
is  probably  true  that  the  plaintiff  had  no  knowledge  of  the  release.    It  is 
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set  up  in  the  answer,  but  not  as  a  counterclaim.  It  was,  therefore,  not 
necessary  for  the  plaintiff  to  reply  to  the  answer,  and  it  was  entitled  to 
meet  the  answer  by  any  competent  evidence  to  defeat  or  avoid  its  allega- 
tions. If  the  defendant  had  desired  a  distinct  issue  upon  the  release, 
he  could  have  procured  one  under  Section  516  of  the  Code  of  Civil  Pro- 
cedure by  a  motion  to  the  court  for  a  direction  to  the  plaintiff  to  reply 
to  the  new  matter.  A  still  further  answer  to  this  objection,  although 
not  so  fundamental,  is  that  no  question,  as  to  the  pleading  in  reference 
to  this  matter,  was  raised  at  the  trial. 

We  are,  therefore,  of  the  opinion  that  the  courts  below  erred  in  hold- 
ing, upon  the  facts  proved  in  this  case,  that  the  release  furnished  a 

defence  to  the  action ^ 

Judgment  reversed,^ 

1  Part  of  the  opinion,  on  other  questions,  is  omitted. 

S  "  Of  course,  it  is  difficult,  if  not  impossible,  to  reason  about  it  [the  effect  of  a  release 
by  the  grantor  of  a  covenant  by  his  grantee  to  pay  a  mortgage  on  the  land  conveyed] 
without  recurring  to  Lawrence  v.  Fox^  ao  N.  Y.  a68,  and  ascertaining  the  principle  upon 
which  its  doctrine  is  founded.  That  is  a  difficult  task  especially  for  one  whose  doubts  are 
only  dissipated  by  its  authority,  and  becomes  more  difficult  when  the  number  and  variety 
of  its  alleged  foundations  are  considered.  But  whichever  of  them  may  ultimately  prevail, 
I  am  convinced  that  they  all  involve,  as  a  logical  consequence,  the  irrevocable  character  of 
the  contract  after  the  creditor  has  accepted  and  adopted  it,  and  in  some  manner  acted  upon 
\ty—Per  Pinch,  J.,  in  Gifford  v.  Corrigan  (1889),  117  N.  Y.  257.  362.  (s.  c.  Williston's  Cases 
on  Contracts,  .^35.) 

And  see  Rogers  v.  Gosnell  (1875),  58  Mo.  589,  591:  "It  is  a  presumption  of  law  that  when 
a  promise  is  made  for  the  benefit  of  a  third  person  he  accepts  it,  and  to  overthrow  this  pre- 
sumption a  dissent  must  be  shown."— /Vr  Waonbr,  J. 

Bassett  v.  Hughes  (1877),  45  Wis.  319,  321;  (s.  c.  H^illision's  Cases  on  Contracts,  541):  "It  is 
quite  immaterial,  if  the  defendant's  covenant  to  pay  his  father's  debts,  was  afterwards 
rescinded  by  mutual  agreement  between  the  parties  to  it.  Before  that  was  done,  the 
plaintiffs  had  been  informed  of  the  covenant,  and  made  no  objection  thereto;  indeed  the 
fair  inference  from  the  testimony  is,  that  the  plaintiffs  fully  assented  thereto.  Whether  it 
was  or  was  not  competent  for  the  parties  to  the  covenant  to  rescind  it  before  such  notice  to 
and  assent  by  the  plaintiffs,  we  need  not  here  determine.  Certainly,  after  .such  notice  and 
assent,  the  covenant  could  not  be  rescinded  to  the  prejudice  of  the  plaintiffs,  without  their 
consent."— /Vr  I^yon,  J. 

See  also  Camahan  v.  Tousey  (1883),  93  Ind.  561,  564;  IVatkins  v.  Reynolds  (1890),  123  N. 
Y.  211. 

Compare  Smith  v.  Fl<uk  (1883),  95  Ind.  1x6,  lao:  "It  is  true,  as  asserted  by  the  appellants, 
that  the  parties  to  the  agreement  had  the  right  to  rescind  at  any  time  before  the  promise 
of  Hammons  had  been  accepted  by  the  persons  in  whose  favor  it  was  made.  If  the  con- 
tract in  this  case  was  so  rescinded,  the  rescission  would  have  constituted  a  good  defence  to 
the  action,  but  in  order  to  make  it  available  as  a  defence,  it  was  necessary  for  the  appellants 
to  have  specially  pleaded  it  by  way  of  answer.  Davis  v.  Calloway^  30  Ind.  112.  The 
appellee  was  not  required  to  aver  in  his  complaint  that  the  contract  had  not  been  rescinded, 
as  the  legal  presumption  existed  that  it  was  still  in  force."— Ar  Colbrick,  J.— Ed. 
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CLARK  V.  HOWARD. 
Court  of  Appeals  of  New  York,  October  6,  1896. 

[150  N,  K.  232.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  revers- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a  referee 
and  granting  a  new  trial. 

This  action  was  brought  to  recover  $2,800  originally  owing  by  Francis 
D.  Hoyt  to  the  plaintiff,  which,  plaintiff  alleged,  the  defendants  by  an 
instrument  in  writing  had  agreed  to  pay. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Marcus  T,  Hurty  for  appellant. 

Esek  Cowen,  for  respondents.* 

O'Brien,  J. — This  case  depends  upon  the  construction  which  should 
be  given  to  the  written  contract  upon  which  the  plaintiff  brought  the 
action  and  recovered  before  the  referee.  The  General  Term  has  taken  a 
different  view  with  respect  to  the  meaning  and  effect  of  the  paper,  and 
reversed  the  judgment. 

There  is  no  dispute  with  respect  to  the  fact  that  Francis  D.  Hoyt  was 
indebted  to  the  plaintiff  in  the  amount  of  the  judgment.  The  question 
is  whether  the  defendants  have  ever  become  bound  to  pay  that  debt. 

On  the  2ist  of  August,  1868,  Hoyt  was  also  indebted  to  the  defend- 
ants, composing  a  mercantile  firm  engaged  in  business  at  Providence 
and  in  New  York,  in  the  sum  of  $13,510.89,  and  on  that  day  he  executed 
and  delivered  to  them  a  written  instrument  reciting  the  indebtedness 
and  the  consideration  thereof,  and  stating  that  for  the  purpose  of  secur- 
ing and  paying  this  debt,  Hoyt  had  on  that  day  sold,  assigned,  and 
delivered  to  them  all  his  stock  of  goods,  books,  accounts,  bills  receiva- 
ble, and  fixtures  in  his  business  in  New  York,  as  per  bill  of  sale  that 
day  executed  and  delivered  to  the  defendants.  The  paper  then  con- 
cluded with  the  following  provision,  upon  which  the  plaintiff  brings 
this  action : 

And  whereas,  the  party  of  the  first  part  is  justly  indebted  to  Mrs.  Abby  Rogers 
Clark  in  the  sum  of  twenty-eight  hundred  dollars  for  money  loaned,  and  to 
Edward  W.  Davenport  in  the  sum  of  twenty-five  hundred  dollars  for  money 
loaned. 

Now,  in  consideration  of  the  premises  and  the  sum  of  one  dollar  paid  to  the 
party  of  the  first  part  by  the  parties  of  the  second  part,  the  parties  of  the  second 
part  hereby  agree  to  guarantee  to  the  said  Abby  Rogers  Clark  and  Edward  W. 
Davenport  the  payment  to  them  and  each  of  them  of  the  said  sums  of  money  so 
owing  to  them  as  aforesaid,  witbMi  five  years  from  the  date  thereof,  with  interest, 

1  The  arguments  are  omitted. 
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The  defendants  admit  the  execution  and  delivery  of  this  agreement, 
but  deny  that  there  was  any  sufficient  consideration  therefor  and  for  a 
further  defence  allege  that  Hoyt  falsely  and  fraudulently  represented 
that  the  goods  so  transferred  were  of  sufficient  value  to  pay  their  debt 
and  also  that  of  the  plaintiff  and  the  other  party  named  in  the  instru- 
ment ;  that  in  sole  reliance  upon  such  representations  and  statements 
the  defendants  accepted  the  transfer ;  and  that  such  statements  were 
untrue.  The  referee  found  that  by  an  inventory  and  appraisal  of  the 
goods  so  transferred,  made  by  the  parties  shortly  after  the  transfer,  the 
value  thereof  appeared  to  be  between  $14,000  and  $15,000 ;  and  after 
numerous  other  findings  he  held  as  a  conclusion  of  law  that  the  defend- 
ants, under  the  circumstances  of  the  case,  and  by  the  terms  of  the 
instrument,  promised  absolutely  to  pay  the  plaintiff's  debt  within  five 
years.  The  view  of  the  General  Term  was  substantially  that  since 
there  was  no  privity  of  contract  or  consideration  between  the  plaintiff 
and  the  defendants,  the  clause  of  the  contract  quoted  amounted  to 
nothing  more  than  a  promise  on  the  part  of  the  defendants  to  lend  to 
Ho3rt  money  with  which  to  pay  the  plaintiff's  debt  against  him,  and 
that  the  plaintiff  was  not  entitled  to  sue  upon  such  a  promise. 

It  is  quite  evident  from  what  appears  in  the  record  that  this  point 
was  first  suggested  on  appeal,  and  that  the  case  was  tried  upon  a  differ- 
ent theory.  The  defendants'  understanding  and  construction  of  the 
instrument  is  thus  stated  by  them  in  their  answer.  After  stating  the 
fraudulent  representations  as  to  the  value  of  the  property  transferred, 
made  by  Hoyt,  the  answer  avers : 

' '  That  relying  solely  upon  the  said  representations  so  as  aforesaid  made,  and, 
believing  them  to  be  true,  the  defendants  agreed  to  accept  a  transfer  of  and  to 
take  possession  of  said  property,  and,  and  to  dispose  of  the  same  to  the  best 
advantage,  and  out  of  the  proceeds  to  repay  the  indebtedness  of  said  Hoyt  to 
the  defendant  and  to  use  any  surplus  in  paying  the  alleged  indebtedness  of  said 
Hoyt  to  the  plaintiff  and  said  Davenport." 

The  defendants  themselves  by  their  answer  have  thus  given  to  the 
contract  an  interpretation  quite  different  from  that  now  claimed.  The 
issue  which  was  litigated  at  the  trial  was  substantially  one  of  fact, 
founded  upon  the  defence  of  fraud,  and  which  the  referee  decided 
adversely  to  the  defendants.  In  anticipation  of  this  result,  apparently, 
the  defendants  requested  the  referee  to  hold  as  matter  of  law  that  they 
received  the  property  and  its  proceeds  as  trustees  for  the  purpose  of 
disposing  of  the  same  and  out  of  the  proceeds  to  pay  their  own  claim 
and  that  of  the  plaintiff  and  Davenport  pro  rata,  and  that  plaintiff's 
prorata  share  of  the  proceeds  with  interest,  amounting,  to  $2,004.20, 
was  the  sum  for  which  the  plaintiff  was  entitled  to  judgment. 

The  referee  refused  so  to  hold  and  held  as  already  stated,  that  the 
plaintiff  was  entitled  to  recover  the  whole  debt  as  upon  an  absolute 
promise  to  pay,  made  by  defendants  to  the  plaintiff  or  for  her  benefits 


272  IN   WHOSE   NAME  THE   ACTION  SHOULD   BE   BROUGHT. 

At  the  request  of  the  defendants  the  referee  found  as  matter  of  fact  that 
the  transfer  of  the  property  by  Ho3't  to  the  defendants  was  made  for  the 
purpose  and  with  the  intent  that  the  same  should  be  sold  to  the  best 
advantage  and  the  proceeds  applied  to  the  payment  of  the  indebtedness 
of  said  Hoyt  to  the  defendants  and  the  plaintiffs  and  said  Davenport  as 
and  in  the  manner  mentioned  in  said  agreement.  It  is  quite  apparent 
from  the  answer  and  the  whole  course  of  the  trial  that  the  theory  upon 
which  the  defendants  succeeded  at  the  General  Term  was  not  the  theory 
upon  which  they  rested  their  defence  at  the  trial.  But  the  defendants 
were  entitled  in  the  court  below,  and  are  entitled  here,  to  urge  any 
ground  of  defence  that  is  fairly  presented  by  the  record.  It  does  not 
follow  that  because  the  defendants  met  with  a  larger  measure  of  success 
at  the  General  Term  than  they  even  claimed  before  the  referee  that  they 
are  wrong  in  the  position  which  they  now  assume.  The  legal  liability 
of  the  defendants  for  the  pajinent  of  the  plaintiflf's  debt  against  Hoyt, 
upon  the  facts  and  circumstances  found  by  the  referee,  is  still  open  to 
debate  in  this  court. 

The  plaintiff  was  not  a  party  to  this  agreement  and  did  not  even 
know  of  its  existence  until  some  time  after  it  was  made.  There  was  no 
consideration  for  the  promise  moving  from  the  plaintiff  to  the  defend- 
ants, and  the  plaintiff  neither  waived  nor  released  any  right  or  claim 
that  she  had  against  Hoyt,  her  original  debtor.  There  is  no  question 
in  the  case  with  respect  to  the  Statute  of  Frauds,  since  the  defendants' 
promise,  whatever  its  legal  character  may  be,  is  in  writing  signed  by 
the  parties  to  be  charged. 

The  common  debtor  of  the  three  creditors  named  in  the  instrument 
transferred  and  delivered  all  his  property  to  the  defendants,  and  in  con- 
sideration of  such  transfer  the  defendants  bound  themselves  according  to 
the  tenor  and  meaning  of  the  writing.  The  defendants  received  all  that 
the  debtor  had  for  distribution  among  his  creditors,  and  in  consideration 
thereof,  among  other  things,  agreed  to  guarantee  to  the  plaintiff  the 
payment  to  her  within  five  years  of  her  debt.  Whatever  the  defendants 
bound  themselves  to  do  in  this  writing  was,  therefore,  as  between  the 
parties  to  it,  founded  upon  a  sufficient  consideration.  If  the  writing, 
construed  in  the  light  of  all  the  surrounding  circumstances,  imports  a 
promise  on  the  part  of  the  defendants  to  pay  the  plaintiff  the  amount 
of  her  debt  against  the  common  debtor,  in  consideration  of  the  transfer 
by  the  latter  to  the  defendants  of  all  his  property,  the  plaintiff  may 
maintain  an  action  on  this  promise,  though  she  was  not  privy  to  the 
contract  or  consideration.  It  is  then  the  case  of  a  promise  made  by  the 
defendants,  upon  a  valid  consideration,  to  a  third  person  for  the  plaint- 
iff's benefit.  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Burr  v.  Beers ^  24  N.  Y. 
178.  Where  a  debtor  transfers  property  to  a  third  person  in  considera- 
tion of  his  promise  to  pay  the  debt  to  the  creditor,  the  latter  may 
accept  and  adopt  the  promise  when  it  becomes  known  to  him  and  main- 
tain an  action  upon  it.     When  the  promise  in  such  cases  is  the  corisid- 
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eration  or  condition  upon  which  the  third  party  has  received  the  debtor's 
property,  he  thereby  makes  the  debt  his  own  and  assumes  an  inde- 
pendent duty  of  payment,  irrespective  of  the  liability  of  the  principal 
or  original  debtor.^  It  appears  that  the  plaintiff,  some  time  before  the 
commencement  of  the  action,  demanded  payment  of  the  debt  from  the 
defendant,  so  that  there  can  be  no  question  as  to  the  acceptance  or  adop- 
tion of  the  promise. 

It  becomes  important,  therefore,  to  determine  whether  the  promise 
contained  in  the  instrument  is,  in  fact,  an  original  and  absolute  one  to 
pay  the  debt  or  collateral  merely.  That  must  depend  upon  the  inten- 
tion of  the  parties,  to  be  ascertained  from  the  language  used  and  from 
all  the  surrounding  circumstances.  The  findings  of  the  referee,  when 
read  together  and  considered  in  the  light  of  what  is  to  be  fairly  implied, 
as  well  as  what  is  expressed,  import  that  the  defendants,  by  this  instru- 
ment, intended  to  and  did  promise  to  pay  the  plaintifPs  debt  abso- 
lutely. This  conclusion  is  necessarily  involved  in  the  findings,  if  not 
expressly  found  in  terms,  and  we  may  consider  all  the  facts  found  and 
the  evidence  in  the  record,  in  order  to  give  the  decision  its  proper  force 
and  construction.     Ogden  v.  Alexander^  140  N.  Y.  356. 

The  judgment  of  the  referee  has  been  reversed  upon  the  g^und  that 
the  instrument,  when  considered  with  the  other  facts  and  circumstances 
of  the  case,  found  or  conceded,  creates  no  legal  liability  against  the 
defendants  for  which  the  plaintiff  can  maintain  an  action.  We  are  not 
inclined  to  agree  to  this  view  of  the  case.  The  character  of  the  defend- 
ants'  promise  is  not  to  be  determined  solely  with  reference  to  the  lan- 
guage employed.  Words  to  the  effect  that  a  third  party  will  see  the 
debt  paid,  or  become  responsible  or  the  like,  have  been  held  to  import 
an  original  and  absolute  promise  when  taken  in  connection  with  the 
facts  and  circumstances  of  the  transaction.* 

It  is  true  that  the  meaning  of  such  words,  whether  imputing  an  orig- 
inal or  collateral  promise,  has  been  discussed  mostly  in  cases  where 
the  Statute  of  Frauds  has  been  relied  upon  as  a  defence,  still  the  same 
principle  will  apply  in  any  case  where  it  is  material  to  determine 
whether  a  promise  is  original  or  not.  If  the  defendants  intended  to 
and  did  make  this  debt  their  own  by  a  promise  founded  upon  a  new  and 
original  consideration  of  benefit  to  the  defendants,  moving  to  them  from 
the  debtor,  the  fact  that  the  debt  may  still  subsist  against  the  original 
debtor  is  no  objection  to  a  recovery.'  The  true  construction  of  the 
whole  transaction  is  that  the  original  debtor  put  a  fund  or  property  into 
the  hands  of  the  defendants  by  absolute  transfer  upon  their  promise  to 

1  Citing,  F.  Nat,  Bank  v.  Chalmers.  144  N.  Y.  432  ;  White  v.  Rintoul,  108  N.  Y.  222 ;  Town- 
send  V.  Rackham,  143  N.  Y.  516;  Gifford  v.  Corrigan,  117  N.  Y.  257 ;  Wager  v.  I^ink,  134  N. 
Y.  122. 

2  Citing,  Chase  v.  Day,  17  Johns.  114;  Mountstephen  v.  I^akeman,  I,.  R.  (7  Eng.  &  Ir. 
App.)  17. 

8  Citing,  I«eonard  v.  Vreedenburgh,  8  Johns.  29  ;  Farley  v.  Cleveland,  4  Cowen,  432;  Mal- 
loiy  V.  Gillett,  21  N.  Y.  412. 
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pay  the  plaintiff's  debt  with  others  ;  and,  although  the  plaintiff  was  not 
a  party  to  the  transaction,  it  was  for  her  benefit,  and  as  the  promise  is 
founded  upon  a  new  and  independent  consideration  she  may  enforce  it 
within  the  doctrine  of  the  cases  cited.  The  facts  found  or  conceded 
show  that  such  was  the  transaction,  and  that  the  purpose  of  the  paper 
in  question  was  to  assume  the  payment  of  the  plaintifTs  debt  in  the 
manner  stated  therein. 

In  the  first  place  we  have  the  fact  that  the  defendants  executed  the 
paper  in  the  belief  that  the  property  transferred  to  them  by  the  debtor 
was  sufficient  to  pay  their  own  debt,  and  also  that  of  the  other  parties 
named.  This  clearly  appears  from  the  averments  of  their  answers.  It 
is  equally  clear  that  the  defendants  were  informed  by  the  debtor  that 
the  plaintiflPs  debt  was  one  of  honor,  which  he  was  bound  to  protect, 
since  it  was  for  money  borrowed  by  him,  and  that  he  refused  to  make 
the  transfer  except  upon  the  condition  that  the  defendants  should  bind 
themselves  to  take  care  of  this  debt.  It  appears  also  that  when  the 
property  was  put  into  the  possession  of  the  defendants  they  employed 
the  debtor  to  carry  on  the  business  as  their  agent,  furnishing  him  with 
other  goods,  and  that  the  business  was  so  conducted  for  some  time  after 
the  transfer.  The  defendants,  no  doubt,  believed  that  if  the  property 
transferred  should  prove  in  any  degree  insufficient,  the  balance  would 
be  made  up  from  the  earnings  of  the  business,  and  in  any  event  they 
had  five  years  within  which  to  pay  the  debt.  The  language  of  the 
instrument  when  coupled  with  the  facts  and  circumstances  referred  to, 
does  not,  we  think,  give  much  support  to  the  theory  which  prevailed 
in  the  court  below,  that  the  defendants*  promise  imported  nothing  more 
than  an  agreement  on  their  part  with  the  debtor,  and  for  his  benefit 
alone,  to  advance  to  him  money  with  which  he  might  pay  the  debt  in 
question.  We  think  they  virtually  assumed  it  themselves  upon  the 
transfer  by  the  debtor  of  all  his  property  to  them.  The  theorj'^  that  the 
defendants'  obligation  was  simply  to  advance  money  to  Hoyt  to  enable 
him  to  pay  the  plaintifTs  debt  is  sought  to  be  supported  by  artificial 
reasoning  and  judicial  authority,  but  it  is  not  the  natural  legal  infer- 
ence to  be  drawn  from  the  transaction.  The  cases  in  which  such  a  prin- 
ciple was  sanctioned  arose  upon  facts  qiiite  different  from  these  appear- 
ing in  this  record.     Gamsey  v,  Rogers ^  47  N.  Y.  233. ^ 

There  would,  no  doubt,  be  great  difficulty  in  holding  the  defendants 
liable  to  the  plaintiff  if  the  proposition  of  their  counsel  that  the  promise 
was  collateral,  importing  nothing  more  than  that  Hoyt,  the  debtor, 
would  pay  the  debt  within  five  years,  could  be  admitted.  Everything 
in  the  record  tends  to  show  that  such  was  not  the  intention  of  the 
parties  to  the  agreement.  Neither  Hoyt  nor  the  defendants  understood 
the  promise  in  that  waj'.  They  expected  that  the  property  transferred 
to  the  defendants  would  enable  them  to  pay  all  the  debts  referred  to, 

1  Given  in  text,  infra. 
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and  upon  that  basis  the  promise  must  have  been  intended  to  be  abso- 
lute. To  hold  that,  under  the  circumstances,  the  defendants  intended 
nothing  more  than  a  collateral  guaranty  that  Hoyt,  after  being  stripped 
of  all  he  had,  would  pay  the  debt  within  five  years,  would  be  to  impute 
to  them  dishonesty  in  seeking  to  retain  for  themselves  the  property  of 
their  debtor,  in  excess  of  their  debt.  The  reasonable  and  natural  con- 
clusion from  all  the  facts  is  that  the  defendants  intended  to  pay  this 
debt  to  the  plaintiff  out  of  the  property  of  the  debtor  which  they 
received,  and  so  bound  themselves.  That  was  the  condition  upon 
which  the  debtor  made  the  transfer. 

The  nature  of  the  defendants'  undertaking  is  not  affected  by  the  fact 
that  less  was  realized  from  the  property  than  was  expected  when  the 
transfer  was  made.  The  intention  of  all  the  parties  to  the  writing  is 
to  be  ascertained  from  the  facts,  existing  at  the  time  it  was  made,  or 
the  situation  as  they  then  understood  it,  not  by  what  took  place  or  was 
disclosed  afterwards.  If  the  defendants  supposed  that  they  were  receiv- 
ing property  from  the  debtor  to  pay  not  only  their  own  debts,  but  also 
that  of  the  plaintiff  and  the  other  creditor  named,  the  conclusion  is 
inevitable  that  they  intended  to  bind  themselves  to  pay  these  debts. 
That  they  did  so  understand  the  situation  at  the  time  that  they  made 
the  promise,  clearly  appears  from  the  record.  The  fact  that  in  the 
writing  the  defendants  agreed  to  guarantee  the  payment  to  the  plaintiff, 
instead  of  agreeing  to  pay,  does  not  control  the  interpretation  of  the 
contract.  The  intention  of  the  parties  and  the  scope  and  meaning  of 
the  promise  is  to  be  ascertained  from  the  nature  of  the  transaction  and 
all  the  attending  facts  and  circumstances  as  well  as  the  written  words. 

Our  conclusion  is  that  the  promise  should  be  interpreted  as  an  abso- 
lute one  on  the  part  of  the  defendants  to  pay  the  plaintiffs  debt ;  that 
it  is  supported  by  a  sufficient  consideration  moving  from  the  debtor  to 
them,  namely,  the  transfer  of  his  property  for  that  purpose,  and  that 
the  legal  conclusion  of  the  referee  was  correct. 

It  follows  that  the  order  and  judgment  appealed  from  should  be 
reversed  and  the  judgment  entered  upon  the  report  of  the  referee 
affirmed,  with  costs  in  all  courts. 

All  concur.  Ordered  accordingly. 
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2.    The  limitations  which  attach  to  the  third  person'' s  right  of  action, 
in  case  of  a  contract  between  others  for  his  benefit, 

NoTB.— The  "broad  principle  that  if  one  person  makes  a  promise  to  another  for  the 
benefit  of  a  third  person,  this  third  person  may  maintain  an  action  on  the  promise/*  while 
assented  to  without  restriction  in  many  cases,  is  limited  and  qualified  in  many  others:  and 
even  when  the  opinion  leaves  the  doctrine  quite  at  large,  the  facts  of  the  case  in  hand  often 
warrant  a  material  restriction.  Just  where  the  line  should  be  drawn  is  however  not  yet 
defined;  in  several  of  its  aspects  the  ratio  decidendi  is  still  open  to  question.  The  restrictions 
which  attach  to  contractual  relations  in  general  are,  of  course,  to  b.'  observed.  Cf.  Hows- 
man  V.  Trenton  Water  Co.  (1893),  119  Mo.  304,  given  in  the  text,  infra.  It  is  equally  clear 
that  whatever  right  of  action  the  third  person  has  because  of  his  contract,  that  right  "can 
not  be  broader  than  that  which  the  party  to  the  contract,  through  whom  the  right  of  action 
is  derived,  would  have  in  the  event  of  its  breach."  The  outside  beneficiary  "can  not 
acquire  a  better  standing  to  enforce  the  agreement  than  that  occupied  by  the  contracting 
parties  themselves."  Ellis  v.  Harrison  (1891),  104  Mo.  270,  277.  But  very  many  cases  which 
turn  upon  the  third  person's  right  of  action,  in  case  of  a  contract  between  others  for  his 
benefit,  require  further  and  more  special  limitations. 

(a)  Is  it  sufficient  that  the  performance  of  a  contract,  valid  between  its  parties,  would 
certainly  result  in  a  material  benefit  to  the  third  person;  or  must  his  benefit  appear  as  the 
direct  aim  and  purpose  of  the  contract  ? 

{b)  Is  it  sufficient  if  a  valid  contract  and  an  intended  benefit  to  the  third  person  appear;  or 
must  the  promisee  in  the  contract  be  under  some  legal  or  equitable  obligation,  within  the 
scope  of  the  contract,  to  the  third  person  for  whose  benefit  the  contract  is  made? 

These  two  aspects  are  often  blended  in  the  same  case,  but  for  the  sake  of  clearness  of 
view  they  will  be  presented  under  separate  heads. 


(A)   The  Benefit  of  the  Third  Person  as  the  Purpose  of  the  Contracting 

Parties. 

GARNSEY  V.  ROGERS  ET  AL. 

Court  of  Appeals  op  New  York,  January,  1872. 

[47  N.  Y.  233.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court 
reversing  a  judgment  upon  the  report  of  a  referee  in  favor  of  the 
plaintifif. 

On  and  prior  to  the  23rd  of  January,  1861,  the  plaintiff,  Lewis  R. 
Garnsey,  was  the  owner  of  two  mortgages  upon  the  property  described 
in  the  complaint,  one  given  to  him  directly,  the  other  acquired  by  him 
through  purchase  and  assignment  from  its  original  mortgagee.  At  the 
date  mentioned,  the  premises  covered  by  these  mortgages  were  owned 
by  the  defendant  Richard  M.  Hermance,  who  had  assumed  and  agreed 
to  pay  them.  At  this  time  they  amounted  together  to  the  sum  of 
$2,000,  besides  an  accumulation  of  interest. 

On  the  23rd  of  January,  1861,  Hermance  was  indebted  to  the  defend- 
ant Harvey  J.  Rogers,  in  the  sum  of  $650.  To  secure  the  payment  of 
this  sum,  Hermance  executed  and  delivered  to  Rogers  a  deed  of  the 
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premises  covered  by  the  mortgages,  containing  a  covenant  on  the  part  of 
Rogers  that  he  would  assume  and  pay  the  said  mortgages.  This  deed 
was  g^ven,  however,  upon  the  parol  condition  that  whenever  Hermance 
should  pay  the  said  $650  and  interest  to  Rogers,  the  premises  should  be 
reconveyed  by  him  to  Hermance. 

On  the  ist  of  August,  1866,  Hermance  gave  Rogers  his  note  for  $700^ 
and  on  the  same  day  Rogers  reconveyed  the  premises  to  Hermance  by 
deed,  in  which  Hermance  covenanted  to  reassume  and  pay  these  mort- 
gages. 

Upon  these  facts  the  referee  found,  as  a  conclusion  of  law,  that  in 
case  the  amount  of  the  mortgages  could  not  be  collected  from  a  sale  of 
the  land  itself,  nor  from  the  defendant  Hermance,  then  and  in  that  case 
the  defendant  Rogers  was  liable  for  the  same.  To  this  conclusion  the 
defendant  Rogers  excepted. 

Upon  the  report  of  the  referee  jud  j^ent  was  entered,  charging  the 
defendant  Harvey  J.  Rogers  with  any  deficiency  which  might  arise 
upon  the  sale  of  the  mortgaged  premises,  in  case  such  denciency  could 
not  be  collected  of  the  defendant  Hermance.  Prom  this  portion  of  the 
judgment  the  defendant  Rogers  appealed. 

IV,  F,  Odellj  for  appellant. 

E,  Cowen,  for  respondent.* 

Rapallo,  J. — ^The  liability  of  a  g^rantee  who  accepts  a  conveyance  by 
the  terms  of  which  he  assumes  the  payment  of  an  existing  mortgage 
upon  the  land,  to  respond  directly  to  the  mortgagee  for  a  deficiency,  in 
case  of  a  foreclosure  and  sale,  was  first  adjudged  in  this  state  in  the 
cscs^oi  Halsey  v.  Reed  [1842],  9  Paige,  445.  That  adjudication  was 
followed  in  the  cases  of  Marsh  v,  Pike^  10  Paige,  597  ;  Cornell  v.  Pres- 
coll,  2  Barb.,  S.  C,  16;  Blyer  v,  Monholland,  2  Sandf.  Ch.,  478,  and 
other  cases.  In  these  cases,  the  sole  ground  upon  which  the  liability 
of  the  grantee  was  placed,  was  that  as  between  the  grantor  and  the 
grantee,  the  grantee,  by  such  an  agreement,  became  the  principal 
debtor  of  the  mortgage  debt,  and  the  grantor  stood  in  the  situation  of 
surety  for  him.  That  the  agreement  of  the  purchaser  was  g^ven  for  the 
indemnity  of  the  vendor,  who  thus  stood  in  the  relation  of  surety  for 
him,  and  that  the  mortgage  creditor  was  entitled  to  the  benefit  of  such 
indemnity,  upon  the  principle  that  where  a  surety  or  person  standing 
in  the  situation  of  surety  for  the  pa3anent  of  a  debt,  receives  a  secu- 
rity for  his  indemnity  and  to  discharge  such  indebtedness,  the 
principal  creditor  is  in  equity  entitled  to  the  full  benefit  of  that  security, 
though  he  did  not  even  know  of  its  existence.  Curtis  v.  Tyler,  9 
Paige,  432. 

In  King  v,  Whilely  [1843],  10  Paige,  465,  this  was  declared  to  be  the 
principle  of  all  the  cases  in  which  it  was  held  that  such  a  stipulation 
inured  to  the  benefit  of  the  mortgagee ;  and  consequently  it  was  held  in 

1  The  ar^ments  are  omitted. 
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that  case  that  when  the  g^rantor,  in  whose  conveyance  such  a  stipula- 
tion was  contained,  was  not  himself  personally  liable  for  the  mortgage 
debt,  the  holder  of  the  mortgage  acquired  no  right  to  resort  to  the 
grantee  for  payment. 

In  the  last  case  cited,  the  chancellor  distinctly  repudiates  the  idea  of 
any  right  being  acquired  by  the  holder  of  the  mortgage,  in  case  of  such 
agreement,  on  the  ground  that  it  was  a  contract  made  between  the 
grantor  and  the  grantee,  for  the  benefit  of  the  mortgagee.  And  he 
refers  to  the  older  English  cases  which  were  cited  in  support  of  the 
doctrine,  that  if  one  person  makes  a  promise  to  another,  for  the  benefit 
of  a  third,  that  third  person  may  maintain  an  action  on  the  promise, 
and  shows  that  that  principle  applies  only  to  third  persons  for 
whose  special  benefit  the  promise  was  intended,  and  that  they  rest 
upon  the  ground  that  the  person  obtaining  the  promise,  and  from 
whom  the  consideration  proceeded,  intended  it  for  the  benefit  of  the 
third  person. 

The  case  of  Russell  v.  Porter,  3  Seld.  171,  recognizes  the  ground  of 
liability  to  be  that  stated  by  the  chancellor,  and  in  the  case  of  Trotter  v, 
Hiighes,  2  Ker.  74,  the  doctrine  of  King  v.  Whitely  was  adopted ;  and 
it  was  accordingly  held  that  although  accepting  a  deed,  containing  such 
a  stipulation,  from  a  party  personally  liable  to  pay  the  mortgage,  ren- 
dered the  g^ntee  liable  to  the  mortgagee,  yet  the  assumption  of  the 
mortgage,  in  a  deed  from  a  party  not  liable  to.  pay  it,  did  not  make  the 
grantee  liable,  inasmuch  as  the  only  ground  of  liability  was  that  of 
equitable  subrogation  of  the  creditor  to  all  securities  held  by  the  surety 
of  the  principal  debtor ;  and  the  grantor  who  was  not  personally  liable 
for  the  mortgage  debt  did  not  stand  in  the  situation  of  surety.  Such 
was,  in  all  the  cases  upon  the  subject,  recognized  as  the  sole  ground  of 
liability  until  the  case  of  Burrv,  Beers  [1861],  24  N.  Y.  178,  which 
was  an  action  at  law,  in  which  the  mortgagee  had  recovered  a  personal 
judgment  for  the  mortgage  debt,  against  a  grantee  who  had  accepted 
a  deed  containing  the  usual  clause  whereby  he  assumed  the  payment  of 
a  mortgage  which  was  a  lien  upon  the  premises.  Denio,  J.,  in  deliv- 
ering the  opinion  of  the  court,  after  referring  to  the  previous  cases 
upon  the  subject,  agrees  that  they  do  not  proceed  upon  the  notion  of  a 
contract  between  the  owner  of  the  equity  of  redemption  and  the  holder 
of  the  mortgage,  but  upon  the  principle  that  the  undertaking  of  the 
grantee  to  pay  off  the  incumbrance  is  a  collateral  security  obtained  by 
the  mortgagor,  which  inures,  by  an  equitable  subrogation,  to  the  benefit 
of  the  mortgagee,  and  that  the  judgment  under  review  could  not  be 
sustained  on  the  doctrine  of  those  cases,  the  action  not  being  for  a  fore- 
closure of  the  mortgage,  and  the  mortgagor  not  being  a  party.  But 
upon  the  authority  of  Lawrence  v.  Fox,  20  N.  Y.  268,  the  judgment 
was  sustained  on  the  broad  principle  that  if  one  person  make  a  promise 
to  another  for  the  benefit  of  a  third  person,  that  third  person  may 
sustain  an  action  upon  the  promise. 
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The  application  of  that  principle  made  in  the  case  of  Lawrence  v.  Fox 
lias  been  the  subject  of  much  discussion,  which  it  is  not  proposed  to 
renew  here.  The  case  of  Burr  v.  Beers,  though  in  conflict  with  Mullefi 
-r.  Whipple,  i  Gray,  317,  and  apparently,  in  conflict  with  King  v. 
Whitely,  lo  Paige,  465,  and  Trotter  v.  Hughes,  2  Ker.  74,  may  well  be 
sustained  for  the  reasons  mentioned  by  Chancellor  Kent,  in  Cumberland 
■V,  CodringUm,  3  Johns.  Ch.  254,  258,  261,  where  he  intimates  that  a 
special  agreement  between  the  purchaser  and  seller  of  the  equity  of 
redemption,  by  which  the  amount  of  the  mortgage  debt  is  considered 
s&  so  much  money  left  in  the  hands  of  the  purchaser  for  the  use  of  the 
mortgagee,  would  be  sufficient  ground  for  a  suit  at  law  by  the  mort- 
gagee. 

The  cases  to  which  reference  has  been  made  exhibit,  I  believe,  every 
^ound  upon  which  it  has  been  hitherto  claimed  that  a  grantee  who,  by 
agreement  with  his  grantor,  assumes  the  payment  of  an  existing  mort- 
gage on  the  premises  conveyed,  becomes  personally  liable  to  the  mort- 
gagee ;  and  the  material  question  now  to  be  considered  is,  whether  the 
principles  of  any  of  these  cases  apply  to  such  an  agreement  when  con- 
tained, not  in  an  absolute  conveyance,  but  in  a  mortgage,  or  in  a  con- 
veyance which  in  equity  amounts  only  to  a  mortgage,  and  impose 
upon  the  second  mortgagee  making  such  an  agreement,  an  absolute, 
-continuing,  personal  liability,  which  can  be  enforced  by  the  first  mort- 
gagee against  the  second. 

The  conveyance  from  Hermance  to  Rogers  is  found  by  the  referee  to 
liave  been  intended  only  as  a  security  for  an  existing  debt,  and  accom- 
panied by  an  agreement  for  redemption,  and  must  in  equity  be  treated 
as  a  mortgage  and  nothing  more.  The  covenant  therein,  whereby 
Rogers  assumed  the  payment  of  the  prior  mortgages  held  by  the 
plaintiff,  should  therefore  be  construed  as  if  contained  in  a  mortgage. 
It  having  been  established,  by  repeated  adjudications,  that  a  deed, 
though  absolute  on  its  fcice,  may  be  proved  by  parol  to  have  been  given 
as  security  for  a  debt,  and  that  when  that  fact  is  established  it  is  defeasi- 
ble by  redemption,  and  vests  in  the  grantee  only  the  rights  of  a  mort- 
gagee, consistency  requires  that  the  character  thus  given  to  the  instru- 
ment should  affect  all  its  parts,  and  that  the  obligations  which  it  pur- 
ports to  impose  upon  the  grantee  should  have  no  grater  effect  than  if 
the  defeasance  which  is  proved  by  parol  had  been  incorporated  in  the 
instrument ;  especially  when  third  parties  claim  equitable  rights  under 
such  covenants. 

Assuming  for  the  moment  that  in  such  a  case  the  agreement  of  the 
grantee  or  mortgagee  to  pay  off  prior  incumbrances  is  founded  upon  a 
sufficient  consideration,  it  is  still  difficult  to  see  how  it  can  be  brought 
within  the  principle  of  the  earlier  cases  cited,  they  being  all  founded 
upon  the  doctrine  that  as  between  the  grantor  and  grantee  the  latter 
becomes  the  principal  debtor  for  the  mortgage  debt,  which  has  been 
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allowed  him  out  of  the  purchase  money.  Where  he  takes  only  a  mort- 
gage he  owes  no  money  for  the  land,  which  he  can  promise  to  pay  to 
the  prior  mortgagee,  for  he  does  not  acquire  title  to  the  land.  To 
become  a  debtor  to  any  one  he  must  owe  a  debt.  Where  he  buys  the 
land  absolutely  for  a  stipulated  price,  and  instead  of  paying  the  whole 
of  it  to  his  grantor,  he  is  allowed  to  retain  a  part  which  he  ag^rees  to 
pay  to  a  creditor  of  the  grantor  having  a  lien  upon  the  land,  the 
amount  which  he  thus  agrees  to  pay  is  his  own  debt,  which  by  arrange- 
ment with  his  grantor  he  has  agreed  to  pay  to  the  creditor  of  the  latter, 
and  although  this  arrangement,  not  being  assented  to  by  the  creditor, 
does  not  discharge  the  grantee  from  liability,  yet  as  between  him  and 
the  party  who  has  thus  assumed  it,  the  grantor  is  a  mere  surety.  If 
the  grantee  pays  it,  he  pays  only  what  he  agreed  to  pay  for  the  land, 
and  pays  it  in  the  manner  agreed  upon.  And  there  is  no  hardship  in 
allowing  either  the  g^ntor  or  the  mortgagee  to  enforce  its  pa3anent. 
But  in  the  case  of  a  party  having  the  land  merely  as  security,  such  an 
undertaking  is  simply  a  promise  to  advance  money  to  pay  the  debt  of 
his  grantor  or  mortgagor,  which  money  when  advanced  the  junior 
mortgagee  can  collect  under  his  mortgage.  Western  Insurance  Co,  v. 
Village  of  Buffalo,  i  Paige,  284.  If  Rogers  had  paid  the  lien  in  ques- 
tion, and  on  a  foreclosure  of  his  own  mortgage  the  premises  had  not 
brought  enough  to  satisfy  it  together  with  the  sum  paid  by  him  to 
discharge  the  prior  liens,  Hermance  would  have  been  liable  to  hini  for 
the  deficiency. 

Where  a  party,  taking  from  his  debtor  a  lien  on  property  subject  to 
prior'  liens,  assumes  and  pays  them  off  he  is  certainly  entitled  to  add 
the  amounts  so  paid  to  his  original  debt ;  the>pa3anents,  though  made 
in  pursuance  of  his  agreement,  are  made  for  the  benefit  of  the  debtor, 
and  upon  his  debts  and  to  protect  him  and  his  property.  It  is  obvious 
that  an  agreement  of  this  character  is  a  mere  ag^reement  to  advance, 
and  not  a  security  in  the  hands  of  the  grantor  as  surety,  available  ta 
the  parties  in  whose  favor  the  prior  liens  exist,  on  the  ground  of  equit- 
able subrogation. 

The  judgment  can  not  be  sustained  on  the  principles  which  prevailed 
prior  to  the  case  of  Burr  v.  Beers,  24  N.  Y.  1 78,  and  the  next  inquiry 
is  whether  it  can  be  sustained  on  the  doctrine  of  that  case. 

Was  this  a  promise  made  to  Hermance  for  the  benefit  of  the  plaintiff? 
I  do  not  understand  that  the  case  of  Lawrence  v.  Fox  has  gone  so  far 
as  to  hold  that  every  promise  made  by  one  person  to  another,  from  the 
performance  of  which  a  third  would  derive  a  benefit,  gives  a  right  of 
action  to  such  third  party,  he  being  privy  neither  to  the  contract  nor 
the  consideration.  To  entitle  him  to  an  action,  the  contract  must  have 
been  made  for  his  benefit.  He  must  be  the  party  intended  to  be  bene- 
fited ;  and  all  that  the  case  of  Lawrence  v.  Fox  decides  is,  that  where " 
one  person  loans  money  to  another,  upon  his  promise  to  pay  it  to  a  third 
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party  to  whom  the  party  so  lending  the  money  is^  indebted,  the  contract 
thus  made  by  the  lender  is  made  for  the  benefit  of  his  creditor,  and  the 
latter  can  maintain  an  action  upon  it  without  proving  an  express 
promise  to  himself  from  the  party  receiving  the  money.  Johnson,  C.  J., 
and  Denio,  J.,  placed  their  votes  upon  the  distinct  ground  that  the 
contract  could  be  regarded  as  having  been  made  by  the  debtor  as  the 
agent  of  his  creditor,  and  that  the  latter  could  ratify  the  contract  thus 
made  for  his  benefit.  In  Burrv,  Beers,  24  N.  Y.  178,  the  amount  due 
upon  the  mortgage  was  reserved  out  of  the  purchase  money  and  left  in 
the  hands  of  the  purchaser,  upon  his  agreement  with  the  vendor  to 
apply  it  to  the  payment  of  the  mortgage  debt.  The  purchaser  was 
bound  to  pay  the  whole  price,  but  by  this  agreement  a  portion  of  it  was 
set  apart  for  the  use  of  the  mortgagee,  and  the  purchaser  undertook  to 
pay  it  to  the  mortgagee,  and  no  one  else.  No  other  person  was 
entitled  to  receive  it.  That  arrangement  was  regarded  as  a  contract 
made  for  the  benefit  of  the  mortgagee,  and  it  was  held  that  he  could 
enforce  it.  In  that  case  the  purchase  money  was  in  fact  a  fund  in  the 
hands  of  the  purchaser,  which  he  had  agreed  to  apply  to  the  use  of  the 
mortgage  creditor.  In  performing  that  agreement  he  would  have  done 
nothing  more  than  pay  his  own  debt  in  the  manner  in  which  he  had 
agreed  to  pay  it. 

But  in  the  present  case  the  agreement  was  not  to  apply  money  which 
the  promisee  delivered  for  the  purpose,  or  which  was  due  him  from  the 
promisor,  to  the  use  of  a  third  party,  but  the  promisor  engaged  to 
advance  his  own  money  for  the  purpose  of  protecting  the  property  of 
the  promisee,  which  advance  when  made  would  become  a  lien  on  the 
property  of  the  promisee.  Regarding  the  conveyance  as  a  mortgage, 
the  stipulation  was  in  effect  to  advance  to  the  promisee  on  the  security 
of  the  property,  to  discharge  prior  liens,  and  was  made  for  the  benefit 
of  the  promisee  only. 

If  such  a  contract  could  be  enforced  by  the  creditor  who  would  be 
incidentally  benefited  by  its  performance,  every  agreement  by  which  one 
party  should  agree  with  another,  for  a  consideration  moving  from  him, 
to  become  security  for  him  to  his  creditors,  or  to  advance  money  to  pay 
his  debts,  could  be  enforced  by  the  parties  whose  claims  were  thus  to 
be  secured  or  paid.  I  do  not  understand  any  case  to  have  gone  this 
length.  This  is  not  the  case  of  a  trust.  If  the  property  had  been  con- 
veyed to  Rogors,  in  trust,  to  pay  the  plaintiff's  claims,  the  legal  estate 
would  have  vested  in  Rogers,  and  he  would  have  been  compelled  to 
execute  the  trust.  But  no  such  trust  was  declared  in  the  deed,  nor 
could  it  be  created  by  parol,  as  to  real  estate 

It  must  further  be  considered  that,  where  such  an  assumption  is 
made  on  an  absolute  conveyance  of  land,  it  is  unconditional  and  irrevo- 
cable. The  grantor  can  not  retract  his  conveyance,  or  the  grantee  his 
promise  or  undertaking ;  but,  when  contained  in  a  mortgage,  the  con- 
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veyance  is  defeasible.  The  grantor  reserves  the  right  to  annul  it  by 
paying  his  debt,  and  when  he  does  so,  he  discharges  the  agreement  to 
pay  the  prior  mortgage.  The  reservation  of  this  right  is  inconsistent 
with  the  idea  that  the  assumption  by  the  grantee  was  for  the  benefit  of 
the  prior  mortgagee  ;  for,  if  it  were,  the  grantor  would  have  no  control 
over  the  rights  thus  acquired  by  a  third  party.  The  reservation  of  this 
control  by  the  grantor  shows  that  the  agreement  was  for  his  benefit 
only,  and  prevents  its  inuring  to  the  benefit  of  any  third  party.  In 
the  present  case  the  control  had  actually  been  exercised,  and  the  grantor 
had  redeemed  and  resumed  the  enjoyment  of  his  property,  in  pursu- 
ance of  the  condition  before  this  action  was  commein^ced,  and  the 
grantee  had  ceased  to  have  any  interest  in  or  claim  upon  it. 

I  am  not  quite  prepared  to  hold  that  the  agreement  of  the  defendant, 
to  pay  the  prior  mortgages,  was  absolutely  void  for  want  of  considera- 
tion. 

In  the  case  of  Ricard  v.  Sandersotty  41  N.  Y.,  179,  the  property  was 
placed  in  the  hands  of  Sanderson  for  the  purpose  of  securing  debts  due 
not  only  by  the  grantor,  but  by  others,  and  not  to  Sanderson  individ- 
ually, but  to  a  firm  of  which  he  was  a  member.  The  agreement  was 
in  writing,  and  its  terms  are  not  given  in  the  case  as  reported,  and 
it  may  be  that  they  created  a  trust  in  Sanderson,  and  that  the  legal  title 
was  vested  in  him.  Moreover,  the  case  does  not  show  that  the  instru- 
ment or  the  title,  or  possession  of  Sanderson  under  it,  had  at  the  time  of 
the  recovery  against  him  been  extinguished  or  terminated  in  pursuance 
of  any  condition  to  which  it  was  subject. 

It  may  be  that  constituting  Rogers  mortgagee  in  possession,  of  real 
estate  exceeding  in  value  the  amount  of  his  debt,  was  a  consideration 
for  the  undertaking  of  Rogers  to  advance  the  money  necessary  to  pay 
off  the  prior  liens,  and  that  while  the  mortgage  remaineitl  in  force,  and 
Rogers  continued  in  possession,  Hermance  could  have  compelled  the 
performance  of  that  agreement  for  the  protection  of  his  own 'estate. 
It  is  true  that  the  giving  of  the  security  was  less,  so  far  as  the  defend- 
ant was  concerned,  than  Hermance  was  already  under  a  legal  obligation 
to  do.  It  was  not  so  beneficial  to  the  defendant  as  would  have  been  the 
payment  of  his  claim.  But  at  the  same  time  it  was  an  act  which  Her- 
mance was  not  legally  bound  to  perform,  and  which  might  be  preju- 
dicial to  him;  and  it  was  not  unreasonable  that  when  he  parted  with 
the  possession  of  his  property,  and  added  to  the  previous  incumbrances 
thereon,  thus  disabling  himself  from  protecting  it,  he  should  exact  of 
the  party  to  whom  he  thus  gave  it  as  security,  that  he  should  protect  it; 
and  the  latter  may  have  been  willing  to  bind  himself  to  do  that  which, 
without  any  agreement,  he  might  have  been  obliged  to  do  to  protect 
his  own  security.  A  stipulation  by  the  mortgagee  in  possession  to  keep 
down  prior  mortgages,  taxes,  etc.,  might,  perhaps,  be  enforced  by  the 
mortgagor.     But  when  the  mortgage  is  canceled,  and  the  mortgagor  is 
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restored  to  the  enjoyment  of  the  property,  such  stipulations  are  extin- 
gxdshed  with  the  mortgage. 

The  judgment  should  be  affirmed  with  costs. 

All  concur.  Judgment  affirmed } 

iSee  alao  Crowell  v.  Hospital  of  St.  Barnabas  (1876),  27  N.  J.  Eq.  650,  657;  Arnaud  v. 
Grigg  (1878),  29  N.  J.  Eq.  482.  Pardee  v.  Treat  (1880),  82  N.  Y.  385;  Root  v.  IVright  (1881),  84 
N.  Y.  72;  Meech  v.  Ensign  (1881),  49  Conn.  191,  209;  Peacock  v.  IVilliams  (1887),  98  N.  C.  324; 
Savings  Bank  v.  Thornton  (1896),  112  Cal.  255,  259. 

In  The  State  v.  St.  Louis  &  San  Francisco  Ry.  Co.  (1894),  125  Mo.  595,  615,  the  defendant 
railway  company  had  agreed  to  *'save  harmless"  another  railway  company  against  the 
claims  of  third  persons.  Said  the  Court:  "Persons  who  are  not  parties  to  a  contract  may 
acquire  rights  under  it  by  assignment  and  by  novation.  In  such  cases  they  become  parties 
thereto.  But  the  general  rule  is  that  strangers  to  a  contract  can  not  sue  upon  it.  There  are, 
however,  some  exceptions  to  this  rule.  One  is  that  where  property  is  placed  in  the  hands 
of  another  person  who  agrees  to  deliver  the  property  or  the  proceeds  arising  from  the  s&le 
thereof  to  a  third  petson,  such  third  person  has  a  cause  of  action  against  the  person  in 
-whose  hands  the  property  was  placed.  There  is  another  exception  more  in  point  in  this 
case,  asserted  by  most  of  the  courts  in  this  country.  This  exception  may  be  stated  as 
follows:  Where  one  person,  for  a  valuable  consideration,  makes  a  promise  to  ano(her  for 
the  benefit  of  a  third  person,  such  third  person  may  maintain  an  action  upon  the  promise. 
This  principle  has  found  a  strong  foot-hold  in  the  former  adjudications  of  this  court.  It 
was  first  limited  to  promises  contained  in  simple  contracts.  Bank  v.  Benoist^  10  Mo.  519; 
Robbins  V.  Ayres,  10  Mo.  538;  Meyer  v.  Lowell,  44  Mo.  328;  Flannagan  v.  Hutchinson,  47  Mo. 
237.  But  it  was  subsequently  extended  so  as  to  apply  to  covenants— contracts  under  seal. 
Rogers  v.  Gosnell,  51  Mo.  466;  S.  C.  58  Mo.  589;  Fitzgerald  v.  Barker,  70  Mo.  687;  S.  C.  85  Mo. 
14.  It  is  not  necessary  to  specify  the  debts  which  the  promisor  or  covenantor  assumes  and 
agrees  to  pay.  It  is  enough  to  speak  of  them  as  a  class,  and  the  particular  debt  in  question 
may  be  shown  to  be  one  which  falls  within  that  class.  Schuster  v.  Railroad,  60  Mo.  290; 
Schmidt  v.  Glade,  126  111.  485;  Snell  v.  Ives,  85  111.  279,  Brenner  v.  Luth,  28  Kan.  581. 

*'  This  brings  us  to  the  far  more  difficult  question,  whether  the  state  can  maintain  this 
suit  against  the  St.  I/>ni8  &  San  Francisco  Railway  Company,  on  the  tripartite  agreement 
of  the  thirty-first  of  January,  1880.  It  n^ay  be  observed  here  that  the  principle  of  law 
before  stated,  namely,  that,  where  one  i>erson  makes  a  promise  to  another  for  the  benefit  of 
a  third  person,  such  third  person  may  sue  on  the  promise,  must  be  kept  within  reasonable 
bounds.  To  entitle  a  third  person  to  sue  it  must  clearly  appear  that  the  contract  was  made  for 
the  benefit  of  such  third  person  or  persons,  as  one  of  its  principal  objects.  Howsmon  v.  Trenton 
Water  Co.,  119  Mo.  306  A.  mere  indirect  or  incidental  benefit  is  not  sufficient.  Burton  v. 
Larkin,  36  Kan.  246;  Bank  v.  Grand  Lodge,  98  U.  S.  123.  If  the  agreement  or  covenant  is 
simply  one  to  indemnify  and  save  harmless  one  of  the  parties  to  the  contract,  against  the 
claims  of  third  persons,  then  such  third  persons  can  not  sue  upon  the  agreement  or  cove- 
nant. Such  a  contract,  whether  under  seal  or  not,  is  not  a  contract  for  the  benefit  of  third 
pci  sons  within  the  meaning  of  the  exception  to  the  general  rule.  Kansas  City  ex  rel.  v. 
O'Connell,  99  Mo.  357;  Weller  v.  Goble,  66  Iowa,  113;  Howsmon  v.  Trenton    Water  Co.,  supra. 

"  Now,  to  understand  this  tripartite  agreement  .we  must  first  see  what  were  the  leading 
objects  sought  to  be  accomplished  by  it.  Two  of  the  companies,  the  Atchison  and  the  San 
Francisco,  owned  and  operated  separate  but  connecti:ig  lines.  They  desired  to  build  a 
further  connecting  line  from  a  point  in»New  Mexico  west  to  the  Pacific  coast,  and  to  operate 
the  whole  as  a  continuous  line  under  a  traffic  agreement.  In  building  the  new  line  they 
desired  to  avail  themselves  of  the  charter  and  land  grant  of  the  Atlantic  &  Pacific 
Company.  These  were  the  leading  objects  in  view.  To  accomplish  them  the  Atchison  and 
San  Francisco  companies  acquired  seven-eighths  of  the  stock  of  the  Atlantic  &  Pacific. 
That  company  was  insolvent,  and  many  of  its  debts  were  secured  by  mortgages  on  the 
road  owned  and  operated  by  the  San  Francisco  Company.  As  the  new  road  was  to  b^ 
built  to  a  large  extent  by  aid  furnished  by  the  two  solvent  companies,  they  undertook  to 
determine  which  should,  as  between  themselves,  liquidate  the  debts  of  the  Atlantic  & 
P-cific.  To  that  end  they  made  the  schedule  of  debts  and  liabilities  of  the  Atlantic  & 
Pacific,  before  set  out;  but  they  were  careful  to  say  valid  defences  might  exist  as  to  some  of 
them.  The  San  Francisco  Company  then  agreed  to  and  with  the  other  companies  first, 
*to  take  up,  pay  and  cancel  and  surrender  canceled,  to  the  pariy  of  the  second  part 
^  Atlantic  &  Pacific  Co.),  all  the  overdue  coupons  on  the  bonds  of  said  party  of  the  second 
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'  CAMPBELL  V,  SMITH. 
Court  of  Appeals  of  New  York,  October  2,  1877. 

[71  N,  Y.  26.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  revers- 
ing a  judgment  in  favor  of  the  defendant,  entered  upon  a  decision  in  a 
trial  without  a  jury.* 

This  action  was  brought  by  plaintiff  as  assignee  of  a  bond  and  mort- 
gage executed  by  Maria  C.  Hood  upon  premises  in  Brooklyn,  to  recover 
a  deficiency  arising  upon  foreclosure  sale,  upon  an  alleged  covenant  in 
a  deed  from  said  Maria  C.  Hood  to  defendant,  assuming  and  agreeing 
to  pay  the  mortgage. 

The  courts  found,  in  substance,  among  other  things,  that  the  mort- 
gagor, in  pursuance  of  an  agreement  of  sale  made  with  one  Burtis, 
executed  and  delivered  to  the  latter  a  deed  of  the  premises  which  recited 
that  the  amount  of  the  mortgage  was  deducted  from  the  purchase-price, 
and  the  conveyance  was  subject  thereto ;  and  contained  a  covenant  on 
the  part  of  the  grantee  to  pay  the  same.  The  name  of  the  grantee 
was  left  blank,  and  Burtis  was  authorized  to  insert  the  name  of  any 
person  or  grantee.  Burtis  thereafter,  being  indebted  to  a  firm  of  which 
defendant  was  a  member,  agreed  with  the  latter  that  he  would  insert 
his  name  in  the  deed,  and  that  any  profits  arising  from  a  sale  or  other 
disposition  of  the  premises  should  be  applied  upon  said  indebtedness. 

part  now  outstanding;  second,  and  also  agrees  to  save  the  parties  hereto  of  the  second  and 
third  part,  severally,  harmless  from  all  bonds,  script,  debentures,  floating  dtbt,  and  other 
obligations  and  liabilities  of  the  party  of  the  second  part,  as  well  against  such  as  are 
hereinbefore  enumerated,  classified  and  described,  as  any  and  all  others  now  existing,  and 
to  pay  and  surrender  the  same  cancelled  and  discharged  to  the  party  of  the  second  part  as 
fast  as  the  same  are  obtained  by  the  party  of  the  first  part,  by  payment  or  otherwise,* 
excepting,  however,  the  bonds  scheduled  at  $1,189,905,  and  at  $795,000. 

**  There  is  a  marked  difference  between  the  two  clauses  of  the  contract.  In  the  first  there 
is  an  undertaking  on  the  part  of  the  San  Prandsco  Company  to  pay  the  overdue  coupons. 
The  state*s  demand  does  not  come  within  that  clause.  By  the  second  clause  the  San  Fran- 
cisco Company  agrees  to  save  the  other  'contracting  companies  harmless  from  the  other 
obligations  and  liabilities  of  the  Atlantic  &  Pacific  Company  whether  scheduled  or  not. 
This  is  the  clause  upon  which  the  state  does,  and  must,  rely.  Thus  far  this  clause  is  nothing 
more  than  an  agreement  to  save  the  other  parties  harmless,  that  is  to  say,  an  agreement  of 
indemnity.  It  is  true  this  clause  goes  on  to  say  the  San  Prandsco  Company  shall  '  pay  and 
surrender  the  same,  canceled  and  discharged,  to  the  second  party  as, fast  as  the  same  are 
obtained  by  the  party  of  the  first  part,  by  payment  or  otherwise ;'  but  these  words  are  subordi- 
nate to  the  agreement  to  save  harmless,  and  were  designed  to  give  a  further  expression  to 
the  same  thought.  They  can  not  have  the  effect  to  change  the  agreement  from  one  of 
indemnity  to  a  contract  made  for  the  benefit  of  third  persons.  It  was  certainly  never 
intended  that  the  San  Francisco  Company  should  pay  any  obligation  to  which  the  Atlantic 
&  Pacific  Company  had  a  defence  of  any  kind.  Taking  the  contract  as  a  whole  and  keep- 
ing in  view  its  general  object  and  purpose,  it  is  simply  an  adjustment  of  affairs  as  between 
the  parties  thereto,  and  was  never  designed  or  intended  to  be  a  contract  for  the  benefit  of 
third  i)ersons."— Ar  Black,  P.  J.— Ed, 

1  Reported  below,  Campbell  v.  Smith  (1876),  8  Hun,  6. 
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Burtis  thereupon  inserted  defendant 's  name  as  grantee  in  the  deed,  and  had 
the  same  recorded,  with  defendant 's  knowledge  and  consent .  Burtis  there- 
after procured  a  purchaser,  and  defendant  at  his  request  conveyed  the 
premises  subject  to  the  mortgage,  the  deed  containing  a  similar  cove- 
nant. Plaintiff  subsequently  foreclosed  his  mortgage  without  making 
defendant  a  party,  and  upon  foreclosure  sale  a  deficiency  arose.  Defend- 
ant's  grantee  was  made  a  party  to  the  foreclosure  sale,  but  no  judgment 
for  any  deficiency  was  demanded  or  taken  against  him. 

The  court  found  that  the  deed  was  accepted  by  defendant  as  security 
for  the  indebtedness  of  Burtis  to  defendant's  firm  and  that  defendant 
was  entitled  to  judgment.     Judgment  was  entered  accordingly. 

D.  P.  Barnard,  for  appellant. 

/.    T.  i)/<2r<?j«,  for  respondent.* 

Church,  Ch.  J. — ^We  concur  with  the  General  Term  that  the  case  of 
Gamsey  v.  Rogers,  47  N.  Y.  223,  is  not  controlling  in  favor  of  the 
defendant.  In  that  case  a  debtor  conveyed  to  his  creditor  certain  prem- 
ises by  deed  as  security  for  his  debt,  and  it  was  held  that  an  agreemenf 
in  the  deed  that  the  creditor  would  pay  a  prior  incumbrance  was  for  the 
benefit  and  protection  of  the  debtor,  and  did  not  inure  to  the  benefit  of 
the  holder  of  the  incumbrance,  within  Lawrence  v.  Fox,  20  N.  Y.  268, 
and  kindred  cases  ;  and  that  upon  the  payment  of  the  debt,  and  a  recon- 
veyance of  the  premises  to  the  debtor,  with  the  assumption  upon  the 
part  of  the  latter  of  the  incumbrance,  the  creditor  was  released  from  all 
obligation  upon  his  covenant  in  the  deed.  Here  no  such  relation  existed 
between  Hood,  the  grantor,  and  the  defendant.  The  former  conveyed 
absolutely  all  her  interest  in  the  premises,  and  the  defendant,  by 
consenting  to  the  insertion  of  his  name  as  grantee,  and  accepting  the 
conveyance,  occupied  the  position  of  purchaser.  As  between  them  the 
relation  of  grantor  and  grantee  existed,  with  all  the  rights  and  obliga- 
tions incident  to  that  position.  The  covenant  to  pay  the  mortgage  was 
absolute,  and  the  mortgagee  had  the  right  to  enforce  it.  The  principle 
that  when  A.  for  a  valuable  consideration,  agrees  with  B.  to  pay  his 
debt  to  C,  the  latter  can  enforce  the  contract  against  A.,  has  been 
repeatedly  adjudicated,  and  is  applicable  to  the  transaction  developed 
in  this  case.' 

The  transaction  with  Burtis  did  not  impair  the  right  of  Hood,  nor 
the  plaintiff  as  assignee  of  the  mortgagee.  That  was  an  arrangement 
collateral  to  the  deed,  and  affected  only  the  parties  to  it.  The  relative 
rights  of  Burtis  and  the  defendant  are  not  involved  in  this  action.  The 
defendant  consented  to  occupy  the  position  of  grantee  in  the  deed,  under 
an  agreement  with  Burtis,  which  can  not  affect  the  plaintiff. 

1  The  arguments  are  omitted. 

S  Referring  especially  to  Lawrence  v.  Fox  (1859),  20  N.  Y.  268  ;  Burr  v.  Beers  (1861),  24  N. 
Y.  178 ;  Ricard  v.  Sanderson  (1869),  41  N.  Y.  179  ;  Thorp  v.  Keokuk  Coal  Co.  (1872),  48  N.  Y. 
253. 
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It  is  unnecessary  to  consider  whether  the  defendant  is  entitled  in 
equity  to  the  right  of  redemption.     .     .     .* 
The  judgment  must  be  affirmed. 
All  concur.  Judgment  affirmed ^ 


NATIONAL  BANK  v,  GRAND  LODGE. 
Supreme  Court  of  the  United  States,  October,  1878. 

[98   U,  S,  123.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

This  is  an  action  by  the  Second  National  Bank  of  St.  Louis.  Mis- 
souri, against  the  Grand  Lodge  of  Missouri  of  Free  and  Accepted 
Ancient  Masons,  to  compel  the  pa3anent  of  certain  coupons  formerly 
attached  to  bonds  issued  in  June,  1869,  by  the  Masonic  Hall  Associa- 
tion, a  corporation  existing  under  the  laws  of  the  State  of  Missouri,  is 
relation  to  which  bonds  the  Grand  Lodge,  on  October  14,  1869,  adopted 
the  following  resolution : 

*^  Resolved,  that  this  Grand  Lodge  assume  the  payment  of  the  two  hundred 
thousand  dollars  bonds  issued  by  the  Masonic  Hall  Association,  provided  that 
stock  is  issued  to  the  Grand  Lodge  by  said  association  to  the  amount  of  said 
assumption  of  payment  by  this  Grand  Lodge,  as  the  said  bonds  are  paid. " 

The  court  below  instructed  the  jury,  that,  independently  of  the  ques- 
tion of  the  power  of  the  Grand  Lodge  to  pass  the  resolution,  it  was 
no  foundation  for  the  present  action,  and  directed  a  verdict  for  the 
defendant. 

The  jury  returned  a  verdict  in  accordance  with  the  direction  of  the 
court ;  and  the  judgment  having  been  entered  thereon,  the  plaintiff 
sued  out  this  writ  of  error. 

Mr,  John  C,  Orrick,  for  the  plaintiff  in  error. 

Mr.  John  D,  S.  Dry  den,  contra, 

1  Part  of  the  opinion,  on  another  point,  is  omitted. 

SSee  also  Smith  v.  Truslow  (1881),  84  N.  Y.  66a  Distins^uished,  Roe  v.  Barker  (1880),  87 
N.  Y.  43X,  435 :  "  The  learned  counsel  for  the  appellant  endeavors  to  save  this  case  from  the 
effect  of  the  decision  referred  to,  {^Gamsey  v.  Rogers,  47  N.  Y.  237)  in  several  ways.  He 
claims  that  upon  the  evidence  this  was  an  absolute  sale.  That  could  not  be  where  the 
rig^ht  of  redemption  was  reserved,  and  that  fact  is  not  (^sputed.  He  suggests  that  in  Gam- 
sey  V.  Rogers  the  right  of  redemption  had  been  exercised  before  the  commencement  of  the 
action,  while  in  the  case  at  bar  it  had  not.  The  difference  is  immaterial.  The  rule  depends 
upon  the  existence  of  the  right  and  not  upon  its  exercise.  While  that  remains  the  promise^ 
if  made,  is  not  absolute,  and  is  plainly  intended  solely  for  the  benefit  of  the  other  party  to 
the  contract,  and  not  at  all  for  that  of  the  creditor.  That  it  may  result  in  a  benefit  to  him  is 
not  enough  to  give  him  an  absolute  right  of  action.  The  cases  cited  by  the  learned  counsel 
for  the  appellant  do  not  conflict  with  this  rule.  {Ricard  v.  Sanderson,  41  N.  Y.  179 ;  Cooley 
V.  Howe  Machine  Co.^  53  N.  Y.  6ao  ;  Campbell  v.  Smith,  71  N.  Y.  a6.)  In  all  of  them  the  cove- 
nants to  pay  are  absolute  and  the  liability  fixed,  and  it  was  upon  that  distinct  ground  that 
the  creditor's  right  of  action  was  sustained.'*—/^  Finch,  J. 


NATIONAL   BANK   V,    GRAND   LODGE.  287 

Mr.  Justice  Strong  delivered  the  opinion  of  the  court. 

It  is  unnecessary  to  consider  the  several  assignments  of  error  in 
detail,  for  there  is  an  unsurmountaMe  difficulty  in  the  way  of  the 
plaintiff's  recovery.  The  resolution  of  the  Grand  Lodge  was  but  a 
proposition  made  to  the  Masonic  Hall  Association,  and,  when  accepted, 
the  resolution  and  acceptance  constituted  at  most  only  an  executory 
contract  inter  partes.  It  was  a  contract  made  for  the  benefit  of  the 
association  and  the  Grand  Lodge, — ^made  that  the  latter  might  acquire 
the  ownership  of  stock  of  the  former,  and  that  the  former  might  obtain 
relief  from  its  liabilities.  The  holders  of  the  bonds  were  not  parties  to 
it,  and  there  was  no  privity  between  them  and  the  lodge.  They  may 
have  had  an  indirect  interest  in  the  performance  of  the  undertakings 
of  the  parties,  as  they  would  have  in  an  agreement  by  which  the  lodge 
should  undertake  to  lend  money  to  the  association,  or  contract  to  buy 
its  stock  to  enable  it  to  pay  its  debts ;  but  that  is  a  very  different  thing 
from  the  privity  necessary  to  enable  them  to  enforce  the  contract  by 
suits  in  their  own  names. 

We  do  not  propose  to  enter  at  large  upon  a  consideration  of  the 
inquiry  how  far  privity  of  contract  between  a  plaintiff  and  a  defendant 
is  necessary  to  the  maintenance  of  an  action  of  assumpsit.  The  subject 
has  been  much  debated  and  the  decisions  are  not  at  all  reconcilable. 
No  doubt  the  general  rule  is  that  such  a  privity  must  exist.  But  there 
are  confessedly  many  exceptions  to  it.  One  of  them,  and  by  far  the 
most  frequent  one,  is  the  case  where,  under  a  contract  between  two 
persons,  assets  have  come  to  the  promisor's  hands  or  under  his  control 
which  in  equity  belong  to  a  third  person.  In  such  a  case  it  is  held  that 
the  third  person  may  sue  in  his  own  name.  But  then  the  suit  is  founded 
rather  on  the  implied  undertaking  the  law  raises  from  the  possession  of 
the  assets,  than  on  the  express  promise.  Another  exception  is  where 
the  plaintiff  is  the  beneficiary  solely  interested  in  the  promise,  as  where 
one  person  contracts  with  another  to  pay  money  or  deliver  some  valua- 
ble thing  to  a  third.  But  where  a  debt  already  exists  from  one  person 
to  another,  a  promise  by  a  third  person  to  pay  such  debt  being  prima- 
rily for  the  benefit  of  the  original  debtor,  and  to  relieve  him  from  liability 
to  pay  it  (there  being  no  novation),  he  has  a  right  of  action  against  the 
promisor  for  his  own  indemnity ;  and  if  the  original  creditor  can  also 
sue,  the  promisor  would  be  liable  to  two  separate  actions,  and  therefore 
the  rule  is  that  the  original  creditor  can  not  sue.  His  case  is  not  an 
exception  from  the  general  rule  that  privity  of  contract  is  required. 
There  are  some  other  exceptions  recognized,  but  they  are  unimportant 
now.  The  plaintiff 's  case  is  within  none  of  them.  Nor  is  he  sole  benefi- 
ciary of  the  contract  between  the  association  and  the  Grand  Lodge.  The 
contract  was  made,  as  we  have  said,  for  the  benefit  of  the  association, 
and  if  enforceable  at  all,  is  enforceable  by  it.  That  the  several  bond- 
holders of  the  association  are  not  in  a  situation  to  sue  upon  it  is  appa- 
rent on  its  face.     Even  as  between  the  association  and  the  Grand  Lodge, 
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the  latter  was  not  bound  to  pay  anything,  except  so  far  as  stock  of  the 
former  was  delivered  or  tendered  to  it.  The  promise  to  pay  and  the 
promise  to  deliver  the  stock  were  not  independent  of  each  other.  They 
were  concurrent  and  dependent.  Of  this  there  can  be  no  doubt.  The 
resolution  of  the  lodge  was  to  assume  the  payment  of  the  two  hundred 
thousand  dollar  bonds,  issued  by  the  association,  ^^  Provided,  that 
stock  is  issued  to  the  Grand  Lodge  by  said  association  to  the  amount 
of  said  assumption,*'  ...  "as  said  bonds  are  paid."  Certainly  the 
obligation  of  the  lodg^  was  made  contingent  upon  the  issue  of  the  stock, 
and  the  consideration  for  payment  of  the  debt  to  the  bondholders  was 
the  receipt  of  the  stock.  But  the  bondholders  can  neither  deliver  it  nor 
tender  it ;  nor  can  they  compel  the  association  to  deliver  it.  If  they 
can  sue  upon  the  contract,  and  enforce  payment  by  the  Grand  Lodge  of 
the  bonds,  the  contract  is  wholly  changed,  and  the  lodge  is  compelled 
to  pay  whether  it  gets  the  stock  or  not.  To  this  it  can  not  be  presumed 
that  the  lodge  would  ever  have  agreed.  It  is  manifest,  therefore,  that 
the  bondholders  of  the  association  are  not  in  such  privity  with  the  lodge, 
and  have  no  such  interest  in  the  contract,  as  to  warrant  their  bringing 
suit  in  their  own  names. 

Hence  the  present  action  can  not  be  sustained,  and  the  Circuit  Court 
correctly  directed  a  verdict  for  the  defendant. 

Judgment  affirmed.  ^ 


1  Distinguished,  Sonstiby  v.  Keeley  (1880),  7  Fed.  Rep.  447,  450;  Pope  v.  Porter  (1887),  33 
Fed.  Rep.  7,  9.  In  American  Exchange  National  Bank  v.  Northern  Pacific  R.  R»  Co.^  76  Fed. 
Rep.  13P,  before  the  U.  S.  Circait  Court,  D.  Washington,  N.  D.;  Hanford,  D.  J.,  remarked: 
"This  is  an  action  by  the  American  Exchange  National  Bank  of  New  York  ti  recover  a 
balance  due  to  the  plaintiff  from  the  Chicago  &  Northern  Pacific  Railroad  Company. 

"The  complaint  alleges  that  after  the  debt  had  been  contracted,  the  defendant,  the 
Northern  Pacific  Railroad  Company,  entered  into  and  made  an  agreement  with  the  said 
Chicago  &  Northern  Pacific  Railroad  Company,  whereby  for  a  valuable  consideration 
moving  from  the  Chicago  &  Northern  Pacific  Railroad  Company  to  the  defendant,  said 
defendant  assumed,  covenanted,  and  agreed  to  pay  the  amount  of  the  indebtedness  of  said 
Chicago  &  Northern  Pacific  Railroad  Company  to  the  plaintiff.  The  defendant  has 
demurred  to  the  complaint,  and  upon  the  argument  its  counsel  relies  upon  the  point  that 
the  plaintiff,  being  a  stranger  to  the  contract,  can  not  sue  the  defendant. 

"  The  explicit  language  of  the  complaint  makes  it  clear  that  the  promise  of  the  defendant 
was  to  pay  an  existing  debt,  and  it  was  made  for  the  benefit  of  the  Chicago  &  Northern 
Pacific  Railroad  Company;  and  no  facts  are  alleged  from  which  an  inference  may  be  drawn 
that  the  parties  to  the  contract  were  actuated  by  a  desire  to  benefit  the  plaintiUff,  nor  that 
the  scope  of  their  intentions  included  any  provision  for  rights  or  interests  other  than  their 
own;  and  there  is  no  pretence  that  under  the  contract  anything  of  value  or  assets  have 
come  to  the  promisor's  hand  or  under  its  control,  which,  in  equity,  belongs  to  the  plaintiff 
or  is  subject  to  any  lien  existing  in  favor  of  the  plaintiff.  The  case  therefore  comes  fully 
and  fairly  within  the  rule  of  the  decision  of  the  supreme  court  in  the  case  of  National  Bank 
V.  Grand  Lodge,  98  U.  S.  123-125. 

"  The  rule  and  the  authority  of  the  case  cited  have  received  express  recognition  in  the 
circuit  court  of  appeals  for  the  Ninth  circuit,  in  the  case  of  Sayward  v.  Dexter,  Norton  & 
Co.,  19  C.  C.  A.  176,  72  Fed.  Rep.  765.    .    . 

"  other  cases  cited  by  counsel  for  the  plaintiff,  although  well  considered  and  worthy  of 
respect,  in  so  far  as  they  differ  from  National  Bank  v.  Grand  Lodge  and  Saytuard  v.  Dexter, 
Norton  <5f  Co.,  must  be  passed  without  other  comment  than  this:  they  do  not  afford  a  pre- 
text for  ruling  contrary  to  the  decisions  of  the  supreme  court  of  the  United  States,  and  of 
the  United  States  circuit  court  of  appeals  for  this  circuit.     The  demurrer  is  sustained.'* 
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BURTON  V.  LARKIN. 
Supreme  Court  of  Kansas,  January  Term,  1887. 

[36  Kan,  246.] 

Action  to  recover  for  goods  alleged  to  have  been  sold  and  delivered 
by  plaintiffs  to  defendants.  Trial  at  the  April  Tenn,  1885,  and  judg- 
ment for  plaintiff  for  $469.46.  The  defendant  Burton  brings  the  case 
here. 

/.  B,  Johnson,  and  /.  D,  McFarland,  for  plaintiff  in  error. 

Lloyd  &  Evans,  for  defendant  in  error. 

Vai^entine,  J. — ^This  was  an  action  brought  by  Arthur  Larkin  against 
Howes  B.  Clark  and  Oscar  A.  Burton,  for  $461.26,  for  goods,  wares, 
merchandise,  and  chattels  alleged  to  have  been  sold  and  delivered  by 
the  plaintiff  to  the  defendants. 

The  action  was  tried  by  the  court  and  a  jury,  and  the  court  instructed 
the  j  ury  to  find  for  the  plaintiff.  The  j  ury  so  found ,  assessing  the  amount 
of  the  plaintiffs  recovery  at  $469.46,  and  the  court  rendered  judgment 
accordingly.  To  reverse  this  judgment,  Burton,  as  plaintiff  in  error, 
hrings  the  case  to  this  court,  making  Arthur  Larkin  the  defendant  in 
error. 

It  appears  that  Burton  is,  and  has  been  for  many  years,  a  resident  of 
the  state  of  Vermont,  and  at  one  time  owned  a  large  amount  of  real 
estate  in  Ellsworth  county,  Kansas ;  that  Clark  is'  his  nephew ;  that 
Burton  sold  said  real  estate  to  Clark  on  credit,  retaining  the  legal  title 
in  himself  as  a  security  for  the  purchase-money,  and  also  at  various 
times  loaned  Clark  money  for  the  purpose  that  Clark  might  cultivate 
the  land  and  carry  on  the  business  of  farming  and  stock-raising  upon 
the  same.  Clark  had  a  family,  and  with  his  family  resided  upon  the 
land.  About  once  a  year  Burton  and  Clark  had  settlements  of  their 
affairs,  and  at  each  time  entered  into  a  new  agreement.  Burton  at  all 
times  retaining  the  legal  title  to  the  land  in  himself,  as  a  security  for 
the  pajonent  of  the  purchase-money  and  for  the  money  advanced  by 
him  to  enable  Clark  to  carry  on  the  aforesaid  business. 

On  November  22,  1883,  they  had  a  settlement,  and  entered  into  a 
written  agreement,  similar  to  agreements  previously  entered  into 
l)etween  them,  whereby  Clark  agreed  to  pay  Burton  $30,650,  in  such 
amounts  and  at  such  times  as  he  could,  with  interest  thereon  at  the 
rate  of  seven  per  cent,  per  annum  ;  and  upon  full  payment  Burton  was 
to  convey  to  Clark  the  aforesaid  real  estate.  This  agreement  also  con- 
tained the  following  stipulation,  which  constitutes  the  only  foundation 
for  the  present  action  between  Larkin  and  Burton,  to-wit : 
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"It  is  also  agreed  and  understood  that  the  said  party  of  the  first  part  (Berton> 
shall  furnish  said  party  of  the  second  part  (Clark)  such  sums  of  money  as  may 
be  necessary  to  pay  the  current  expenses  of  said  second  party,  it  being  under- 
stood that  said  second  party  shall  render  a  monthly  account  of  expenses  to  said 
first  party." 

After  this  written  agreement  was  made,  and  prior  to  the  commence- 
ment of  this  action,  which  was  on  December  26,  1884,  the  goods,  wares, 
merchandise,  and  chattels  for  which  the  action  was  brought  were  sold 
and  delivered  by  Larkin  to  Clark,  and  to  Clark  only.  It  is  not  claimed 
on  the  part  of  Larkin  that  they  were  in  fact  sold  or  delivered  to  Burton, 
or  to  anyone  at  his  instance  or  request,  or  that  Burton  received  any 
benefit  from  them,  or  that  the  credit  for  the  same  was  given  to  Burton, 
or  that  he  in  any  manner  became  liable  for  them,  except  by  reason  of 
the  aforesaid  stipulation  contained  in  the  aforesaid  written  contract 
between  Burton  and  Clark.  It  is  claimed,  however,  that  by  virtue  of 
this  stipulation  Burton  is  liable. 

It  is  unquestionably  true  that  in  this  state  a  person,  for  whose  benefit 
a  promise  to  another,  upon  a  sufficient  consideration,  is  made,  may 
maintain  an  action  on  the  contract  in  his  own  'name  against  the 
promisor.*    And  this  same  doctrine  is  found  in  many  other  states.*  .  .  . 

But  there  are  limitations  upon  this  rule ;  or  rather,  the  rule  is  not  so 
far  extended  as  to  give  to  a  third  person  who  is  only  indirectly  and 
incidentally  benefited  by  the  contract  a  right  to  sue  upon  it.  In  the 
case  of  Simson  v.  Brown,  68  N.  Y.  355  et  seq.,  the  following  language 
is  used  :  *'  It  is  not  every  promise  made  by  one  to  another  from  the 
performance  of  which  a  benefit  may  inure  to  a  third,  which  g^ves  a 
right  of  action  to  such  third  person,  he  being  neither  privy  to  the 
contract  nor  to  the  consideration.  The  contract  must  be  made  for  his 
benefit  as  its  object,  and  he  must  be  the  party  intended  to  be  benefited. "' 

1  Citings  Anthony  v.  Herman,  14  Kas.  494;  Harrison  v.  Simpson,  17  id,  508;  Center  v, 
McQuesten,  18  id,  476 ;  K.  P.  Ry.  Co.  v.  Hopkins,  18  id.  494;  Floyd  v,  Ort,  ao  id.  162 ;  I«ife 
Assurance  Society  v,  Welch,  26  id.  641,  642 ;  Brenner  v.  I«uth,  28  id.  581. 

s  A  part  of  the  opinion,  quoting^  from  a  note  to  Shamp  v.  Meyer,  24  Cent.  I^aw  Joum.  iii, 
xxa,  is  omitted. 

8  In  this  case,  Simson  v.  Brown  (1877),  68  N.  Y.  355,  the  facta  were  as  follows: 
On  March  13,  1869,  William  Boyd  executed  and  delivered  to  W.  J.  Macdonald,  a  bond  and 
mortgage  to  secure  the  pasrment  of  I500.  On  April  28th,  1869,  Macdonald  duly  assigned  and 
delivered  said  bond  and  mortgage  to  the  plaintiff.  Subsequently  and  prior  to  October  a4th, 
1871,  Boyd  without  knowledge  of  such  assignment,  paid  Macdonald  the  full  amount  due 
and  unpaid  on  said  bond  and  mortgage,  which  payment  was  made  without  the  knowledge 
of  the  plaintiff.  On  October  24th,  1871,  for  the  purpose  of  securing  to  the  plaintiff  the 
amount  unpaid  on  this  bond  and  mortgage  and  to  indemnify  Boyd  against  the  claim  of  the 
plaintiff  thereon,  W.  J.  Macdonald  and  one  John  Macdonald  executed  and  delivered  under 
seal,  their  bond  to  Boyd,  in  the  penal  sum  of  |i,ooo,  conditioned  that  if  the  obligors  pay 
or  cause  to  be  paid  unto  plaintiff  the  amount  of  said  bond  and  mortgage  and  hold  the  said 
Boyd  harmless  therefrom  then  the  bond  should  be  void.  Defendant  guaranteed  the  pay- 
ment of  said  bond.  On  June  13,  1873,  Boyd,  without  the  knowledge  or  consent  of  the 
plaintiff  and  without  actual  consideration,  executed  under  his  hand  and  seal  an  instrument 
expressing  a  consideration  and  ackuowledgii!g  full  sat  sfaction  of  said  bond,  and  consented 
in  said  writing  that  the  said  bond  be  canceled.    On  Jtine  27,  1873,  for  a  valuable  considera- 
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We  think  this  is  a  correct  statement  of  the  law.' 

Of  course  the  name  of  the  person  to  be  benefited  by  the  contract  need 
not  be  given  if  he  is  otherwise  sufficiently  described  or  desigptiated. 
Indeed,  he  may  be  one  of  a  class  of  persons,  if  the  class  is  sufficiently 
described  or  designated.  In  any  case  where  the  person  to  be  benefited 
is  in  any  manner  sufficiently  described  or  designated,  he  may  sue  upon 
the  contract. 

But  the  present  contract  does  not  come  within  any  of  the  rules 
authorizing  a  third  person  to  sue  upon  it.  It  is  substantially  as  fol- 
lows: Burton  agreed  with  Clark  that  he  (Burton)  would  furnish  to 
Clark  such  sums  of  money  as  might  be  necessary  for  Clark  to  pay  his 
(Clark's)  own  future  current  expenses:  not  to  pay  any  existing  debt  or 
obligation;  nor,  indeed,  for  Burton  to  pay  any  debt  or  obligation,  pres- 
ent or  future,  except  to  Clark;  nor  for  either  to  pay  to  any  particular 
person  or  class  of  persons,  except  Burton  to  Clark;  nor  to  pay  for  any 
particular  article,  or  act,  or  thing;  nor  to  pay  or  to  do  any  other  act  or 
thing  for  the  benefit  of  any  particular  person  or  class  of  persons,  except 
Burton  to  Clark.  Indeed,  the  contract  is  solely  between  Burton  and 
Clark,  and  solely  for  the  benefit  of  these  two  persons,  and  not  for  the 
benefit  of  any  other  person  or  class  of  persons. 

Of  course  this  contract,  if  everything  were  to  occur  as  was  contem- 
plated, might  indirectly  result  to  the  benefit  of  others  than  Burton  or 
Clark.  But  so  might  almost  any  contract  result  to  the  benefit  of 
others  than  the  parties  thereto,  and  yet  no  cause  of  action  in  favor  of 
third  persons  and  against  one  of  the  parties  to  the  contract  could  be 
founded  upon  any  such  indirect  results.  When  the  contract  in  the 
present  case  was  entered  into,  no  debt  or  other  obligation  existed  in 
favor  of  Larkin  and  against  either  Burton  or  Clark;  nor  does  it  appear 
that  it  was  contemplated  by  either  Burton  or  Clark  that  any  such  debt 
should  be  created;  or,  indeed,  that  any  debt  to  any  person  should  be 
created.  Probably,  at  the  time  when  this  contract  was  entered  into, 
Larkin  was  not  thought  of;  and  probably  also  it  was  the  intention  of 

tion  Boyd  duly  assigned,  transferred,  and  delivered  to  the  plaintiff  the  said  bond  and 
indorsement  of  guaranty  thereon,  and  he  is  now  the  lawful  owner  and  holder  thereof. 

As  a  conclusion  of  law,  the  court  found  that  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  bond  and  mortgage. 

The  defendant  apx)ealed  and  the  reviewing  court  reversed  the  judgment  below,  holding 
that  the  case  did  not  come  within  the  rule  that  where  one,  for  a  valid  consideration,  makes 
a  promise  to  another  for  the  benefit  of  a  third,  the  third  person  may  maintain  an  action 
thereon  in  his  own  name  and  for  his  own  use.    .    . 

•'It  is  not  to  be  denied,"  said  the  Court,  •'  that  the  pcrfrrmance  of  the  condition  of  the 
bond  to  Boyd  would  have  worked  consequentially  a  benefit  to  Simson,  if  it  had  been  per- 
formed by  the  pajrment  of  the  |soo  and  interest  to  him.  It  might  then  be  said,  in  a  way,  to 
have  been  a  benefit  to  him  in  the  execution  of  it.  But  it  is  not  every  promise,"  etc.,  as  in 
the  text.— ^rf. 

1  Citing  also  Turk  v.  Ridge,  41  N.  Y.  201;  Garnsey  v.  Rogers,  47  id.  233;  Merrill  v.  Green, 
55  id.  270;  Vrooman  v.  Turner,  69  id.  280;  I^.  O.  S.  Rid.  Co.  v.  Curtis,  80  id.  219;  Dunning  v. 
I^avitt,  85  «rf.3o;  Sanders  v.  Filley,  29  Mass.  554;  Johnson  v.  Foster,  53  Mass.  167;  Greenwood 
V.  Sheldon,  21  Minn.  254;  Ferris  v.  Carson  Water  Co.,  16  Nev.  44;  Anderson  v.  Fitzgerald,  21 
Fed.  Rep.  294-.  Nationa*  Bank  v.  Grand  I«odge,  98  U.  S.  123 
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the  parties  that  Burton  should  furnish  the  money  to  Clark,  and  that 
Clark  should  pay  his  current  expenses  as  fast  as  he  contracts  them,  and 
that  he  should  never,  under  any  circumstances,  create  any  debt  or 
debts  or  other  obligation  for  such  expenses  to  any  person. 

But,  however,  this  may  be,  it  cannot  be  said  in  any  aspect  of  the 
case  that  the  contract  was  made  for  the  benefit  of  Larkin  within  the 
meaning  of  the  rule  that  permits  third  persons  to  sue  upon  contracts. 
The  sums  of  money  to  be  furnished  by  Burton  to  Clark  were  to  be 
furnished  as  loans  to  Clark,  and  not  to  purchase  anything  or  to  pay  for 
anything ybr  Burton's  benefit ^  except  indirectly  as  follows:  they  were 
furnished  to  Clark  to  enable  him  to  carry  on  Clark's  own  business,  and 
thereby  incidentally  to  preserve  Burton 's  securities,  for  the  payment  of 
Clark's  debts  to  Burton.  As  between  Burton  and  Clark,  Clark  owed 
Burton  many  thousands  of  dollars;  and  Burton  should  not  be  com- 
pelled to  pay  Clark's  debts.  The  debt  sued  for  in  the  present  case  is 
purely  Clark's  debt. 

It  is  further  claimed,  by  counsel,  for  Larkin,  that  "the  contract 
between  Burton  and  Clark  really  constituted  Clark  the  agent  of  Burton, 
and  Burton  is  liable  as  the  principal  debtor."  We  do  not  think  that 
this  claim  is  tenable  at  all.  All  the  property,  real  and  personal, 
belonged  to  Clark,  although  the  legal  title  thereto  was  in  Burton,  to 
secure  him  for  the  amount  which  Clark  owed  him ;  and  Clark  had  full 
and  complete  possession  and  control  of  the  property  ;  and  it  was  also 
expressly  stipulated  in  a  chattel  mortgage  given  by  Clark  to  Burton  at 
the  time  when  said  contract  was  entered  into,  that  all  the  personal 
property  should  be  taken  care  of  by  Clark  at  his  own  cost  and  expense ; 
and  Clark  also  resided  upon  the  land,  and  had  a  family,  f6r  which  a 
portion  of  his  current  expenses  were  incurred ;  and  all  the  goods,  wares, 
merchandise,  and  chattels  purchased  by  Clark  from  Larkin  were  pur- 
chased for  Clark,  and  not  for  Burton  ;  and  the  sums  of  money  to  be  fur- 
nished by  Burton  to  Clark  were  to  be  furnished  as  loans  to  Clark,  and 
not  to  purchase  anything  or  to  pay  for  anything  for  Burton's  benefit, 
except  as  aforesaid. 

The  judgment  of  the  court  below  as  between  Burton  and  Larkin  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 

All  the  justices  concurring.' 

1  In  Austin  v.  Seligman^  before  the  U.  S.  Circuit  Court,  S.  D.,  N.  Y.,  in  1883  (18  Fed.  Rep. 
519),  Wallace,  J.,  delivering  the  opinion,  said:  "Unless  the  plaintiff  can  recover  in 
assumpsit  upon  the  promise  made  by  the  defendants  to  Kempt  &  Co.,  to  assume  all  the 
debts,  obligations,  and  liabilities  of  the  latter,  the  complaint  fails  to  show  a  cause  of  action. 
"  He  was  not  a  party  to  the  contract,  nor  did  its  consideration  move  from  him,  and  there  is 
nothing  in  its  terms  to  indicate  that  it  was  intended  to  be  made  for  his  benefit.  The  case 
thus  presents  the  much-vexed  question  as  to  the  right  of  a  third  person  to  maintain  assump- 
sit upon  a  contract  which  may  inure  to  his  benefit,  but  to  which  he  is  not  a  party.    .    . 

'*  It  will  not  be  profitable  to  attempt  to  collate  the  authorities  upon  the  general  question. 
In  England  it  is  now  distinctly  established,  so  far  as  any  common  law  right  of  action  is  con- 
cerned, that  a  third  person  can  not  sue  on  a  contract  made  by  others  for  his  benefit,  even  if 
the  contracting  parties  have  agreed  that  he  may;  (Poll.  Cont.  196,)  while  in  both  Massachu- 
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EMMITT  V.  BROPHY. 
SuPREMF  Court  of  Ohio,  January  Term,  1884. 

[42  O,  S.  82.] 

Error  to  the  District  Court  of  Pike  County. 

Prior  to  October,  1866,  the  •*  Scioto  Bridge  Company  "  became  a  body 
corporate,  located  within  Pike  County,  Ohio,  formed  for  the  purpose, 
among  other  things,  of  building  and  maintaining  a  toll  bridge  across 
the  Scioto  River  in  that  county.  It  built  the  bridge,  owned  it,  and  was 
taking  tolls  for  its  use,  when,  at  the  October  term,  1866,  of  the  common 
pleas  of  Pike  County,  Brophy  and  Potter,  the  defendants  in  error, 
obtained  a  judgment  against  the  company  for  $483.75  damages,  and 

setts  and  New  York  the  later  decisions  limit  more  strictly  the  exceptions  to  the  general 
rule  that  the  person  must  sue  to  whom  the  promise  is  made.  Neither  in  these  decisions  nor 
elsewhere  in  this  country,  has  the  English  rule  been  recognized.  It  has  the  merit  of  sim- 
plicity, but  is  artijBcial  instead  of  being  reasonable.  According  to  good  sense  and  upon 
principle  there  is  no  reason  why  a  person  may  not  maintain  an  action  upon  a  contract, 
although  not  a  party  to  it,  when  the  parties  to  the  contract  intend  that  he  may  do  so.  The 
formal  or  immediate  parties  to  a  contract  are  not  always  the  persons  who  have  the  most 
substantial  interest  in  its  performance.  Sometimes  a  third  person  is  exclusively  interested 
in  its  fulfillment.  If  the  parties  choose  to  treat  him  as  the  primary  party  in  interest,  they 
recognize  him  as  a  privy  in  fact  to  the  consideration  and  promise.  And  the  result  of  the  better 
considered  decisions  is  that  a  third  person  may  enforce  a  contract  made  by  others  for  his 
benefit,  whenever  it  is  manifest  from  the  nature  or  terms  of  the  agreement  that  the  parties 
intended  to  treat  him  as  the  person  primarily  interested.  The  cases  of  Hendrick  v.  Lindsay 
and  National  Bank  v.  Grand  Lodge,  and  the  expressions  in  the  opinions,  do  not  antagonize 
upon  this  proposition  but  accord  with  it.  The  language  of  Polger,  J.,  in  Simson  v.  Brown^ 
68  N.  Y.  355,  may  be  adopted  as  a  correct  and  accurate  statement  of  the  law,  as  follows : 

" '  It  is  not  every  promise  made  by  one  to  another,  from  the  performance  of  which  a 
benefit  may  inure  to  a  third,  which  gives  a  right  of  action  to  such  third  person,  he  being 
neither  privy  to  the  contract  nor  to  the  consideration.  The  contract  must  be  made  for  his 
benefit  as  its  object^  and  he  must  be  the  party  intended  to  be  benefited.' 

*'  There  is  a  class  of  cases  where  under  a  contract  between  two  persons,  property  has 
come  to  the  hands  of  one  of  them,  which  in  equity  is  charged  with  a  lien  o  r  trust  in  favor 
of  a  third  person,  in  which  the  latter  may  sue  in  his  own  name  upon  the  promise  to  dis- 
charge the  lien  or  assume  the  trust.  These  cases  have  no  proper  application  to  a  case  like 
the  present,  where  a  copartnership  transfers  its  assets  to  a  purchaser,  and  the  only  interest 
of  the  plaintiff  is  that  of  a  creditor  at  large  of  the  selling  partners.  Such  creditors  have 
no  lien  for  their  debts  upon  the  partnership  assets  except  in  cases  of  insolvency  or  admin- 
istration.  Colly.  Partn.  I  894;  Story,  Part.  H  358,  360,  Crippen  v.  Hudson,  13  N.  Y.  x6i.  If 
upon  such  a  transfer  the  purchaser  assumes  to  pay  certain  specified  creditors  or  certain 
enumerated  debts  of  the  seller,  it  may  be  fairly  urged  that  the  parties  contemplate  a  direct 
liability  to  the  specified  creditor  on  the  part  of  the  purchaser.  On  the  other  hand,  when 
the  agreement  is  silent  respecting  any  specific  obligation  to  be  assumed  to  a  third  person, 
the  natural  inference  is  that  it  was  intended  primarily  for  the  benefit  of  the  promisee,  and 
to  adjust  the  rights  and  duties  of  the  parties  as  between  themselves. 

"  Applying  this  criterion  to  the  case  in  hand,  the  plaintiff  can  not  maintain  assumpsit  upon 
the  agreement  set  forth  because  there  is  no  recognition  of  any  liability  to  him,  and  nothing 
to  indicate  that  any  claim  of  his  was  present  to  the  contemplation  of  the  parties.  The 
demurrer  is  sustained.** 

"It  will  serve  no  useful  purpose,"  said  Brown,  P.  J.,  delivering  the  opinion  of  the  Gen- 
eral Term  of  the  Supreme  Court  of  New  York  in  Wainivright  v.  Queens  County  Water  Co. 
(1894),  78  Hun,  146,  149,   '*  to  renew  the  discussion  that  has  existe.l  upon  this  rule  since  the 
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$218.50  costs.  On  this  judgment  $55  was  paid;  and  $98.40  increased 
costs  were  made  in  vain  attempts  to  collect  the  hal&nce.  Brophy  and 
Potter  levied  execution  upon  the  bridge,  and  had  it  appraised  and 
advertised  for  sale  by  the  sheriflf.  The  bridge  could  not  be  sold.  No 
part  of  the  judgment  could  be  made  against  the  company  by  the  ordi- 
nary process.  Pending  the  levy  Brophy  &  Potter  commenced  an 
action  in  the  same  court  tor  the  appointment  of  a  receiver  to  collect  the 
tolls  for  application  upon  the  judgment. 

Pending  the  latter  proceedings,  in  1869,  the  general  assembly  author- 
ized county  commissioners  to  purchase  toll  bridges  and  make  them 
free.  By  virtue  of  this  enactment,  the  Scioto  Bridge  Company  sold  its 
bridge  to  the  commissioners  of  Pike  County  for  the  sum  of  $18,000,  and 
it  was  made  a  free  bridge.  As  an  inducement  to  the  commissioners  to 
purchase  the  bridge  and  make  it  free,  and  as  a  part  of  the  consideration 

decision  of  Laurrence  v.  Fox^  20  N.  Y.  a68.  Many  cases  in  which  that  principle  has  been 
applied  seem  to  be  in  conflict  with  the  rule  that  in  an  action  upon  a  contract,  privity  of  con- 
tract must  exist  between  the  parties.  But  when  the  third  party  was  specifically  named  in 
the  contract,  or  the  promisor  received  money  or  property  which  he  agreed  to  pay  over  to  the 
third  party,  who,  by  adopting  the  contract  became  a  beneficiary  thereunder,  or  where  the 
promisee  was  under  a  legal  obligation  to  the  third  person,  which  the  promisor  assumed  as 
his  own  and  thus  connected  himself  with  the  transaction,  privity  of  contract  by  adoption 
was  spelled  out. 

"  But  it  is  now  settled  that  to  bring  a  case  within  the  rule,  the  contract  must  not  only  be 
beneficial  to  the  third  party,  but  it  must  have  been  intended  for  his  benefit  by  the  contract- 
ing parties.  yEtna  Nat.  Bank  v.  Fourth  Nat.  Bank^  46  N.  Y.  8a;  Gamsey  v.  Rogers^  47  N.  Y. 
233;  Vrooman  v.  Turner^  69  N.  Y.  280,  (given  in  the  text,  infra). 

"  In  mauy  cases  where,  as  in  the  one  before  the  court,  the  performance  of  the  agreement 
would  be  beneficial  to  third  persons,  recoveries  have  been  denied  because  the  agreement 
was  not  sp>eciany  intended  for  the  benefit  of  those  suing  thereon.  Turk  v.  Ridge^  41  N.  Y. 
207;  Merrill  v.  Green^  55  N.  Y.  270;  Simson  v.  Btoum^  68  N.  Y.  355.  This  case  can  not,  there- 
fore, I  think,  be  brought  wichln  the  rule  applicable  to  promises  made  for  the  benefit  of 
third  parties." 

In  the  case  noted,  Wainwright  v.  Queens  County  Water  Co.,  the  complaint  alleged  that 
the  agreement  upon  which  the  plaintiff  sued  [an  agreement  upon  the  part  of  the  defendant 
Water  Company  with  a  "fire  district'*]  "had  been  entered  into  with  the  defendant  .  . 
for  the  ben-  fit  of  the  residents  and  tax-payers  within  said  fire  district  a m  J  ybr  the  benefit  of 
these  plaintiffs.'^  And  on  the  demurrer  the  plaintiffs  claimed  that  this  allegation  was  one 
of  fact,  and  therefore  admitted  by  the  demurrer.  But  said  the  Court,  **the  substance  of  the 
resolution  of  the  bo^rd  of  supervisors  and  the  agreement  entered  between  the  parties  is 
set  forth  in  the  second  and  third  paragraphs  of  the  complaint.  No  individu  il  tax-payer  is 
named  in  the  agreement,  nor  is  it  therein  stated  to  be  for  their  benefit.  Nor  did  the  defend- 
ant agree  to  extinguish  fires;  and  it  is  clear,  I  think,  that  the  allegation  is  a  conclusion 
solely  from  the  fact  that  its  performance  by  the  defendant  would  inure  to  the  benefit  of 
the  plaintiff  and  other  tax-payers  of  the  district.  This  is  not  sufficient  to  bring  the  case 
within  the  rule  that  when  a  promise  is  made  by  one  person  for  the  benefit  of  another,  it 
may  be  enforced  at  the  suit  of  the  latter."— Ar  Brown,  P.  J.,  p.  149. 

A  judgment  overruling  the  demurrer  was  therefore  reversed  and  the  demurrer  sustained. 

So,  also,  Buckley  v.  Gray  (1895),  no  Cal.  339:  "It  is  claimed,  however,  that  the  action  can 
be  maintained  under  the  rule  expressed  in  §  1559  of  our  Civil  Code,  that  a  contract  made  by 
one  person  foi  the  benefit  of  a  third  may  be  enforced  by  the  latter.  .  .  But  in  our  judg- 
ment that  provision  has  no  application  to  this  case.  It  is  intended  to  apply  to  instances 
where  the  contract  is  made  expressly  for  the  benefit  of  the  third  person,  not  where  the  third 
peison  is  or  may  be  merely  incidentally  or  remotely  benefited  as  the  result  of  such  con- 
tract. Such  is  the  language  of  the  code,  and  such  will  be  found  to  be  the  application  of  the 
doctrine  in  all  the  cases  cited  by  counsel,  or  which  have  come  to  our  attention." — /Vr  Vaiy 
Fleet,  J.  (p.  346). 

Accord  &\bo'.  IVelden  National  Bank  v.  Smith  (1898),  86  Fed.  Rep.  398.  402v 
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of  the  purchase,  the  plaintifif  in  error,  James  Emmitt,  who  owned  a  con- 
trolling interest  in  the  bridge  company  and  received  the  entire  sum  of 
:$ 1 8,000,  was  required  by  the  commissioners  and  did  give  his  bond  to 
the  state  of  Ohio,  as  nominal  obligee,  *  *  for  the  use  and  benefit  of  Pike 
County,*'  in  the  sum  of  $5,000. 

"The  county  commissioners  of  the  said  county  of  Pike,  have  this  day  pur- 
chased the  Scioto  bridge  of  the  owners  thereof,  and  the  above  bound  James 
Emmitt,  being  the  principal  stockholder  and  chief  owner  of  said  bridge,  for  his 
own  behalf,  and  to  induce  the  said  commissioners  to  make  said  purchase,  and  as 
part  and  parcel  of  the  terms  of  said  purchase,  has  agreed  with  the  said  com- 
missioners, to  the  performance  of  which  he  hereby  binds  himself to  pay 

off  and  liquidate  aJl  claims  and  demands,  liens  and  debts,  ivhether  in  judgment 
or  otherurise,  existing  against  said  bridge,  so  that  the  full  use  of  said  bridge 
may  inure  to  the  public  without  let  or  hindrance.  And  as  a  further  inducement 
to  said  commissioners  to  make  such  purchase,  the  said  Emmitt  binds  himself,  to 
guaranty,  and  does  hereby  guaranty  to  the  said  Pike  County  the  full,  free,  undis' 
turbed,  and  peaceable  use  of  the  said  Scioto  Bridge,  together  with  all  its  privi- 
leges, appurtenances,  fixtures,  franchises,  and  approaches. 

"  And  whereas,  the  said  county  commissioners,  on  behalf  and  for  the  use  of 
said  Pike  County,  do  pay  in  hand  to  the  owners  of  said  bridge  the  full  amount 
of  the  purchase  price  thereof,  the  said  Emmitt,  in  consideration  thereof  and  of 
all  the  premises,  binds  himself  to  the  faithful  performance  of  all  the  conditions 
foregoing,  within  a  reasonable  time  from  the  date  hereof  ;  and  upon  the  failure 
of  the  said  Emmitt  to  perform  any  of  said  conditions,  said  bond  becomes  forfeit 
and  may  be  immediately  enforced  ;  and  upon  a  faithful  performance  of  all  of 
said  conditions  said  obligation  becomes  void. " 

This  bond  was  executed  and  delivered  November  8,  1870. 

Emmitt  and  the  commissioners  had  full  knowledge  of  the  judgment^ 
the  levy,  and  all  the  proceedings  thereunder  of  Brophy  &  Potter  at  the 
time  this  bond  was  made  and  delivered. 

At  the  February  term,  1880,  of  the  court  of  common  pleas,  the  judg- 
ment of  Brophy  &  Potter,  being  wholly  unsatisfied  except  as  to  the  $55 
paid  upon  it,  was  caused  by  them  to  be  revived.  On  April  10,  1880, 
Brophy  &  Potter  filed  their  petition  in  the  court  below,  setting  forth 
the  foregoing  facts,  that  the  judgment  was  still  wholly  unpaid,  except 
the  $55,  and  prayed  judgment  against  Emmitt  for  the  unpaid  balance  of 
their  judgment  against  the  bridge  company,  their  costs,  and  the  interest 
thereon.  Emmitt 's  demurrer  to  this  petition  was  overruled,  and  he 
excepted.  He  then  answered,  setting  up  seven  different  grounds  of 
defence,  all  of  which  were  demurred  to  by  the  plaintiffs.  The  de- 
murrers were  sustained,  and  he  excepted.  He  then  interposed,  as  an 
eighth  defence,  that  the  plaintiffs  had,  prior  to  their  action,  transferred 
their  judgment  to  one  Alfred  Yaple,  upon  which  issue  was  joined  and 
found,  on  trial,  to  be  with  the  plaintiffs.  The  court  rendered  judgment 
against  Emmitt  for  the  unpaid  balance  of  the  judgment,  including 
original  and  increased  costs  and  interest  on  the  judgment  and  original 
costs. 
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The  overruling  of  the  demurrer  to  the  petition,  the  sustaining  of  the 
demurrer  to  the  first  seven  defences,  the  rendition  of  judgment,  and 
awarding  interest  on  the  costs,  are  severally  assigned  for  error.  The 
district  court  affirm  the  judgment  below,  and  to  reverse  these  judg- 
ments the  present  proceeding  is  prosecuted. 

John  T.  Moore  <2f  Son,  for  plaintifif  in  error. 

Alfred  Yaple  0.116.  John  W.  Washbume,  for  defendant  in  error.* 

Owen,  J. — It  would  be  unprofitable  to  discuss  in  detail  the  several 
supposed  defences  below,  for  they  nearly  all  assume  the  vital,  central 
fact  that  Brophy  and  Potter  had  a  valid  claim  against  the  bridge  com- 
pany, and  a  valid  lien  upon  the  bridge  at  the  time  of  its  purchase  by 
the  commissioners.  These  supposed  defences  mostly  proceed  upon  the 
assumption  that  whatever  liability  Emmitt  assumed  by  his  bond  was 
collateral  to  that  of  the  bridge  company,  and  aver  that  the  plaintiffs 
had  failed  to  invoke  or  pursue  other  remedies  and  securities  within  their 
reach.  If  Emmitt  by  his  bond  became  principally  and  primarily  liable 
to  Brophy  and  Potter,  they  had  their  election  of  remedies  and  this  is 
decisive  against  him  of  each  ground  of  defence.  In  other  words,  if  the 
facts  alleged  in  the  petition  constitute  a  cause  of  action  against  him, 
they  are  not  avoided  by  an5rthing  alleged  in  the  answer.  From  the 
facts  apparent  upon  the  record,  including  the  recitals  of  Emmitt  *s  bond, 
we  are  at  liberty  to  infer  that  he  was,  practically,  the  bridge  company; 
that  the  other  stockholders  were  such  simply  to  vitalize  the  corpora- 
tion, their  interest  in  which  was  but  nominal. 

In  his  first  defence,  Emmitt  avers  that : 

"In  the  month  of  May,  A.  D.  1868,  an  act  of  the  general  assembly  of  the 
state  of  Ohio  was  duly  passed,  became  a  law,  went  into  immediate  effect  and 
continued  in  force  until  the  year  A.  D.  i8do ;  which  act  authorized  the  said 
plaintiffs  and  empowered  them  to  levy  upon  and  sell  said  bridge  on  execution 
issued  upon  the  judgment  recited  in  their  petition  in  this  case,  and  by  virtue  of 
said  act  said  plaintiffs  did  cause  execution  to  be  issued  upon  said  judgment  and 
levied  the  same  upon  said  bridge^  ivhich  lezy  ivas  subsisting  and  in  full  force 
at  the  time  said  bridge  company  sold  and  transferred  said  bridge  to  the  com- 
missioners of  Pike  County,  who  purchased  the  same  regardless  of  said  levy,  and 
immediately  caused  said  bridge  to  be  used  by  the  traveling  public  without  pay- 
ment of  tolls,  and  caused  the  same  to  be  and  remain  thenceforth  in  every  respect 
a  free  bridge. ' ' 

This  averment  is  abundantly  justified  by  the  act  referred  to  (65  O. 
ly.  136).  The  plaintiffs  had,  by  their  levy,  acquired  a  lien  upon  the 
bridge.  By  the  express  conditions  of  the  bond,  Emmitt  agreed  to 
''pay  off  and  liquidate  all  claims  and  demands,  liens,  and  debts, 
whether  in  judgment  or  otherwise,  existing  against  said  bridge. ' ' 

These  facts  are  strongly  suggestive  that  it  entered  into  the  contem- 
plation of  the  parties  to  this  bond  at  the  time  of  its  execution,  that 
this  particular  lien  of  the  plaintiffs  upon  the  bridge  was  to  be  dis- 

1  The  ailments  are  omitted. 
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charged  by  Bmmitt.  Its  existence  was  known  to  them,  and  they  seem 
to  have  left  nothing  to  conjecture.  Indeed,  if  Brophy  and  Potter  had 
been  expressly  named  as  the  lien-holders,  it  is  difficult  to  see  how  this 
would  have  added  to  the  definiteness  of  the  bond,  or  made  more  certain 
the  intention  of  the  parties.  This  seems  to  be  a  conclusive  answer  to 
the  suggestion  that  there  is  a  want  of  privity  between  the  immediate 
parties  to  the  bond  and  the  plaintiffs,  which  is  chiefly  relied  upon  by 
Bmmitt  as  a  defence.  It  is  settled  in  this  state  that  an  agreement 
made  on  a  valid  consideration  by  one  person  with  another,  to  pay 
money  to  a  third,  can  be  enforced  by  the  latter  in  his  own  name.^ 

Nor  need  he  be  named  especially  as  the  person  to  whom  the  money  is 
to  be  paid.     Coster  v.  Mayor ^  43  N.  Y.  411. 

And  the  law  regards  that  as  certain  which  points  to  the  sources  of 
authentication  or  identification;  a  principle  which  applies  with  special 
force  to  this  bond. 

The  proposition  that  the  rule  invoked  against  Bmmitt,  is  confined  in 
its  operation  to  simple  and  unsealed  contracts,  is  not  well  founded.* 

The  plea  of  the  statute  of  limitations  is  equally  untenable.  The 
action  was  properly  prosecuted  upon  the  written  instrument  which 
evidenced  Bmmitt 's  liability. 

In  his  •*  fifth  defence, "  Bmmitt  avers  that  long  prior  to  the  filing  of 
the  plaintifTs  petition  herein,  he  contended  that  he  was  not  bound  to 
pay  the  judgment,  utterly  refused  to  pay  it,  and  ••  rescinded  said  alleged 
promise.  *'  A  rescission  of  the  contract  sued  upon  by  the  parties  to  it, 
prior  to  the  plaintiffs  assenting  to  it,  would  have  been  a  good  defence.* 
But  the  rescission  contemplated  by  this  principle  is  one  by  the  parties, 
whereas  the  averment  of  Bmmitt  is  that  he  refused  to  pay  the  judg- 
ment and  he  rescinded  the  promise.  It  was  not  in  his  power  to  do  this. 
The  term  *•  rescinded,  **  as  he  employs  it,  is  convertible  with  *'  repudi- 
ated." It  was  as  easy  for  him  to  repudiate,  as  singly  to  rescind  his 
promise. 

The  plaintiff's  election  to  proceed  upon  the  bond  is  denied.  Their 
action  was  such  election.  What  effect  this  election  may  have  haa  upon 
their  claim  against  the  bridge  company,  or  against  the  bridge,  is  not 
before  us  for  determination. 

The  defendant  further  relies  upon  the  failure  of  the  plaintiffs  to  assert 
their  rights  within  a  reasonable  time,  and  allowing  nine  years  to  elapse 
before  filing  their  petition.  The  duty  of  the  plaintiffs  to  sue  was  no 
more  urgent  than  that  of  Bmmitt  to  pay.  Wherein  he  was  more  preju- 
diced by  their  withholding  their  action  than  they  were  by  his  with- 
holding their  money  is  not  apparent.    There  having  been  no  change  in 

1  Citing  Crumbaugrh  v.  Kugler,  3  Ohio  St.  549:  Bagaley  v.  Waters,  7  Ohio  St.  367;  Trimble 
V.  Strother,  25  Ohio  St.  381;  Thompson  v.  Thompson,  4  Ohio  St,  333. 

2  Citing  Coster  v.  Mayor,  43  N.  Y.  411:  McDoweU  v.  I«eav,  35  Wis.  171;  Rogers  v,  Gosnell, 
51  Mo.  466. 

8  Citing  Trimble  v.  Strother,  25  Ohio  St.  378;  Brewer  v.  Mauer,  38  Ohio  St.  554:  Crowell  v. 
Hospital  of  St.  Barnabas,  27  N.  J.  Eq.  650. 
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the  status  either  of  the  parties  or  the  contract,  the  statute  of  limita- 
tions furnished  the  only  legal  test  of  promptness  in  asserting  their 
rights  under  the  bond.     In  the  action  of  the  court  upon  the  demurrers 

there  was  no  error.* 

Judgment  affirmed.^ 


CONSTABI.E    V.    NATIONAL    STEAMSHIP    COMPANY. 
Supreme  Court  op  the  United  States,  May  26,  1894. 

[154  U.  S,  51.] 

This  was  a  libel  in  admiralty  by  the  firm  of  Arnold,  Constable  &  Co. 
against  the  National  Steamship  Company,  owner  of  the  British  steam- 
ship Egypty  to  recover  the  value  of  thirty-six  cases  of  merchandise 
carried  by  this  steamer  from  Liverpool  to  New  York,  delivered  on  the 
pier  of  the  Inman 'Steamship  Company  on  January  31,  1883,  and  upon 
the  same  night  destroyed  by  fire  through  the  alleged  negligence  of 
the  respondent.  The  answer  admitted  most  of  the  material  allegations 
of  the  libel,  but  denied  all  charges  of  negligence,  and  also  of  liability 
for  the  loss  of  the  merchandise. 

Upon  a  hearing  on  pleadings  and  proof  in  the  District  Court,  the  libel 
was  dismissed  (29  Fed.  Rep.  184),  and  upon  appeal  to  the  Circuit  Court 
the  decree  was  afl&rmed. 

Libellants  thereupon  appealed  to  this  court ' 

Mr.  Joseph  H.  Choate,  for  appellants.  Mr,  William  V.  Rowe  and 
Mr,  Treadwell  Cleveland  were  with  him  on  his  brief. 

1  Only  so  much  of  the  opinion  is  given  as  relates  to  the  one  point. 

S  The  de-  d  to  a  tract  of  land  purchased  of  one  Moore  by  a  syndicate  was  made  to  a  third 
person,  who  gave  his  notes,  secured  by  a  deed  of  trust,  for  the  balance  of  the  purchase 
money,  but  under  an  agreement  in  a  decla*^ation  of  trust  between  himself  and  the  mem- 
bers of  the  syndicate  that  they  would  be  indivilually  responsible  each  to  a  certain  extent 
for  the  payment  of  these  notes.  The  owner  of  the  notes  knew  nothing  of  this  agreement 
when  he  took  the  notes.  Afterwards  he  brought  suit  in  his  own  name  upon  that  agreement 
against  a  member  of  the  syndicate.  Said  the  Court:  **In  order  that  the  holder  may  maintain 
the  action  it  must  appear  that  the  promise  by  the  defendant  to  pay  one-fifth  of  the  balance 
of  the  purchase  money  was  made  for  the  benefit  of  the  person  entitled  thereto.  Neither 
Moore  nor  Mrs.  Parker  [to  whom  Moore  assigned  the  notes]  knew  anything  of  the  exist- 
ence of  the  declaration  of  trust  before  the  assignment  of  the  notes  to  her,  but  this  makes 
no  difference  if  the  contract  was  made  for  the  benefit  of  the  person  entitled  to  the  purchase 
money.  .  .  Defendant  not  only  knew  from  other  sources  that  the  property  was  purchased 
from  Moore  for  the  syndicate,  the  amount  to  be  paid  therefor,  the  amount  of  cash  pay- 
ment, and  how  and  when  the  deferred  payments  were  to  be  made,  but  all  these  facts  sub- 
stantially appear  from  the  recitals  in  the  declaration  of  trust,  and  sufficiently  show  that  he 
was  really  the  only  person  intended  to  be  or  that  could  in  fact  be  benefited  by  the  clause 
therein  contained  by  which  defendant  agreed  and  bound  himself  to  contribute  and  pay 
when  due  one-fifth  of  the  unpaid  money  for  said  property,  and  bring  RIoortf,  or  the  assignee 
of  the  notes,  within  the  rule  which  permits  a  person  for  whose  benefit  an  express  promise 
is  made  in  a  valid  contract  between  others  to  maintain  an  action  upon  it  in  his  own  name." 
—Per  Bu&OBSS,  J.,  in  Porter  v.  Woods  (1897),  138  Mo.  539,  553-4.— ^rf. 

8  Part  of  the  statement  of  facts  is  omitted. 


CONSTABLE   V.    NATIONAL  STEAMSHIP  COMPANY.  299 

Mr.  James  C  Carter,  for  appellee.  A  brief  for  the  same  was  also  filed 
by  Mr.  John  Chetwood. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court. 

This  case  involves  the  liability  of  a  steamship  company  for  the  loss  by 
fire  of  a  consignment  of  goods  unloaded  without  personal  notice  to  the 
consignees  upon  the  wharf  of  a  company  other  than  the  one  owning 
the  vessel * 

Upon  the  facts  of  this  case  exhibiting  a  necessity  for  a  discharge  else- 
where than  at  her  own  pier,  and  in  the  absence  of  any  evidence  that  the 
libellants  were  prejudiced  by  the  failure  of  the  Egypt  to  discharge  at  her 
usual  wharf,  we  think  there  was  no  breachof  duty  on  the  part  of  the 
respondent  in  this  particular. 

Another  serious  question,  however,  is  presented  by  the  proviso  in 
the  application  to  allow  the  unpermitted  cargo  to  remain  upon  the 
wharf,  viz. ,  that  it  should  remain 

"at  the  sole  risk  of  owners  of  said  steamer,  who  will  pay  the  consignee  or 
owner  the  value  of  such  cargo  respectively  as  may  be  stolen,  burned,  or  other* 
wise  lost,  and  who  will  also  pay  all  duties  on  cargo  which  may  be  in  any  way  lost 
by  so  remaining.' ' 

It  seems  that,  upon  the  arrival  of  a  transatlantic  steamer,  it  is  usual 
to  apply  for  and  obtain  a  general  order  to  allow  to  be  landed  and  sent 
to  the  public  store  (not  the  warehouse  on  the  wharf)  all  packages  for 
which  no  special  permit  or  order  shall  have  been  received ;  also,  a  per- 
mit to  allow  such  portion  of  the  cargo  as  is  unladen,  but  not  permitted, 
to  remain  upon  the  wharf  for  forty-eight  hours  from  the  time  of  the 
granting  of  the  above  general  order,  at  the '  expiration  of  which  time 
they  are  sent  to  the  proper  general  order  store  ;  and  also  a  special  license 
to  permit  the  cargo  to  be  unladen  at  night.  These  orders,  licenses,  and 
permits  are  granted  in  pursuance  of  the  general  regnlations  of  the 
Treasury  Department. 

Granting  that  the  request  made  by  the  company  is,  upon  its  face, 
broad  enough  to  impose  upon  the  company  the  responsibility  for  goods 
lost  by  fire,  it  must  be  construed  in  connection  with  the  following  stipu- 
lation upon  the  same  subject  in  the  bill  of  lading,  viz. : 

* '  The  goods  to  be  taken  from  alongside  by  the  consignee  immediately  the  ves- 
sel «a  ready  to  discharge The  collector  of  the  port  being  hereby 

authorized  to  grant  a  general  order  for  discharge  immediately  after  entry  of  the 
ship.  The  United  States  Treasury  having  given  permission  for  goods  to  remain 
forty-eight  hours  on  wharf  at  New  York,  any  goods  so  left  by  consignee  will  be 
at  his  or  their  risk  of  fire,  loss,  or  injury." 

Some  criticism  is  made  upon  the  words  *'  so  left  by  consignee, '  *  libel- 
lants insisting  that  the  word  * '  left ' '  implies  a  voluntary  leaving  of  the 
cargo  upon  the  wharf  after  notice  of  the  discharge  of  the  same  has  been 

1  Part  of  the  opinion,  reviewing  the  evidence,  is  omitted. 
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received  by  the  consignee.  We  are  not  inclined,  however,  to  affix  to  it 
such  a  technical  meaning.  In  view  of  the  fact  that  the  object  of  the 
stipulation  was  evidently  to  exempt  the  carrier  from  responsibil- 
ity for  fire  occurring  at  any  time  after  the  discharge  of  the 
cargo,  and  particularly  during  the  forty-eight  hours  they  were  permit- 
ted to  remain  upon  the  wharf,  which  forty -eight  hours,  under  the  terms 
of  the  permit,  began  to  run  from  the  time  of  the  general  order  to  unload 
was  granted,  we  think  it  clear  that  it  was  intended  to  apply  during  this 
time,  whether  the  goods  were  technically  *•  left  '*  by  the  consigptiee  or 
not,  and  that  the  proviso  should  be  interpreted  as  if  it  read :  *  *  The 
United  States  Treasury  having  given  permission  for  goods  to  remain 
forty -eight  hours  on  wharf  at  New  York,  any  goods  so  remaining  will  be 
at  consignee's  risk  of  fire,  loss,  or  injury.**  This  permission,  though 
g^nted  at  the  request  of  the  ship-owner  and  primarily  for  his  benefit, 
is  really  of  more  value  to  the  consignees,  since  a  convenient  opportunity 
is  there  afforded  them  to  examine  their  goods,  and  they  are  saved  the 
expense  of  cartage  to  a  bonded  warehouse  and  storage  therein. 

The  question  presented  then  is  substantially  this :  A  and  B  agree 
that  in  a  certain  contingency  A  shall  assume  the  risk  of  the  loss  of  his 
goods  by  fire.  Subsequently  B  agrees  with  C  that,  in  precisely  the 
same  contingency,  he  shall  be  responsible  to  A  for  the  loss  of  the  same 
goods.  Waiving  the  question  whether  this  means  any  more  than  that 
he  shall  be  responsible  so  far  as  C  is  concerned,  does  the  latter  contract 
supersede  the  earlier  ?  Unquestionably  it  would,  if  it  were  between  the 
same  parties.  In  this  case,  however,  the  first  contract  was  made  by  B 
(the  respondent)  in  full  contemplation  of  the  fact  that  it  would  be 
obliged  to  enter  into  the  second,  and  for  the  special  purpose  of  providing 
against  it.  Now,  to  say  that,  having  entered  into  the  first  contract, 
knowing  that  it  would  have  to  enter  into  a  second  one  wholly  inconsist- 
ent with  the  first  and  intendingtobeboundbyit,  is  scarcely  creditable  to 
the  intelligence  of  its  agent.  Libellants,  too,  though  parties,  or  rather 
privies  to  the  first  contract,  were  not  parties  to  the  second,  and  so  far  as 
it  appears  did  not  even  know  that  it  was  or  would  be  entered  into, 
except  as  they  may  have  known  a  general  usage  to  protect  officers  in 
this  manner.  The  position  of  the  parties  had  not  changed  in  the  inter- 
val ;  no  new  consideration  moved  from  the  libellants ;  and  while  the 
contract  was  nominally  made  for  their  benefit,  this  gift  of  the  collector 
was  purely  a  voluntary  one.  Indeed,  the  contract  seems  really  to  have 
been  for  the  protection  of  the  collector  himself.  Under  these  circum- 
stances it  is  clearly  the  duty  of  this  court  to  harmonize  these  contracts, 
if  it  be  possible  to  do  so. 

It  is  by  no  means  a  universal  rule  that  a  person  may  sue  on  a  contract 
made  for  his  benefit,  to  which  he  was  not  a  party.*   No  case  has  gone  so 

1  Citings  Hendrick  v.  I^indsay,  93  U.  S.143:  National  Bank  v  Grand  I«odge,  98  U.  S.  123; 
KeUer  v.  Ashford,  133  U.  S.  610 ;  Cragin  v.  I/)vell,  109  U.  S.  194 :  Willard  v.  Wood,  I3,s  n.  S. 
309. 
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far  as  to  hold  that,  where  the  person  for  whose  benefit  the  contract  is 
made,  has  himself  or  by  his  privy  in  estate  entered  into  a  contract  incon- 
sistent with  this,  he  may  repudiate  such  prior  contract,  and  claim  the 
benefit  of  the  second  simply  ^because  it  has  become  for  his  interest  to  do 
so.  We  know  of  no  principle  which  authorizes  one  party  to  an  agree- 
ment to  vary  it,  even  against  his  own  interest,  without  the  consent  of 
the  other.  As  observed  by  the  Court  of  Appeals  of  New  York,  in  Sim- 
son  V.  Broztm,  68  N.  Y.  355  :  **  It  is  not  every  promise  made  by  one  to 
another,  from  the  performance  of  which  a  benefit  may  inure  to  a  third, 
which  g^ves  a  right  of  action  to  such  third  person,  he  being  neither 
privy  to  the  contract  nor  to  the  consideration.  The  contract  must  be 
made  for  his  benefit  as  Us  object  and  he  must  be  the  party  intended  to  be 
benefited."  See  also  National  Bank  v.  Grand  Lodge^  98  U.  S.  123; 
Gamsey  v.  Rogers^  47  N.  Y.  233. 

The  principle  above  announced  was  still  further  limited  by  the  Court 
of  Appeals  in  Vrooman  v.  Turner,  69  N.  Y.  280,*  in  which  it  was  said 
that,  to  give  a  third  party,  who  may  derive  a  benefit  from  the  perform- 
ance of  a  promise  an  action,  there  must  her— first,  an  intent  by  the  prom- 
isor to  secure  some  benefit  to  the  third  party  ;  and,  second,  some  priv- 
ity between  the  two,  the  promisor  and  the  party  to  be  benefited, 
and  some  obligation  or  duty  owing  from  the  promisor  to  the  latter, 
which  would  give  him  a  legal  or  equitable  claim  to  the  benefit  of  the 
promise,  or  an  equivalent  to  him  personally. 

It  is  necessary  to  a  correct  understanding  of  this  contract  to  examine 
somewhat  in  detail  the  circumstances  under  which  it  was  entered  into, 
and  the  authority  under  which  the  collector  acted  in  prescribing  its 
terms.  By  Revised  Statutes,  sections  2867  and  2869,  general  authority 
is  given  to  the  collector  to  authorize  the  unloading  of  vessels  arriving 
w^ithin  the  limits  of  their  collection  districts,  and  to  g^nt  a  permit  to 
land  the  merchandise.  By  section  2966  the  collector  is  authorized  to 
take  possession  of  such  merchandise,  and  deposit  the  same  in  bonded 
warehouses,  and  by  section  2969  all  merchandise  of  which  the  collector 
shall  take  possession  under  these  provisions  shall  be  kept  with  due  and 
reasonable  care  at  the  charge  and  risk  of  the  owner.  By  section  2871 
the  collector,  **upon  or  after  the  issuing  of  a  general  order,"  (for  the 
unloading  of  the  cargo)  **  shall  grant,  u'pon  proper  application  there- 
for, a  special  license  to  unlade  the  cargo  of  said  vessel  at  night,  that  is 
to  say,  between  sunset  and  sunrise,"  upon  a  bond  of  indemnity  being 
given,  etc.,  ''and  any  liability  of  the  master  or  owner  of  any  such 
steamship  to  the  owner  or  consigptiee  of  any  merchandise  landed  from 
her  shall  not  be  aflfected  by  the  granting  of  such  special  license  or  of 
any  general  order,  but  such  liability  shall  continue  until  the  merchan- 
dise is  properly  removed  from  the  dock  whereon  the  same  may  be 
landed." 

1  Given  in  text,  infra. 
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There  is  certainly  nothing  here  which  contemplates  that  the  owner 
of  the  vessel  shall  enter  into  any  independent  obligation,  assuming 
new  liabilities  or  expanding  in  any  way  existing  liabilities,  to  the  con- 
signee. The  object  of  the  statute  is  clearly  to  preserve  the  statu  quo; 
to  continue  such  liability  as  already  exists  and  to  preclude  the  ship 
owner  from  claiming  that,  by  the  action  of  the  collector,  his  liability  to 
the  owner  of  the  merchandise  is  impaired  or  restricted.  In  the  lan- 
guage of  the  statute,  any  previous  liability  "shall  not  be  affected", 
'  •  but  such  liability  shall  continue  until  the  merchandise  is  properly 
removed  from  the  dock  whereon  the  same  may  be  landed.  ** 

It  is  true  that  no  mention  is  here  made  of  the  power  of  the  collector 
to  allow  the  unpermitted  cargo  to  remain  forty-eight  hours  upon  the 
wharf,  and  no  such  power  is  expressly  given ;  but  by  section  2989  *  *  the 
Secretary  of  the  Treasury  may  from  time  to  time  establish  such  rules 
and  regulations,  not  inconsistent  with  law,  for  the  due  execution  of  the 
provisions  of  this  chapter,  and  to  secure  a  just  accountability  under 
the  same  as  he  may  deem  to  be  expedient  and  necessary. "  While  there 
is  nothing  in  the  statute  allowing  any  fixed  time  to  elapse  between  the 
unlading  of  the  goods  and  their  removal  to  a  bonded  warehouse,  the 
statute  does  not  prohibit  such  time  being  allowed,  and  as  some  interval 
must  necessarily  elapse  for  the  examination-  and  appraisement  of  the 
goods  designed  for  immediate  delivery  to  the  importer— duties  which 
can  most  readily  be  performed  while  the  goods  are  yet  on  the  wharf — 
and  as  it  is  for  the  mutual  benefit  of  the  government  and  consignee  to 
allow  some  such  interval  of  time  to  elapse,  the  Secretary  of  the  Treas- 
ury is  doubtless  vested  with  a  certain  discretion  in  that  particular, 
under  the  power  given  him  by  section  2989,  and  also  by  section  251, 
which  authorizes  him  to  make  rules  and  regulations  not  inconsistent 
with  law  in  carrying  out  the  provisions  of  law  relating  to  raising  rev- 
enue from  imports. 

In  pursuance  of  this  authority  the  Secretary  of  the  Treasury,  on  May 
5,  1877,  adopted  certain  regulations  concerning  the  discharge  of  steam- 
ships, of  which  the  following  only  is  material : 

' '  Goods  will  be  delivered  from  the  docks  by  the  inspector  as  fast  as  permits 
therefor  are  presented,  and  such  as  are  discharged  for  which  no  delivery  permit 
has  been  received  will  be  sent  to  the  general  order  store.  The  collector  may,  at 
the  request  of  the  master,  agent,  or  owner  of  the  vessel,  allow  goods  landed  bnt 
not  '  permitted  '  to  remain  on  the  docks  at  the  sole  risk  of  the  owner  of  the  vessel, 
not  longer  than  forty-eight  hours  from  the  time  of  their  discharge,  upon  the 
production  of  evidence  that  the  owner  of  the  vessel  assumes  the  risk  of  the 
goods  allowed  to  remain  and  agrees  to  pay  the  duties  on  any  goods  which  may 
be  lost  by  so  remaining.  This  request  must  be  made  in  writing  to  the  collector, 
and  must  state  that  if  the  permission  is  granted  the  goods  will  be  at  the  risk 
of  the  owner  of  the  vessel;  that  he  will  pay  all  duties  on  the  goods  that  may  be 
lost,  and  must  be  signed  by  the  owner  of  the  vessel  or  his  agent  duly  author- 
ized.    The  consent  of  the  collector  thereto  must  also  be  granted  in  writing.     At 
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the  expiration  of  the  forty-eight  hours,  no  permit  having  been  received  for  their 
delivery  by  the  inspector,  the  collector  shall  send  the  goods  to  the  general  order 
store  to  have  the  same  weighed  or  guaged,  if  required." 

In  this  connection  it  must  be  borne  in  mind  that  the  Secretary  of  the 
Treasury  is  an  officer  of  the  Government ;  that  his  powers  are  limited 
by  law ;  that  his  duty  is  to  protect  the  revenues  of  the  government  and 
to  prevent  smuggling  or  other  illegal  practices,  whereby  the  govern- 
ment may  be  defrauded  of  its  revenue ;  and  that  he  owes  no  duty  to 
individuals  beyond  seeing  that  their  rights  are  not  prejudiced  any  fur- 
ther than  is  necessary  by  the  action  of  the  customs  officers.  He  is 
neither  the  agent  of  the  vessel  nor  of  the  importer,  but  stands  between 
them,  representing  only  the  government  and  charged  only  with  the 
collection  of  its  revenue.  The  above  regulation  when  carefully  exam- 
ined, is  consistent  with  this  view.  It  requires  the  collector  to  allow 
the  goods  to  remain  upon  the  docks  * '  at  the  sole  risk  of  the  owner  of 
the  vessel,'*  and  requires  the  latter  to  assume  ''the  risk  of  the  goods 
allowed  to  remain, ''  and  to  agree  '•  to  pay  the  duty  on  any  goods  which 
may  be  lost  by  so  remaining. "  It  is  obvious  from  the  context  that  the 
risk  referred  to  is  the  risk  as  between  the  owner  of  the  vessel  and  the 
government,  viz.,  the  risk  of  paying  duties  upon  such  goods  as  may  be 
lost  during  the  forty -eight  hours.  The  permit  is  granted  primarily  for 
the  benefit  and  at  the  request  of  the  vessel,  which  retains  its  lien  fpr 
freight  for  the  goods  so  long  as  they  remain  upon  the  dock.  The  gov- 
ernment has  as  yet  no  claim  for  duties  against  the  consignee  of  the 
goods,  and  it  is  just  that  the  owner  of  the  vessel  should  assume  the 
liability  for  duties.  There  is  nothing  here  indicating  an  intention  of 
imposing  any  liability  upon  the  shipowner  for  the  goods  themselves, 
except  so  far  as  to  protect  the  government  from  loss.  The  loss  referred 
to  is  probably  a  loss  by  theft,  to  which  these  warehouses  are  peculiarly 
subject,  since,  if  the  goods  were  destroyed  by  fire,  the  consignee  would, 
under  section  2984,  be  entitled  to  an  abatement  or  refund  of  duties. 
This  construction  of  the  shipowner's  obligation  is  rather  emphasized 
than  otherwise  by  the  subsequent  clause  of  the  regulation :  *  *  This  re- 
quest must  be  made  in  writing  to  the  collector,  and  must  state  that  if 
the  permission  is  granted  the  goods  will  be  at  the  risk  of  the  owner  of 
the  vessel ;  that  he  will  pay  all  duties  on  goods  which  may  be  lost," 
etc.  The  risk  he  thus  assumes  is  the  risk  of  paying  duties  on  goods 
which  may  be  lost.  There  is  nothing  in  these  instructions,  interpreted 
in  the  light  of  the  statute  and  of  the  powers  of  the  collector,  to  justify 
the  inference  that  it  was  intended  to  impose  any  new  or  different  obli- 
gations upon  the  owner  of  the  vessel,  with  respect  to  the  consig^nees 
of  the  merchandise. 

In  the  forms  prescribed,  probably  by  the  department,  to  carry  out 
these  regulations,  however,  there  is  an  apparent  departure  both  from 
the  language  of  the  statute  and  the  Treasury  regulations  in  the  obli- 
gation the  owner  of  the  vessel  is  required  to  assume, — 
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"to  pay  to  the  consignee  or  owner  the  value  of  such  cargo  respectively  as  may 
be  stolen,  burned^  or  otherwise  lost,  and  also  pay  all  duties  on  cargo  which  may 
be  in  any  way  lost  by  so  remaining." 

Here  the  obligation  to  indemnify  the  consignee  first  appears  and  occu- 
pies the  most  prominent  place,  and  is  extended  to  goods  stolen,  burned, 
or  otherwise  lost,  while  the  obligation  to  pay  duties  is  mentioned 
rather  incidentally  than  otherwise.  Wherever,  or  by  whomsoever 
these  forms  were  prepared,  we  must,  for  the  purposes  of  this  case, 
treat  them  as  the  act  of  the  collector,  who,  if  this  contract  be  construed 
as  intended  for  the  protection  of  any  one  but  the  collector  himself, 
clearly  exceeded  his  authority  in  requiring  the  owner  of  the  vessel  to 
assume,  as  against  the  consignee,  the  risk  of  their  being  burned  while 
upon  the  wharf.  As  the  Circuit  Court  finds  that  * '  such  application 
was  in  the  form  required  by  said  collector,  without  which  permit  would 
not  be  granted,  and  the  entire  cargo  would  be  sent  to  the  public  store,  '* 
it  can  not  be  treated  as  the  voluntary  act  of  the  shipowner  any  further 
than  this  contract  or  obligation  conformed  to  the  requirements  of  the 
statute  or  the  Treasury  regulations,  which  were  'designed,  as  we  have 
already  stated,  only  to  preserve  the  previous  rights  of  the  consignee 
against  the  owner  of  the  steamship  unimpaired  by  the  action  of  the 
collector.  Beyond  this  it  must  be  treated  either  as  obtained  by  duress, 
or  so  plainly  inconsistent  with  the  previous  agreement  of  the  parties 
inter  sese  as  to  be  of  no  avail  to  the  consignee. 

It  is  a  familiar  doctrine  in  this  court  that  a  bond  or  other  obligation 
extorted  by  a  public  officer,  under  color  of  his  office,  can  not  be  en- 
forced, and  the  remarks  of  this  court  in  the  case  of  United  States  v, 
Tingey,  5  Pet.  115,  129,  are  pertinent  in  this  connection.  In  this  case 
the  Navy  Department  caused  a  form  of  bond,  not  prescribed  by  law,  to 
be  prepared  and  transmitted  to  one  Deblois,  a  person  to  whom  the  dis- 
bursement of  public  moneys  was  intrusted  as  purser,  to  secure  fidelity 
in  his  official  duties,  with  a  condition  that  it  should  be  executed  by  him 
with  sufficient  sureties  before  he  should  be  permitted  to  remain  in 
office,  or  to  receive  the  pay  or  emoluments  attached  to  the  office.  '  *  The 
substance  of  this  plea,"  said  the  court,  "is  that  the  bond,  with  the 
above  condition,  variant  from  that  prescribed  by  law,  was,  under  color 
of  office,  extorted  from  Deblois  and  his  sureties,  contrary  to  the  statute, 
by  the  then  Secretary  of  the  Navy,  as  the  condition  of  his  remaining 
in  the  office  of  purser  and  receiving  its  emoluments.  There  is  no  pre- 
tence then  to  say,  that  it  was  a  bond  voluntarily  given,  or  that,  though 
different  from  the  form  prescribed  by  statute,  it  was  received  and  exe- 
cuted without  objection.  It  was  demanded  of  the  party,  upon  the  peril 
of  losing  his  office ;  it  was  extorted  under  color  of  office,  against  the 
requisitions  of  the  statute.  It  was  plainly  then  an  illegal  bond ;  for 
no  officer  of  the  government  has  a  right,  by  color  of  his  office,  to 
require  from  any  subordinate  officer,  as  a  condition  of  holding  office, 
that  he  should  execute  a  bond  with  a  condition  different  from  that  pre- 
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scribed  by  law.  That  would  be,  not  to  execute,  but  to  supersede  the 
requisitions  of  law/' 

A  distinction  is  drawn  in  this  class  of  cases  between  a  bond  compul- 
sorily  executed,  as  in  the  case  under  consideration,  and  a  bond  or  other 
obligation  voluntarily  given  to  the  government  for  which  there  is  no 
statutory  authority.  In  this  latter  case  the  bond  has  been  held  to  be 
valid.  United  States  v,  Bradley,  lo  Pet.  343,  358;  United  States  v,  Hud- 
son, 10  Wall.  395, 

Upon  the  whole  case  we  are  of  opinion  : 

1 .  That  the  stipulation  in  the  bill  of  lading  that  respondent  should 
not  be  liable  for  fire  happening  after  unloading  the  cargo  was  reason- 
able and  valid. 

2.  That  the  discharge  of  the  cargo  at  the  Inman  pier  was  not  in  the 
eyes  of  the  law  a  deviation  such  as  to  render  the  carrier  an  insurer  of 
the  goods  so  unladen. 

3.  That  if  any  notice  of  such  unloading  was  required  at  all,  the  bul- 
letin posted  in  the  custom-house  was  sufficient  under  the  practice  and 
usages  of  the  port  of  New  York. 

4.  That  libellants,  having  taken  no  steps  upon  the  faith  of  the  cargo 
being  unladen  at  respondent's  pier,  were  not  prejudiced  by  the  change. 

5.  That  the  agreement  of  the  respondent  with  the  collector  of  cus- 
toms to  pay  the  consignees  the  value  of  the  goods  was  not  one  of  which 
the  libellants  could  avail  themselves  as  adding  to  the  obligations  of 
their  contract  with  respondent. 

The  decree  of  the  Circuit  Court  is  therefore  Affirmed, 

Mr.  Justice  Jackson,  with  whom  concurred  Mr.  Justice  Field 
and  Mr.  Justice  Gray,  dissenting.* 

1  In  his  dissenting  opinion,  M&.  Justice  Jackson  remarked,  inter  alia,  as  follows: 
"  In  the  light  of  these  findings  [by  the  Circuit  Court],  the  contract  of  the  parties  should 
be  interpreted  as  though  the  clause  in  question  had  read  as  follows:  "  The  United  States 
Treasury  having  given  permission  for  goods  to  remain  forty-eight  hours  on  the  wharf  at 
New  York,  at  the  sole  risk  of  the  steamship  company,  and  upon  its  undertaking  to  pay  to 
the  consignee  or  owner  the  value  of  such  cargo  respectively  as  may  be  stolen,  burned,  or 
otherwise  lost  while  so  remaining,  now  it  is  understood  that  if  the  steamship  company 
avails  itself  of  this  regulation,  and  obtains  x>ermission  for  the  consignment  to  remain  on 
the  wharf  for  forty-eight  hours  upon  said  terms,  its  risk  and  liability  for  losses  shall  only  con" 
tinue  and  remain  in  force  until  the  consignee  has  had  due  notice  and  opportunity  to  remove 
or  take  charge  of  the  goods;  and  if,  thereafter,  they  are  left  by  the  consignee,  it  will  be  at 
his  risk  of  fire,  loss,  or  injury.'  This  harmonizes  all  the  clauses,  and  is  alone  consistent 
with  the  correlative  duties  nndobligfations  of  the  parties. 

"  It  is  not  material  to  the  present  case  to  determine  whether  the  regulations  of  the  Treas- 
ury Department,  set  out  in  the  eleventh  finding  of  the  court  below,  have  the  force  of  law, 
and  imposed  upon  the  steamship  company  the  duty  of  entering  into  the  stipulation  to  pay 
the  consignees  for  the  loss  of  th  ?  goods  deposited  on  the  wharf  under  the  forty-eight  hour 
permit.  That  stipulation  was  entered  into  voluntarily  by  the  steamship  company.  There 
was  no  requirement  in  the  contract  of  affreightment  that  it  should  obtain  any  such  permit, 
and  it  can  not  be  properly  said  that  the  stipulation  which  it  entered  into  in  order  to  secure 
permission  for  the  goods  to  remain  forty-eight  hours  on  the  wharf,  was  inconsistent  with 
any  provision  of  the  law  or  regulations  of  tfie  Treasury  Department.  No  provision  of  the 
bill  of  lading  exempted  the  carrier  from  liability  for  loss  by  fire  that  might  hapi>en  while 
the  goods  were  deposited  on  the  wharf  under  tl:e  forty-eigl.t  hour  permit,  and  no  reason 
appears  why  the  carrier  might  not  expressly  undertake  a  liability  which  the  law  would 
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THE  CINCINNATI,  HAMILTON  &  DAYTON  RAILROAD 
COMPANY  V,  METROPOLITAN  BANK. 

Supreme  Court  op  Ohio,  January  21,  1896. 

[54   O.  S.  60.] 

Erfor  to  the  Superior  Court  of  Cincinnati. 

The  action  below  was  by  the  plaintiff  in  error  against  the  defendant 
in  error  to  recover  on  a  bank  check.  The  petition  was  in  words  and 
figures  following : 

''The  plaintiff  is  a  corporation  duly  organized  and  existing  under  the  laws 
of  the  state  of  Ohio.  The  defendant  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  United  States. 

"There  is  due  to  the  plaintiff  from  the  defendant,  upon  a  check,  a  copy  of 
which,  there  being  no  credits  nor  endorsement?  thereon,  is  hereto  attached, 
made  part  hereof,  and  marked  'Exhibit  A,*  the  sum  of  three  hundred  and 
thirty-eight  31-100  dollars  ($338.31),  with  interest  from  May  11,  1886.  The 
plaintiff  is  the  owner  and  holder  of  said  check,  and  on  May  11,  1886,  presented 
it  for  payment  to  the  defendant,  who  at  that  time,  and  at  the  time  of  the  draw- 
ing of  said  check,  had  funds  of  said  J.  £.  Ash  on  deposit,  more  than  sufficient  to 
pay  the  same,  but  the  defendant  refused  to  pay  said  check. 

otherwise  impose  upon  it,  until  by  proper  notice  the  duty  of  taking  care  of  the  goods  was 
shifted  or  transferred  to  the  consifl^netrs. 

"  But,  it  is  said,  the  consignees  can  not  avail  themselves  of  this  promise  made  by  the 
steamship  company  to  the  collector  because  they  are  not  privies  thereto.  This,  howe\er, 
ignores  the  above  findings  of  fact  by  the  court,  which  make  the  consignees  parties  to  the 
arrangement.  Aside  from  this,  while  it  is  undoubtedly  the  general  rule  that  a  person  who 
is  not  a  party  to  a  simple  contract,  can  not  enforce  such  contract  at  law,  and  that  a  promise 
made  by  one  person  to  another  for  benefit  of  a  third,  who  is  a  stranger  to  the  considera- 
tion, will  not  support  an  action  by  the  latter.  National  Bank  v.  Grand  Lodge^  98  U.S.  123, 
there  are  many  exceptions  to  the  rule,  one  of  which,  according  to  the  New  York  decisions, 
is  where  the  party  seeking  to  enforce  the  contract  was  intended  to  be  the  beneficiary  of  the 
promise.  Lawrence  v.  Fox^  20  N.  Y.  26S:  Coster  v.  Albany^  43  N.  Y.  399,  410,  412;  Garnsey  v. 
Rogers^  47  N.  Y.  233;  Vrooman  v.  Turner^  69  N.  Y.  280,  [given  in  text,  infra"]. 

"The  promise  made  by  the  steamship  company  in  the  present  case  falls  directly  within 
the  rule  announced  in  Vrooman  v.  Turner,  69  N.  Y.  280,  there  being,  Jirst^  a  clear  intent  by 
the  promisor  to  secure  a  benefit  to  the  consignees;  second^  a  privity  between  the  two  in 
respect  to  the  protection  of  the  goods,  the  risk  of  which  the  carrier  assumed;  and,  third,  an 
obligation  or  duty  owing  by  the  steamship  company  to  the  consignees  to  properly  care  for 
the  goods  until  delivery  could  be  made,  which  gave  to  the  consignees  a  legal  and  equitable 
claim  to  the  benefit  of  the  promise.  The  decisions  in  other  states  are  conflicting  on  this 
question. 

'*  But  if  an  action  at  law  would  not  lie  upon  the  promise  made  by  the  respondent  in  obtain- 
ing the  forty-eight  hour  permit,  it  t{y  no  means  follows  that  the  consignee  could  not  suc- 
cessfully invoke  the  aid  of  a  court  of  equity  in  enforcing  the  agreement.  The  legal  rule 
invoked  is  not  so  rigidly  or  so  strictly  adhered  to  by  courts  of  equity  as  by  courts  of  law. 
Thus,  in  Keller  v.  Ash/ord,  133  U.  S.  610,  625,  the  mortgagee  was  permitted  to  enforce  in 
equity  a  contract  between  the  mortgagor  and  his  grantee,  by  the  terms  of  which  the  grantee 
assumed  the  pasrment  of  the  mortgaged  debt.  See  also  IVillard  v.  tVood,  135  U.  S.  30^,  314; 
Norwood  V.  DeHart,  3  Stewart,  (30  N.  J.  Eq.)  412.    .    .•' 

M&.  JnSTiCB  Field  and  Mr.  Justice  Gray  concurred  in  this  dissenting  opinion. 
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"Wherefore  the  plainti£f  prays  judgment  against  the  defendant  for  said 
sum  of  $338.31,  with  interest  from  May  11,  1886,  for  its  costs,  and  all  other 
relief  to  which  it  may  be  entitled. 

••EXHIBIT  'A.' 

*'  Cincinnati,  May  10,  1886. 

*^  Metropolitan  National  Bank: 

••  Pay  to  the  order  of  the  C.  H.  &  D.  R.  R.  Co.,  three  hundred  and  thirty- 
eight  31-100  dollars. 

$338.31.  (Signed)  J.  E.  Ash." 


«t 


A  general  demurrer  was  interposed  by  the  bank,  and  the  holding  of 
the  superior  court  at  general  term  was,  in  effect,  to  sustain  the  demurrer. 
Judgment  for  the  bank  followed,  to  reverse  which  the  present  proceed- 
ing is  prosecuted. 

Ramsey,  Maxwell  <2f  Ramsey,  for  plaintiff  in  error. 

Pogue,  Pottenger  <2f  Pogue,  for  defendant  in  error.* 

Spear,  J. — ^The  question  presented  is  whether  or  not  a  payee  of  a 
bank  check  can  maintain  an  action  against  a  bank,  where  the  latter,  on 
presentation,  refuses  to  pay  it,  the  drawer  having  at  the  time  a  credit 
on  the  books  of  the  bank  more  than  sufl&cient  to  meet  the  check  ? 

Questions  bearing  some  relation  to  this  have  been  considered  by  this 
court,  but  the  precise  question  has  not  heretofore  been  determined. 

Authority  is  found  supporting  the  affirmative  of  this  proposition. 
The  grounds  urged  are  not  identical  in  all  cases,  nor  is  the  reasoning 
wholly  consistent,  but  the  following  is  believed  to  be  a  fair  resume  of 
the  conclusions  :  Because  of  the  universal  usage  of  banks  to  cash  the 
checks  drawn  by  a  depositor,  where  he  has  sufficient  unincumbered 
balance  standing  to  his  credit,  a  duty  is  implied  on  the  part  of  the  bank 
to  so  pay,  and  the  holder  takes  the  check  relying  upon  this  usage. 
Serious  injury  may  result  to  the  holder  by  the  bank's  refusal  to  pay, 
for,  while  he  may  have  an  action  against  the  drawer,  that  would  prove 
delusive  in  the  frequent  instance  of  the  drawer 's  insolvency,  and  the  bank 's 
wrongful  action  would  be  the  real  cause  of  the  loss.  The  law,  therefore, 
implies  a  contract  on  the  part  of  the  bank  with  its  depositors  to  pay 
their  checks  as  presented  so  long  as  the  fund  is  sufficient,  and  should, 
for  like  reasons,  imply  a  contract  with  whomever  may  become  the 
holder  of  such  check  to  pay  on  presentation.  The  check  is  treated  as  an 
equitable  assignment  pro  tanto  of  the  fund  in  the  hands  of  the  bank, 
and,  by  the  act  of  presentation,  the  check-holder  is  brought  into  privity 
with  the  bank,  his  right  to  sue  completed,  and  he  may  sue  the  drawer 
and  the  bank  in  one  action,  the  former  as  drawer  and  the  latter  as  an 
implied  acceptor.  He  may  also  sue  the  drawer  on  the  check's  dishonor, 
or  the  bank  for  money  had  and  received. 

Forcible  and  ingenius  arguments  in  support  of  the  right  to  maintain 
the  action  are  presented  by  Mr.  Morse,  in  his  valuable  work  on  Bank- 
ing, by  Mr.  Daniels  in  his  treatise  on  Negotiable  Instruments,  vol.  2, 

1  The  arguments  are  omitted. 
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section  1638,  where  the  arguments  pro  and  con  are  stated  and  ably 
reviewed,  and  by  a  number  of  decisions.* 

The  contrary  doctrine  is  maintained  by  many  text  writers  and 
decisions.* 

It  is  not  doubted  that,  as  a  general  proposition,  there  can  be  no  cause 
of  action  upon  a  contract  unless  there  is  privity  of  contract  between 
the  obligor  and  the  party  complaining.  But  it  is  urged  in  argument 
here  that  while  the  want  of  privity  is  a  good  objection  to  the  action  in 
those  states  which  deny  the  right  of  a  third  party  for  whose  benefit  a 
contract  is  made  to  maintain  an  action  upon  it,  in  Ohio  the  objection  of 
want  of  privity  can  not  prevail  for  the  reason,  as  held  by  this  court  in  a 
number  of  cases,  that  an  agreement  made  on  a  valid  consideration  by 
one  person  with  another,  to  pay  money  to  a  third,  can  be  enforced  by 
the  latter  in  his  own  name,  and  that  the  third  person  is  not  named  does 
not  affect  the  right  to  enforce  it. 

The  most  recent  case  involving  this  principle  is  that  oiEmmitt  v,  Bro- 
phy,  42  Ohio  St.  82.  The  action  was  upon  a  bond  given  by  Emmitt  to 
the  county  commissioners  in  the  sale  of  a  bridge  by  the  Scioto  Bridge 
Co.,  in  which  Emmitt  obligated  himself  "to  pay  off  and  liquidate  all 
claims  and  demands,  whether  in  judgment  or  otherwise,  existing 
against  said  bridge,  so  that  the  full  use  of  said  bridge  may  inure  to  the 
public  without  let  or  hindrance.  *  *  Brophy  at  the  time  was  a  judgment 
creditor  and  the  owner  of  all  the  claims  enumerated  in  the  bond. 
Owen,  J. ,  in  the  opinion,  after  reciting  the  facts,  observes :  *  *  These 
facts  are  strongly  suggestive  that  it  entered  into  the  contemplation  of 
the  parties  to  this  bond  at  the  time  of  its  execution,  that  this  particu- 
lar lien  of  the  plaintiff  upon  the  bridge  was  to  be  discharged  by  Em- 
mitt. Its  existence  was  known  to  them,  and  they  seem  to  have  left 
nothing  to  conjecture.  Indeed,  if  Brophy  and  Potter  had  been  ex- 
pressly named  as  the  lien-holders,  it  is  difficult  to  see  how  this  would 
have  added  to  the  definiteness  of  the  bond,  or  made  more  certain  the 
intention  of  the  parties.  This  seems  to  be  a  conclusive  answer  to  the 
suggestion  that  there  is  want  of  privity. " 

1  Some  of  thes*  decisions,  as  cited  by  the  court,  are  Munn  v.  Burch,  25  111.  35;  Insurance 
Co.  V.  Stanford,  28  111.  168;  Bank  v.  Bank,  80  111.  212  (but  see  opinion  in  Bank  v.  Bank,  7 
Bissell,  U.  S.  195):  Roberts  v.  Corbin,  26  Iowa,  315;  Lester  v.  Given,  8  Bush,  358;  Fogarties 
V.  Bank,  12  S.  C.  518;  Gordon  v.  Muchler,  34  Ifiu  Ann.  60S;  Ponner  v.  Smith,  31  Neb.  107. 

SThe  court  cited  the  following  as  some  of  the  authorities  on  this  point:  Randolph  on 
Commercial  Paper,  vol.  2,  p.  2S0;  Pomeroy's  Equity  Jurisprudence,  section  12S4;  Van  i^chaack 
on  Bank  Checks,  212;  Bank  v.  Millard,  10  Wallace,  152;  Bank  v.  Whitman,  94  U.  S.  3  3; 
Bank  v.  Schuler,  120  U.  S.  514;  Mining  Co.  v.  Browrn,  124  U.  S.  391;  Bank  v.  Bank,  46  N.  Y. 
82;  Attorney  General  v.  Insurance  Co.,  71  N.  Y.  325;  BuUard  v.  Randall,  67  Mass.  605:  Carr 
?'.  Bank,  107  Mass.  48;  Savior  i'.  Bushong,  100  Pa.  St.  23;  Kuhn  v.  Bank,  11  Atl.  Rep.  (Pa.) 
440;  Bank  v.  Shoemaker,  117  Pa.  St.  94;  Creveling  v.  Bank,  46  N.  J.  Law,  255;  Moses  v.  Bank, 
M  Md.  580;  Purcell  v.  Allemong,  22  Grat.  742;  Ilarriscn  t-.  Wright,  100  Ind.  538;  Grammel 
V.  Carmer,  55  Mich.  201;  Breman  v.  Bank,  62  Mich.  343;  Bush  v.  Foote,  58  Miss.  5;  Bank  v. 
Merritt,  7  Heisk.  177;  Pickle  v.  Muse,  8S  Tenn.  380;  Cashman  v.  Harrison,  90  Cal.  297. 
Boettchcr  v.  Bank,  15  Col.  16;  Satterwhite  v.  Mclczer,  24  Pac.  Rep.  (.\rizona),  184;  Hopkins 
V.  Forester,  L.  R.  Eq  74;  Wald's  Pollock  on  Contracts,  190,  204;  2  Ames'  Bills  and  Notes,  735 
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No  one  of  the  cases  cited  carries  the  doctrine  farther  than  the  forego- 
ing. In  no  one  of  them  is  it  held  that  a  right  to  sue  in  a  stranger  can 
be  raised  by  mere  implication.  Nowhere  is  it  held  that  the  obligation 
will  attach  in  favor  of  future  creditors  not  named  and  not  known,  and 
as  to  amounts  not  specified. or  then  ascertainable,  to  the  extent  of  giv- 
ing to  such  creditors  a  right  of  action  on  the  contract.  It  must  be 
apparent,  even  on  brief  reflection,  that  it  does  not  follow  from  these 
decisions  that  there  is  privity  between  check-holder  and  bank  before 
acceptance,  and  that  in  order  to  cover  the  case  at  bar  a  marked  exten- 
sion of  the  doctrine  must  be  made.  Reasons  urged  for  such  extension, 
however  plausible,  do  not  seem  sufficient. 

On  the  contrary,  strong  reasons  against  the  proposition  may  be 
adduced,  among  others,  this  :  The  transaction  of  giving  the  check  does 
not,  as  will  be  shown  further  on,  substitute  the  check-holder  for  the 
drawer.  The  latter  may  maintain  an  action  for  the  breach  of  the  con- 
tract to  honor  his  check,  and  if  the  holder  has  a  similar  right,  the  result 
is  that  two  persons  may  maintain  separate  actions  upon  the  same  instru- 
ment at  the  same  time  to  recover  against  the  same  defendant  as  a  prin- 
cipal debtor.  The  inference  that  the  right  to  recover  by  the  check- 
holder  is  denied  only  in  the  states  where  a  right  of  recovery  is  refused 
to  one  for  whose  benefit  a  contract  is  made  by  another,  arises  from  a 
misapprehension  of  the  authorities.  In  many  states  where  the  right  of 
a  check-holder  to  sue  the  bank  is  not  assented  to,  the  right  of  one  for 
whose  benefit  a  contract  is  made  to  recover  upon  it  is  recognized.* 

It  is  insisted  that  the  case  should  not  turn  alone  on  the  leg^l  idea  of 
privity,  for,  under  our  system  of  procedure,  it  is  immaterial  whether 
the  interest  of  the  payee  against  the  bank  is  legal  or  equitable,  and  that 
the  action  here  may  be  maintained  on  equitable  grounds.  In  a  well 
considered  case.  Covert  v,  Rhodes^  48  Ohio  St.  66,  this  court  held  that 
*  *  a  bank  check  or  draft  for  a  part  of  the  sum  due  the  drawer,  does  not, 
before  acceptance  by  the  drawee,  constitute  an  equitable  assignment  of 
the  amount  for  which  it  is  drawn.  **  The  conclusion  is  amply  sustained 
by  the  reasoning  of  the  opinion,  and  no  discussion  is  necessary.  If 
there  is  no  equitable  assignment  of  the  debt  pro  tanto,  how  can  equita- 
ble considerations  prevail  ?  The  proceeding  is  not  an  equitable  one ;  and 
if  it  were,  we  do  not  understand  that  equity  has  different  rules  from 
those  of  law  with  respect  to  the  rights  and  obligations  of  parties  to 
negotiable  paper.  As  applicable  to  such  case  we  believe  that  reason, 
and  the  great  preponderance  of  authority,  establish  the  following  con- 
clusions :  The  relation  of  bank  and  general  depositor  is  simply  the  ordi- 
nary one  of  debtor  and  creditor,  not  of  agent  and  principal,  or  trustee 


1  Citing,  I,awrenoe  v.  Pox,  20  N.  Y.  268;  Burr  v.  Beers,  24  N.  Y.  178;  Coster  v.  The  Maj'or, 
43  N.  Y.  399;  Merriman  v.  Moore,  90  Pa.  St.  78;  Huyler  v.  Atwood,  26  N.  J.  Eq.  504;  O'Neal  v. 
Commissioners,  27*Md.  240;  Crawford  v.  Edwards,  33  Mich.  354;  Miller  v.  Thompson,  34 
Mich,  zo;  Heim  v.  Vogel,  69  Mo.  529;  Pitzgerald  v.  Baker,  70  Mo.  685;  Cross  v.  Truesdale,  28 
Ind.  44;  Brice  v.  King,  i  Head's  (Tenn.)  152;  Green  v.  Morrison,  5  Col.  z8. 
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and  cestui  que  trust.  The  bank  agrees  with  its  depositor  to  receive  his 
deposits,  to  account  with  him  for  the  amount,  to  repay  to  him  on 
demand,  and  to  honor  his  checks  to  the  amount  of  his  credit  when  the 
checks  are  presented  ;  and  for  any  breach  of  that  agreement  the  bank  is 
liable  to  an  action  by  him.  The  deposits  become  the  absolute  propertj' 
of  the  bank,  impressed  with  no  trust,  and  the  bank's  right  to  use  the 
money  for  its  own  benefit  is  immediate  and  continuous,  which  right 
constitutes  the  consideration  for  the  bank 's  promise  to  the  depositor. 
The  bank's  agreement  with  the  depositor  involves  or  implies  no  agree- 
ment with  the  holder  of  a  check.  The  giving  of  a  check  is  not  an 
assignment  of  so  much  of  the  creditor's  claim ;  it  passes  no  title,  legal 
or  equitable,  to  the  holder  in  the  moneys  previously  deposited,  nor  does 
it  create  a  lien  on  the  fund,  for  there  is  no  special  fund  out  of  which  the 
check  can  be  paid,  nor  does  it  transfer  any  money  to  the  credit  of  the 
holder ;  it  is  simply  an  order  which  may  be  countermanded  and  pay- 
ment forbidden  by  the  drawer  any  time  before  it  is  actually  cashed  or 
accepted .  If  accepted ,  then  the  agreement  is  to  pay  according  to  the  terms 
of  the  check  or  acceptance ;  but  until  then  the  payee  looks  exclusively 
to  the  drawer.  He  can  maintain  no  action  against  the  bank,  for  the 
bank  owes  to  the  payee  no  legal  duty,  and  an  action  at  law  can  not  be 
maintained  except  there  is  shown  to  have  been  a  failure  in  the  perform- 
ance of  legal  duty.  Being  liable  to  the  drawer  to  account  with  him  for 
failure  to  honor  his  check,  the  bank  can  not,  either  on  legal  or  equita- 
ble considerations,  be  held  at  the  same  time  liable  to  the  holder  of  the 
check. 

Tested  by  these  rules,  the  plaintiff  could  have  no  cause  of  action 
against  the  bank,  and  the  superior  court  committed  no  error  in  the 
judgment  rendered.  Judgment  affirmed. 


BAXTER  V.  CAMP. 
Supreme  Court  of  Connecticut,  November  29,  1898. 

[71  Conn.  245.] 

Action  to  recover  damages  upon  a  written  instrument  in  the  nature 
of  a  promissory  note,  or  for  other  proper  relief,  brought  in  the  Court  of 
Common  Pleas  of  New  Haven  County  and  tried  to  the  court.  The  facts 
were  found  and  judgment  rendered  for  the  plaintiff;  the  defendant  ap- 
peals for  alleged  errors  in  the  rulings  of  the  court. 

The  finding  showed  these  facts :  The  defendant  was  married  after  1877 
to  Edith  E.  Smith,  who  then  had  one  child,  the  plaintiff.  She  fur- 
nished him  money  to  use  in  his  business,  and  he  made  a  will  in  her 
favor.  She  expressed  a  fear  lest  he  might  change  it,  and  he  thereupon 
executed  and  delivered  to  her  the  following  paper : 
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• '  Madison,  June  20th,  i88y. 
"I  do  promise  to  pay  my  wife's  son.  Dwight  Q.  Baxter,  the  sum  of  eight 
hundred  dollars  after  her  decease,  if  living,   if  not  to  her  next  heirs  to  the 
property,  without  interest  till  after  her  death.  Alexander  Camp.  " 

Aften^'ards,  on  finding  that  she  had  a  fatal  disease,  she  gave  the  pa- 
per to  the  plaintiff,  saying  the  defendant  would  pay  it  and  there  would 
be  no  more  trouble  about  it.  He  gave  no  consideration  to  the  defend- 
ant for  it.     After  her  death,  he  demanded  payment,  which  was  refused. ' 

Claims  were  made  by  the  defendant  and  overruled,  that  the  paper 
was  not  a  note,  that  no  indebtedness  existed  from  the  defendant  to  the 
plaintiff,  and  so  that,  if  any  action  would  lie,  it  must  be  one  by  the 
administrator  of  the  wife's  estate. 

Henry  G,  Newton y  for  the  appellant  (defendant). 

Oswin  H,  D,  Fowler,  for  the  appellee  (plaintiff). 

Baldwin,  J. — ^The  main  question  in  this  case  is  whether  an  action 
upon  a  simple  contract,  by  the  performance  of  which  a  third  party 
would  receive  a  direct  benefit,  can  be  maintained  by  him. 

The  general  principles,  upon  the  application  of  which  the  answer 
must  depend,  are  well  settled.  Briefly  stated,  they  are  these:  An 
action  at  law  for  the  breach  of  a  contract  can  only  be  brought  by  a 
party  to  the  contract.  It  rests  on  the  violation  of  an  obligation  to  the 
plaintiff  which  the  defendant  had  assumed  and  promised  him  to  per- 
form. If  the  contract  does  not  state  in  express  terms  to  whom  the 
promise  is  made,  the  law  declares  that  it  is  made  to  the  person  from 
whom  proceeded  the  consideration  by  which  it  is  supported.  Treat  v, 
Stanton y  14  Conn.  445,  451.  If  it  names  a  party  to  the  contract  as  the 
promisee,  a  third  party  may  maintain  an  action,  the  contract  not  being 
under  seal,  on  proof  that  the  other  acted  in  the  transaction  merely  as 
his  agent ;  and  so  assumpsit  may  be  maintained  against  such  a  party, 
though  the  contract  with  the  agent  be  under  seal,  if  the  principal's 
interest  appears  upon  its  face,  and  he  has  accepted  the  benefit  of  its 
performance.     Briggs  v.  Partridge,  64  N.  Y.  357,  364. 

There  are  certain  classes  of  cases  which  are  often  treated  as  establish- 
ing exceptions  to  these  rules  of  decision,  but  which  can,  with  at  least 
equal  propriety,  be  deemed  illustrations  of  their  rightful  application 
under  exceptional  conditions. 

One  class,  found  mainly  in  the  older  English  reports  and  unsupported 
by  the  later  ones,  springs  out  of  contracts  in  the  nature  of  marriages 
or  family  settlements,  under  which  a  direct  benefit  is  secured  to  chil- 
dren or  other  near  relatives.  Here  the  unity  of  the  family  has  been 
•taken  into  account,  and  the  consideration  of  marriage  deemed  to  extend 
to  its  issue. 

I  Fart  of  the  statement,  referring  to  the  genuineness  of  the  defendant's  signature,  is 
omitted. 
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Another  class  embraces  promises  of  a  certain  kind,  made  to  one  man 
for  the  direct,  sole,  and  exclusive  benefit  of  another.  Thus  C  may  sue 
for  money  paid  to  A  for  his  use  by  B,  when  it  was  part  of  their 
agreement  that  the  payment  and  its  object  should  be  communicated  to 
him.  Here  A  is  in  the  position  of  a  forwarding  agent  for  C,  and  when 
the  latter  is  informed  of  the  transaction  and  assents  to  it,  this  may 
be  properly  treated  as  a  ratification. 

There  are  other  instances,  including  bailments  in  trust  or  to  hold  for 
a  third  person,  under  circumstances  implying  the  assumption  of  a  spe- 
cific duty  toward  him,  that  can  not  be  brought  under  the  law  of  princi- 
pal and  agent,  under  which  an  equitable  action,  at  least,  can  be  sus- 
tained by  one  not  a  party  to  a  contract,  to  secure  its  benefits ;  but  the 
remedy  can  never  be  pressed  beyond  the  right,  and  can  seldom,  if  ever, 
extend  to  a  stranger  to  the  consideration,  who  is  not  in  some  relation 
of  privity  with  the  nominal  promisee.' 

Unguarded  expressions  are  to  be  found  in  some  of  the  earlier  opinions 
of  this  court,  which  countenance  the  broad  proposition  that  where  a 
promise  is  made  to  one  man  for  the  benefit  of  another,  the  latter  may 
sustain  a  suit  upon  that  promise ;  but  no  such  doctrine  has  ever  been 
applied  to  govern  our  determination  of  a  cause.* 

The  contract  which  is  the  foundation  of  this  suit  was  made  between  a 
husband  and  wife,  who  married  after  the  Act  of  1877,  General  Statutes, 
§  2796,  went  into  effect.  The  defendant  had  received  money  from  her 
to  use  in  his  business.  They  evidently  meant  by  this  paper  to  state  the 
amount  for  which  he  was  to  be  accountable ;  to  preclude  any  claim  for 
interest  upon  it  during  her  life ;  and  to  secure  it  upon  her  decease  ta 
those  nearest  to  her  in  blood,  who  would  naturally  succeed  to  her  estate. 
The  sum  thus  ascertained  is  described  as  '  •  property, ' '  and  in  the  event 
of  her  surviving  her  son,  was  to  pass  in  the  ordinary  lines  of  inherit- 
ance. Such  an  instrument  can  not  be  regarded  as  executed  for  the  direct, 
sole,  and  exclusive  benefit  of  the  plaintiff,  nor  yet  as  in  the  nature  of  a 
family  settlement.  Its  immediate  object  was  to  protect  the  interests  of 
his  mother.  It  was  the  adjustment  of  an  unsettled  account,  followed 
by  provisions  designed  to  serve  the  purpose  of  a  testamentary  disposi- 
tion. It  does  not  appear  that  the  parties  to  the  agreement  intended  or 
contemplated  that  the  plaintiff  should  be  informed  of  its  existence  dur- 
ing his  mother's  life.  It  does  appear  from  its  face  that  he  could  derive 
no  benefit  whatever  from  its  provisions,  should  he  not  survive  her.  The 
only  party  who  can  sue  at  law  for  a  failure  to  perform  it  is  the  personal 
representative  of  Mrs.  Camp  ;  and  the  claim  made  by  the  defendant  in 
the  Court  of  Common  Pleas  that,  if  any  such  action  would  lie,  it  must 
be  one  by  the  administrator  of  her  estate,  should  have  been  sustained. 

1  Citings  Treat  v.  Stanton,  14  Conn.  445 ;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins. 
Co.,  39  id.  374 ;  Clapp  v.  I,awton,  31  id.  95 ;  Meech  v.  Ensign,  49  id.  191 ;  National  Bank  v. 
Grand  I/>dge,  98  U.  S.  123  ;  Exchange  Bank  v.  Rice,  107  Mass.  37 ;  Tweddle  v.  Atkinson,  i  B. 
&  S-  393  ;  Pollock  on  Contracts,  Chap.  v. 

2  Citing,  Crocker  v.  Higgins,  7  Conn.  342 ;  Steene  v.  Aylesworth,  18  id,  244,  25a. 


BAXTER   V.    CAMP.  813 

It  would  not  be  our  duty  to  order  a  new  trial  on  this  account,  if  tbe 
error  was  one  that  could  not  have  affected  the  appellant  injuriously. 
Public  Acts  of  1897,  p.  892,  g  15.  Such  would  be  its  character  if  the 
plaintiff  could  have  maintained  an  action  for  equitable  relief,  and  com- 
pelled the  defendant,  in  that,  to  account  to  him  for  an  amount  equal  to 
that  of  the  damages  which  he  has  recovered  in  the  judgment  appealed 
from.  But  to  any  such  action  the  administrator  of  Mrs.  Camp's  estate 
would  be  an  indispensable  party,  and  we  can  not  say  that  in  one  brought 
by  him  or  in  which  he  was  made  one  of  the  defendants,  the  same  result 
would  have  been  reached.' 

There  is  error  and  a  new  trial  is  ordered. 

In  this  opinion  the  other  judges  concurred. 

1  Part  of  the  opinion  on  other  points  is  omitted. 


* 
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(B).      Whether  There  Must  be  a  Duty  Owing  from  the  Promisee  to  the 
Third  Person  for  Whose  Benefit  the  Contract  is  Made. 

VROOMAN  V.  TURNER. 
Court  op  Appeals  op  New  York,  April,  1877. 

[69  N.  V.  280.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
a  referee.* 

This  was  an  action  to  foreclose  a  mortgage,  executed  in  August,  1873, 
by  the  defendant  Evans,  who  then  owned  the  mortgaged  premises.  He 
conveyed  them  to  one  Mitchell,  and  through  various  wz^^w^  conveyances 
the  title  came  to  one  Sanborn.  In  none  of  these  conveyances  did  the 
grantee  assume  to  pay  the  mortgage.  Sanford  conveyed  the  premises 
to  the  defendant  Harriet  B.  Turner,  by  a  deed  which  contained  a  clause 
stating  that  the  conveyance  was  subject  to  the  mortgage, 

"which  mortgage  the  party  hereto  of  the  second  part  hereby  covenants  and 
agrees  to  pay  off  and  discharge,  the  same  forming  part  of  the  consideration 
thereof." 

The  referee  found  that  said  grantee,  by  so  assuming  pa5anent  of  the 
mortgage,  became  personally  liable  therefor,  and  directed  judgment 
against  her  for  any  deficiency.    Judgment  was  entered  accordingly. 

Edward  T  Bartlett,  for  the  appellant. 

-A^.  H,  Clement,  for  the  respondent.* 

Allen,  J. — The  precise  question  presented  by  the  appeal  in  this  ac- 
tion has  been  twice  before  the  courts  of  this  state,  and  received  the  same 
solution  in  each. 

It  first  arose  in  King  v.  Whiteiey,  10  Paige,  465,  decided  in  1843. 
There  the  grantor  of  an  equitj'  of  redemption  in  mortgaged  premises, 
neither  legally  nor  equitably  interested  in  the  payment  of  the  bond  and 
mortgage  except  so  far  as  the  same  were  a  charge  upon  his  interest  in 
the  lands,  conveyed  the  lands  subject  to  the  mortgage,  and  the  convey- 
ance recited  that  the  grantees  therein  assumed  the  mortgage,  and  were 
to  pay  off  the  same  as  a  part  of  the  consideration  of  such  conveyance, 
and  it  was  held  that  as  the  grantor  in  that  conveyance  was  not  per- 
sonally liable  to  the  holder  of  the  mortgage  to  pay  the  same,  the 
grantees  were  not  liable  to  the  holder  of  such  mortgage  for  the  defi- 
ciency upon  a  foreclosure  and  sale  of  the  mortgaged  premises.    It  was 

1  Reported  below,  yrooman  v.  Turner  (1876),  8  Hun,  78. 
s  The  arguments  are  omitted. 
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conceded  by  the  chancellor  that  if  the  grantor  had  been  personally 
liable  to  the  holder  of  the  mortgage  for  the  payment  of  the  mort- 
gage debt,  the  holder  of  such  mortgage  would  have  been  entitled  in 
equity  to  the  benefit  of  the  agreement  recited  in  such  conveyance,  to 
pay  off  the  mortgage  and  to  a  decree  over  against  the  grantees  for  the 
deficiency.  This  would  have  been  in  accordance  with  a  well  estab- 
lished rule  in  equity,  which  gives  to  the  creditor  the  right  of  subroga- 
tion to  and  the  benefit  of  any  security  held  by  a  surety  for  the  re- 
enforcement  of  the  principal  debt,  and  in  the  case  supposed,  and  bj' 
force  of  the  agreement  recited  in  the  conveyance,  the  grantee  would 
have  become  the  principal  debtor,  and  the  grantor  would  be  a  quasi 
surety  for  the  payment  of  the  mortgage  debt.' 

King  V.  Whitely  was  followed,  and  the  same  rule  applied  by  an  undi- 
vided court,  in  Trotter  v.  Hughes,  12  N.  Y.  74,  and  the  same  case  was 
cited  with  approval  in  Garnsey  v.  Rogers^  47  N.  Y.  233. 

The  clause  in  the  conveyance  in  Trotter  v.  Hughes  was  not  in  terms 
precisely  that  in  King  v.  Whitely,  or  in  the  grant  under  consideration. 
The  undertaking  by  the  grantees  to  pay  this  mortgage  debt  as  recited, 
was  not  in  express  terms,  or  as  explicit  as  in  the  other  conveyances. 
But  the  recital  was,  I  think,  sufl&cient  to  justify  the  inference  of  a  prom- 
ise to  pay  the  debt,  and  so  it  must  have  been  regarded  by  the  court. 

The  case  was  not  distinguished  by  the  court  in  any  of  its  circum- 
stances from  King  v.  Whitely,  but  was  supposed  to  be  on  all  fours  with 
and  governed  by  it.  Had  the  grantor  in  that  case  been  personally  bound 
for  the  payment  of  the  debt,  I  am  of  the  opinion  that  an  action  would 
have  been  sustained  against  the  grantee  upon  a  promise  implied  from 
the  terms  of  the  grant  accepted  by  him  to  pay  it,  and  indemnify  the 
grantor.  It  must  have  been  so  regarded  by  this  court,  otherwise  no 
question  would  have  been  made  upon  it,  and  the  court  would  not  have 
so  seriously  and  ably  fortified  and  applied  the  doctrine  oiKing  v,  Whitely. 
A  single  suggestion  that  there  was  no  undertaking  by  the  grantee  and 
no  personal  liability  for  the  payment  of  the  debt  assumed  by  him,  would 
have  disposed  of  the  claim  to  charge  him  for  the  deficiency  upon  the 
sale  of  the  mortgaged  premises. 

The  rule  which  exempts  the  grantee  of  mortgaged  premises  subject 
to  a  mortgage,  the  payment  of  which  is  assumed  in  consideration  of 
the  conveyance  as  between  him  and  his  grantor,  from  liability  to  the 
holder  of  the  mortgage  when  the  grantee  is  not  bound  in  law  or  equity 
for  the  payment  of  the  mortgage,  is  founded  in  reason  and  principle, 
and  is  not  inconsistent  with  that  class  of  cases  in  which  it  has  been 
held  that  a  promise  to  one  for  the  benefit  of  a  third  party  may  avail  to 
give  an  action  directly  to  the  latter  against  the  promisor,  of  which 
Lawrence  v.  Fox,  20  N.  Y.  268,  is  a  prominent  example  To  give  a 
third  party  who  may  derive  a  benefit  from  the  performance  of  the  prom- 
ise, an  action,  there  must  be,  Jirst,  an  intent  by  the  promisee  to  secure 

1  Citing,  Halsey  v.  Reed,  9  Paige,  446  ;  Curtis  v.  Tyler,  id.  432  ;  Burr  v.  Beers,  24  N.  Y.  178. 
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some  benefit  to  the  third  party,  and,  second ^  some  privity  between  the 
two,  the  promisee  and  the  party  to  be  benefited,  and  some  obligation  or 
duty  owing  from  the  former  to  the  latter  which  would  give  him  a  legal 
or  equitable  claim  to  the  benefit  of  the  promise,  or  an  equivalent  from 
him  personally. 

It  is  true  there  need  be  no  privity  between  the  promisor  and  the  party 
claiming  the  benefit  of  the  undertaking,  neither  is  it  necessary  that  the 
latter  should  be  privy  to  the  consideration  of  the  promise,  but  it  does 
not  follow  that  a  mere  volunteer  can  avail  himself  of  it.  A  legal  obliga- 
tion or  duty  of  the  promisee  to  him  will  so  connect  him  with  the  transac- 
tion as  to  be  a  substitute  for  any  privity  with  the  promisor,  or  the  consid- 
eration of  the  promise,  the  obligation  of  the  promisee  furnishing  evidence 
of  the  intent  of  the  latter  to  benefit  him,  and  creating  a  privity  by  sub- 
stitution with  the  promisor.  A  mere  stranger  can  not  intervene,  and 
claim  by  action  the  benefit  of  a  contract  between  other  parties.  There 
must  be  either  a  new  consideration  or  some  prior  right  or  claim  against 
one  of  the  contracting  parties,  by  which  he  has  a  legal  interest  in  the 
performance  of  the  agreement. 

It  is  said  in  Gamsey  v,  Rogers ^  47  N.  Y.  233,  that  it  is  not  every 
promise  made  by  one  person  to  another  from  the  performance  of  which 
a  third  person  would  derive  a  benefit  that  gives  a  right  of  action  to  such 
third  person,  he  being  privy  neither  to  the  contract  nor  the  considera- 
tion. In  the  language  of  Judge  Rapallo,  "to  entitle  him  to  an  action, 
the  contract  must  have  been  made  for  his  benefit.  He  must  be  the  party 
intended  to  be  benefited.'*  See  also  Turk  v.  Ridge,  41  N.  Y.  201,  and 
Merrill  v.  Green,  55  N.  Y.  270,  in  which,  under  similar  agreements, 
third  parties  sought  to  maintain  an  action  upon  engagements  by  the 
performance  of  which  they  would  be  benefited,  but  to  which  they  were 
not  parties,  and  failed.  The  courts  are  not  inclined  to  extend  the  doc- 
trine of  Lawrence  v.  Fox  to  cases  not  clearly  within  the  principle  of 
that  decision.  Judges  have  diff*ered  as  to  the  principle  upon  which 
Lawrence  v.  Fox  and  kindred  cases  rest,  but  in  every  case  in  which  an 
action  has  been  sustained  there  has  been  a  debt  or  duty  owing  by  the 
promisee  to  the  party  claiming  to  sue  upon  the  promise.  Whether  the 
decisions  rest  upon  the  doctrine  of  agency,  the  promisee  being  regarded 
as  the  agent  for  the  third  party,  who,  by  bringing  his  action  adopts  his 
acts,  or  upon  the  doctrine  of  a  trust,  the  promisor  being  regarded  as 
having  received  money  or  other  thing  for  the  third  party,  is  not  mate- 
rial. In  either  case  there  must  be  a  legal  right,  founded  upon  some 
obligation  of  the  promisee,  in  the  third  party,  to  adopt  and  claim  the 
promise  as  made  for  his  benefit. 

In  Lawrence  v.  Fox  a  prominent  question  was  made  in  limine,  whether 
the  debt  from  Halley  to  the  plaintiff  was  sufficiently  proved  by  the  con- 
fession of  Halley  made  at  the  time  of  the  loan  of  the  money  to  the 
defendant.  It  was  assumed  that  if  there  was  no  debt  proved  the  action 
would  not  lie,  and  the  declaration  of  Halley  the  debtor  was  held  suffi- 
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cient  evidence  of  the  debt.  Gray,  J.,  said :  **  All  the  defendant  had  the 
right  to  demand  in  this  case  was  evidence  which  as  between  Halley  and 
the  plaintiff  was  competent  to  establish  the  relation  between  them  of 
debtor  and  creditor."  In  Burr  v.  Beers,  24  N.  Y.  178,  and  Thorp  v. 
Keokuk  Coal  Co.,  48  N.  Y.  253,  the  grantor  of  the  defendant  was  per- 
sonally liable  to  pay  the  mortgage  to  the  plaintiff,  and  the  cases  were 
therefore  clearly  within  the  doctrine  of  Lawrence  v.  Fox,  Halsey  v. 
Reed,  9  Paige,  446,  and  Curtis  v.  Tyler,  9  Paige,  432.  See  also,  per  Bos- 
worth,  J.,  Doolittle  V.  Nay  lor,  2  Bos.  225,  and/wvf  v.  Davis,  i  Bos.  569.* 
It  is  claimed  that  King  v,  Whitely  and  the  cases  following  it  were 
overruled  by  Lawrence  v.  Fox.  But  it  is  very  clear  that  it  was  not  the 
intention  to  overrule  them,  and  that  the  cases  are  not  inconsistent.  The 
doctrine  of  Lawrence  v.  Fox,  although  questioned  and  criticised,  was 
not  first  adopted  in  this  state  by  the  decision  of  that  case.  It  was 
expressly  adjudged  as  early  as  1825,  in  Farley  v.  Cleveland,  4  Cow.  432, 
affirmed  in  the  court  for  the  correction  of  errors  in  1827  per  totam  curiam, 
and  reported  in  9  Cow.  639.  The  chancellor  was  not  ignorant  of  these 
decisions  when  he  decided  King  v.  Whitely,  nor  was  Judge  Denio  and 
his  associates  unaware  of  them  when  Trotter  v.  Hughes  was  decided, 
and  Judge  Gray  in  Lawrence  v.  Fox  says  the  case  of  Farley  v.  Cleveland 
had  never  been  doubted. 

1  In  Thorp  V.  The  Keokuk  Coal  Co.  (1872),  4S  N.  Y.  253,  cited  in  the  text,  the  Keokuk  Coal 
Co.  had  accepted  a  deed  containing  a  clause  that  the  conveyance  was  subject  to  a  certain 
mortgage  made  by  the  g^rantor,  and  that  the  payment  of  that  mortgage  "  is  hereby  assumed 
by  the  party  of  the  second  part  hereto."  By  the  term-«  of  the  bonds  accompanying  the 
mortgage  it  was  made  a  condition  that  on  default  in  the  payment  of  interest  or  principal 
recourse  must  be  first  had  to  the  laud  mor  gaged,  and  that  the  obligors  should  only  be 
answerable  for  a  deficiency  after  foreclosure  and  sale.  The  bond  not  having  been  paid  when 
due,  the  mortgagee  sued  the  grantee  in  the  deed,  the  Keokuk  Coal  Co.,  without  instituting 
any  proceeding  to  foreclose.  Said  the  Court,  per  Earl,  C,  "This  brings  us  to  the  only 
other  question  in  the  case,  and  that  is  whether  the  plaintiff  could  recover  without  first  fore- 
closing his  mortgage.  In  the  deed  from  Franklin  t  it,  the  defendant  •  xpressly  assumed  to 
pay  the  plaintiff's  mor  gage,  and  this,  as  it  is  now  well  settled,  binds  the  defendant  to  the 
same  extent  as  if  it  had  also  signed  the  deed.  There  has  been  some  diversity  of  opinion  as 
to  the  ground  upon  which  the  liability  of  the  grantee  in  a  deed  in  such  case  must  rest,  and 
it  has  finally  been  settled  that  it  may  rest  upon  the  doctrine,  that  where  one  i)erson  makes 
a  pronii<:e  to  another  for  the  benefit  of  a  third  person,  the  third  person  may  maintain  an 
action  upon  it.  {Burrs  v.  Beers,  24  N.  Y.  178.)  In  such  a  case  it  is  not  needed  that  there 
should  be  any  consideration  passing  from  the  third  T>erson.  It  is  sufficient  if  the  promise 
be  ma  e  by  the  promisor  u[>on  a  sufficient  consideration  passing  between  him  and  his  im- 
mediate promisee,  and  when  the  third  person  adopts  the  act  of  the  promisee  in  obtaining 
the  promise  for  his  benefit,  he  is  brought  into  privity  with  the  promisor,  and  he  may  enforce 
the  promise,  as  if  it  were  made  directly  to  him.     {Laturence  v.  Fox,  20  N.  Y.  268.) 

The  defendant,  for  a  sufficient  consideration  passing  between  it  and  Franklin,  agreed  to 
pay  the  amount  of  the  tportgage  debt  to  the  plaintiff.  This  the  defendant  agreed  to  do 
personally  and  absolutely,  and  not  upon  condition  that  resort  should  first  be  had  to  the  land 
by  foreclosure  of  the  mortgage.  It  matters  not  that  the  mortgagor  was  not  liable  to  pay 
personally  until  after  the  foreclosure,  and  that  he  was  then  liable  only  for  the  deficiencv. 
It  would  have  made  no  difference  if  he  had  not  been  liable  at  all,  the  defendnnt  having 
pTomi.sed,  upon  a  sufficient  consideration,  to  pay  the  debt.  This  suit  is  not  primarily  upon 
the  t)ond  and  mortgajze,  but  upon  the  promise  of  the  defendant  to  pay  it ;  and  this  promise 
binds  the  defendant  to  pay  the  mortgage  debt  as  it  falls  due,  according  to  the  terms  of 
the  bond  and  mortgage.  It  was  not  a  conditional  or  contingent  promise,  and  could  not  be 
discharged  by  payment  only  of  a  portion  of  the  debt. 
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The  court  below  erred  in  giving  judgment  against  the  appellant  for 
the  deficiency  after  the  sale  of  the  mortgaged  premises,  and  so  much  of 
the  judgment  as  directs  her  to  pay  the  same  must  be  reversed  with 
costs. 

All  concur,  except  Earl,  J.,  dissenting. 

Judgment  accordingly. 


KELLER  V,  ASHFORD. 

United  States  Supreme  Court,  March  3,  1890. 

[133  U.  S.  610.] 

This  was  a  bill  in  equity  by  Henrietta  C.  Keller,  the  holder  of  a  prom- 
issory note  for  $2,000,  made  by  one  Thompson,  secured  by  his  mortgage 
of  land  in  Washington,  against  Francis  A.  Ashford  as  grantee  of  the 
land  subject  to  this  mortgage,  and  who  by  the  terms  of  the  deed  to  him 
assumed  payment  of  incumbrances  on  the  land.  The  bill  prayed  for  a 
decree  in  the  plaintiff's  favor  against  Ashford  for  the  amount  of  that 
note,  and  for  general  relief.  The  case  was  heard  upon  pleadings  and 
proofs,  by  which  it  appeared  to  be  as  follows  : 

On  August  17,  1875,  Thompson,  being  seized  in  fee  of  lot  5  in  square 
889  in  the  city  of  Washington,  conveyed  it  to  one  Rohrer,  by  a  deed  of 
trust  in  the  nature  of  a  mortgage,  to  secure  the  payment  of  Thompson's 
promissory  note  of  that  date  for  $1,500,  payable  in  three  years  with 
interest  at  ten  per  cent,  held  by  one  Harkness. 

On  February  21,  1876,  Thompson  conveyed  the  same  lot  by  like  deed 
of  trust  to  one  Gordon,  to  secure  the  payment  of  Thompson's  note  of 
that  date  for  $2,000,  payable  in  one  year,  with  interest  at  eight  percent 
yearly  until  paid,  to  the  order  of  Moses  Kelly  ;  and  Kelly  endorsed  this 
note  for  full  value  to  the  plaintiff. 

On  January  i,  1877,  Thompson,  at  the  instance  and  persuasion  of 
Kelly,  executed  and  acknowledged  and  delivered  to  Kelly  a  deed,  ex- 
pressed to  be  made  in  consideration  of  the  sum  of  $4,500;  conveying 
this  lot,  together  with  lots  6,  7  and  8  in  the  same  square  (each  of  which 
three  other  lots  was  also  in  fact  subject  to  a  mortgage  for  $2,000)  to 
Ashford  in  fee, 

"subject,  however,  to  certain  incumbrances  now  resting  thereon,  payment  of 
which  is  assumed  by  said  party  of  the  second  part  ;'* 

and  containing  covenants  by  the  grantor  of  warranty  against  all  persons 
claiming  from,  under,  or  through  him,  and  for  further  assurance. 

At  the  date  of  this  deed,  the  only  incumbrances  on  the  land  conveyed 
were  the  five  mortgages  above  mentioned,  and  some  unpaid  taxes 
assessed  against  Thompson  while  owner  of  the  land.  On  January  22, 
1877,  this  deed,  together  with  a  notary's  certificate  of  acknowledge 
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ment  by  the  grantor,  was  recorded  in  the  registry  of  the  District  of 
Columbia. 

At  the  taking  of  the  depositions  before  the  examiner,  the  plaintiff, 
having  given  notice  to]  Ash  ford  and  to  Kelly  to  produce  the  original 
deed,  and  both  of  them  having  failed  to  do  so,  was  permitted,  against 
the  defendant's  objection,  to  put  in  evidence  a  copy  of  the  deed  and 
acknowledgment,  certified  by  the  recorder  to  be  a  true  copy. 

No  consideration  was  actually  paid  for  the  conveyance.  The  value 
of  the  lots  conveyed  was,  according  to  Thompson's  testimony,  $4,000 
each  or  $16,000  in  all,  or,  according  to  Ashford's  testimony,  not  less 
than  $3,400  each  or  $13,600  in  all. 

Thompson  testified  that  he  never  had  any  negotiations  with  Ashford 
about  the  property ;  and  that  he  was  induced  to  make  this  deed  by  the 
assurance  of  Kelly  that  the  grantee  would  assume  the  incumbrances 
upon  the  land  and  relieve  him  from  liability  upon  the  notes  he  had 
given  secured  by  mortgage. 

Ashford  testified  that  he  never  had  any  negotiations  with  any  one 
about  the  purchase  of  the  land  ;  and  that  in  February,  1877,  Kelly,  who 
was  his  father-in-law,  to  whom  he  had  lent  much  monej'  and  for  whom 
he  had  indorsed  several  notes,  told  him  that,  in  order  to  secure  him 
from  loss,  he  had  procured  a  conveyance  to  be  made  to  him  of  these  four 
lots,  in  which  he  thought  '  •  there  was  considerable  equity ; ' '  informed 
him  at  the  same  time  that  there  were  incumbrances  or  mortgages  upon 
the  property,  but  did  not  specifically  mention  any  of  them,  except  the 
$1500  mortgage  upon  Lot  5 ;  told  him  that  the  interest  on  this  was 
pressing,  and  that,  if  he  would  pay  it,  Kelly  would  relieve  him  from 
any  further  trouble  as  to  the  incumbrances ;  and  advised  him  to  go  on 
and  collect  the  rents  of  the  property,  so  as  to  indemnify  himself  against 
that  interest  and  pay  the  taxes  in  arrears. 

It  was  proved  that  .^  shford  in  March,  1877,  entered  into  possession 
of  the  four  lots,  and  paid  the  taxes  previously  assessed  upon  them,  and 
also  paid  interest  accruing  under  the  mortgage  for  $1500  on  lot  5,  and 
collected  the  rents  of  the  four  lots,  until  December  4,  1877,  when  he 
sold  and  conveyed  lots  7  and  8  to  one  Duncan,  subject  to  existing 
incumbrances  thereon  ;  and  continued  to  collect  the  rents  of  the  other 
two  lots,  and  to  pay  the  interest  accruing  under  the  mortgage  for  $1500 
on  lot  5,  until  March  14,  1878,  when  this  lot  was  sold,  pursuant  to  the 
provision  of  that  mortgage,  by  public  auction  and  conveyed  to  Hark. 
ness  for  the  sum  of  $1700,  which  was  insufficient  to  satisfy  the  amount 
then  due  on  that  mortgage. 

On  comparing  Ashford's  testimony  with  that  of  Boarman,  the  plain- 
tiff's attorney,  with  a  letter  written  by  Ashford  to  Boarman  on  October 
3,  1877,  it  clearly  appears  that  Ashford  was  informed  of  the  clause  in 
the  deed  to  him,  assuming  payment  of  incumbrances,  and  was  requested 
to  pay  the  plaintiff's  mortgage,  as  early  as  September,  1877,  and  then, 
as  well  as  constantly  afterwards,  declined  to  pay  it.  or  to  recognize  any 
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personal  liability  to  do  so.     There  was  no  direct  evidence  that  he  knew 
of  this  clause  before  September,  1877. 

The  plaintiff  brought  an  action  at  law  upoiT  the  note  against  Thomp- 
son as  maker  and  Kelly  as  endorser  on  November  13,  1877,  ^^^  recov- 
ered judgment  against  both  in  December,  1877,  on  which  execution 
issued  and  was  returned  unsatisfied,  April  15,  1878. 

The  present  bill  was  filed  May  13,  1878.  A  decree  dismissing  the 
bill  was  rendered  in  special  term,  May  9,  1882,  which,  after  the  death 
of  Ash  ford  and  the  substitution  of  his  executrix  in  his  stead,  was 
affirmed  in  general  term,  February  16,  1885,  upon  the  grounds  that 
Ashford  had  never  accepted  the  deed  to  him,  and  also  that  the  plain- 
tiff's remedy,  if  any,  was  at  law.  3  Mackey,  455.  On  the  same  day,  as 
the  record  states,  '*  from  this  decree  the  plaintiff  appeals  in  open  court 
to  the  Supreme  Court  of  the  United  States,  which  appeal  is  allowed." 
The  appeal  bond  was  approved  February  18  and  the  appeal  was  entered 
in  this  court  April  10,  1885. 

The  case  was  argued  upon  a  motion  to  dismiss  the  appeal  for  want  of 
sufficient  amount  in  controversy  to  give  this  court  jurisdiction,  as  well 
as  upon  the  merits. 

Mr.  Walter  D.  Davidge  (with  whom  was  Mr.  William  W.  Boarman 
on  the  brief),  for  appellant. 

Mr.  George  F.  Appleby  and  Mr.  Calderon  Carlisle,  for  appellee.* 

Mr.  Justice  Gray,  after  stating  the  case  as  above  reported,  delivered 
the  opinion  of  the  court. 

The  motion  to  dismiss  for  want  of  jurisdiction  must  be  denied.     .     .* 

But  upon  the  merits  of  the  case  we  are  unable  to  concur  with  the 
views  expressed  by  the  court  below,  in  its  opinion  reported  in  3  Mackey, 
455,  either  as  to  the  effect  of  the  testimony,  or  as  to  the  rights  of  the 
parties.  The  material  facts,  as  they  appear  to  us  upon  full  examina- 
tion of  the  record,  have  been  already  stated.  It  remains  to  consider 
the  law  applicable  to  those  facts. 

The  questions  to  be  decided  concern  the  extent,  the  obligation,  and 
the  enforcement  of  the  agreement  created  by  the  clause  in  the  deed  of 
conveyance  from  Thompson  to  Ashford  of  this  and  three  other  lots, 

*' subject,  however,   to  certain  incumbrances  now  resting  thereon,  payment  of 
which  is  assumed  by  said  party  of  second  part. " 

The  five  mortgages  made  by  the  grantor,  namely,  the  plaintifTs 
mortgage  for  $2,000,  and  a  prior  mortgage  for  $1,500  on  lot  5,  and  a 
mortgage  of  $2,000  on  each  of  the  three  other  lots,  and  some  unpaid 
taxes  which  had  been  assessed  against  the  grantor,  were  incumbrances, 
and  were  the  only  incumbrances  existing  upon  the  granted  premises  at 
the  time  of  the  execution  of  this  conveyance.     Rawle  on  Covenants 

1  The  arguments  arc  omitted. 

2  The  »-easons  of  the  court  on  this  question  of  jurisdiction  arc  omitted. 
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(5th  ed.)  §77.  The  clause  in  question,  by  the  words  "certain  incum- 
brances now  resting  thereon, ' '  designates  and  comprehends  all  those 
mortgages  and  taxes,  as  clearly  as  if  the  words  used  had  been  * '  the 
incumbrances,**  or  **all  incumbrances,**  or  had  particularly  described 
each  mortgage  and  each  tax.  We  give  no  weight  to  Thompson's  testi- 
mony as  to  Kelly  *s  previous  conversation  with  him  to  the  same  eflfect, 
because  that  conversation  is  not  shown  to  have  been  authorized  by  or 
communicated  to  Ash  ford,  and  can  not  affect  the  legal  construction  of 
the  deed  as  ag^nst  him. 

It  was  argued  that,  because  the  deed  contains  a  covenant  of  special 
warranty  against  all  persons  claiming  under  the  grantor,  the  words 
*'  certain  incumbrances  **  can  not  include  the  mortgages  made  by  the 
grantor,  but  must  be  limited  to  the  unpaid  taxes  which,  it  is  said,  would 
not  come  within  the  covenant  of  special  warranty.  But  the  answer  to 
this  argument  is  that  any  person  claiming  title  by  virtue  of  a  lien 
created  by  taxes  assessed  against  the  grantor  would  claim  under  the 
grantor,  equally  with  one  claiming  by  a  mortgage  from  him  ;  and 
incumbrances  expressly  assumed  by  the  grantee  are  necessarily 
excluded  from  the  covenants  of  the  grantor. 

Ashford  is  not  shown  to  have  had  any  knowledge  of  the  conveyance 
at  the  time  of  its  execution ;  and  a  suggestion  was  made  in  argument, 
leased  upon  some  vague  expressions  in  his  testimony,  that  the  convey- 
ance was  intended  to  be  made  to  him,  by  way  of  mortgage  only,  to 
secure  him  against  loss  on  his  previous  loans  to  and  endorsements  for 
Kelly.  But  his  subsequent  acts  are  quite  inconsistent  with  the  theory 
that  the  conveyance  did  not  vest  the  legal  estate  in  him  absolutely. 

Within  a  month  or  two  after  the  conveyance,  having  been  told  that 
the  four  lots  had  been  conveyed  to  him  and  were  subject  to  incum- 
brances, (although  perhaps  not  then  informed  of  the  amount  of  the 
incumbrances),  he  entered  into  possession  of  the  lots,  and  thence- 
forth collected  the  rents ;  and  within  nine  months  after  the  convey- 
ance he  had  notice  of  the  clause  assuming  payment  of  incumbrances, 
and  was  requested  to  pay  the  plaintiffs  mortgage,  and  declined  to  pay 
it  or  to  recognize  any  personal  liability  for  it;  yet  he  afterwards 
sold  and  conveyed  away  two  of  the  lots,  and  continued  to  keep  posses- 
sion and  to  collect  rents  of  the  other  two.  Having  thas  accepted  the 
benefit  of  the  conveyance,  he  can  not  repudiate  the  burden  imposed 
upon  him  by  the  express  agreement  therein,  and  would  clearly  have 
been  liable  to  his  g^ntor  for  any  breach  of  that  agreement.  ^ 

The  case  therefore  stands  just  as  if  Ashford  had  himself  received 
a  deed  by  which  he  in  terms  agpreed  to  pay  a  mortgage  made 
t)y  the  grantor.  In  such  a  case,  according  to  the  general,  not  to 
say  uniform,  current  of  American  authority,  as  shown  by  the  cases 
collected  in  the  briefs  of  counsel,  the  mortgagee  is  entitled  in  some 

1  Citings  Blyer  v.  Monholland,  2  Sandf.  Ch.  478  ;  Coolidge  v.  Smith,  129  Mass.  554  ;  lyoclce 
*.  Homer,  131  Mass.  93 ;  Muhlig  v.  Fiske,  131  Mass  xio. 
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form  to  enforce  the  agreement  against  the  grantee ;  and  much  of  the 
argument  at  the  bar  was  devoted  to  the  question  whether  his  remedy 
should  be  at  law  or  in  equit3\ 

Upon  the  question  whether  the  mortgagee  could  sue  at  law  there  is  no 
occasion  to  examine  the  conflicting  decisions  in  the  courts  of  the  sev- 
eral States,  because  it  is  clearly  settled  in  this  court  that  he  could  not. 

This  case  can  not  be  distinguished  from  that  of  National  Bank  v. 
Grand  Lodge,  98  U.  S.  123,  and  clearly  falls  within  the  general  rule 
upon  which  the  judgment  in  that  case  was  founded. 

It  was  there  held  that  a  contract  by  which  the  Grand  Lodge,  for  a  con- 
sideration moving  from  another  corporation,  ag^ed  with  it  to  assume 
the  payment  of  its  bonds,  would  not  support  an  action  against  the 
Grand  Lodge  by  a  holder  of  such  bonds ;  and  Mr.  Justice  Strong,  deliv- 
ering judgment,  after  observing  that  the  contract  was  made  between 
and  for  the  benefit  of  the  two  corporations,  that  the  holders  of  the 
bonds  were  not  parties  to  it,  and  that  there  was  no  privity  between  them 
and  the  Grand  Lodge,  said :  '  *  We  do  not  propose  to  enter  at  large  upon  a 
consideration  of  the  inquiry  how  far  privity  of  contract  between  a  plaintifi 
and  a  defendant  is  necessary  to  the  maintenance  of  an  action  of  assump- 
sit. The  subject  has  been  much  debated,  and  the  decisions  are  not  all 
reconcilable.  No  doubt,  the  general  rule  is,  that  such  a  privity  must 
exist.  But  there  are  confessedly  many  exceptions  to  it.  One  of  them, 
and  by  far  the  most  frequent  one,  is  the  case  where,  under  a  contract 
between  two  persons,  assets  have  come  to  the  promisor's  hands  or 
under  his  control,  which  in  equity  belong  to  a  third  person.  In  such 
a  case  it  is  held  that  the  third  person  may  sue  in  his  own  name.  But 
then  the  suit  is  founded  rather  on  the  implied  undertaking  the  law 
raised  from  the  possession  of  the  assets,  than  on  the  express  promise. 
Another  exception  is  where  the  plaintiff  is  the  beneficiary  solely  inter- 
ested in  the  promise,  as  where  one  person  contracts  with  another  to  pay 
money  or  deliver  some  valuable  thing  to  a  third.  But  where  a  debt 
already  exists  from  one  person  to  another,  a  promise  by  a  third  person 
to  pay  such  debt  being  primarily  for  the  benefit  of  the  original  debtor, 
and  to  relieve  him  from  liability  to  pay  it,  (there  being  no  novation),  he 
has  a  right  of  action  against  the  promisor  for  his  own  indemnity ;  and 
if  the  origpinal  creditor  can  also  sue,  the  promisor  would  be  liable  to  two 
separate  actions,  and  therefore  ihe  rule  is  that  the  original  creditor  can 
not  sue.  His  case  is  not  an  exception  from  the  general  rule  that  privity 
of  contract  is  required. '  *  98  U.  S.  124.  See  also  Cragin  v,  Lovell,  109 
U.  S.  194. 

In  the  earlier  case  of  Hendrick  v.  Lindsay,  93  U.  S.  143,  cited  by  the 
defendant,  a  request,  accompanied  by  a  promise  of  indemnity,  to  one 
person,  to  sign  an  appeal  bond,  was  construed  to  include  another  per- 
son who  signed  it  as  surety,  and  therefore  to  support  a  joint  action 
by  the  principal  and  the  surety,  both  of  whom  had  signed  the  bond 


KEIrLER  v.   ASHPORD.  323 

relying  upon  the  promise,  so  that  the  only  consideration  of  the  promise 
moved  from  them. 

In  the  case  at  bar,  the  promise  of  Ashford  was  to  Thompson  and  not 
to  the  mortgagees,  and  there  was  no  privity  of  contract  between  them 
and  Ashford.  The  consideration  of  the  promise  moved  from  Thompson 
alone.  The  only  object  of  the  promise  was  to  benefit  him,  and  not  to 
benefit  the  mortgagees  or  other  incumbrancers ;  and  they  did  not  know 
of  or  assent  to  the  promise  at  the  time  it  was  made,  nor  afterwards  do 
or  omit  any  act  on  the  faith  of  it.  It  is  clear,  therefore,  that  Thompson 
only  could  maintain  an  action  at  law  upon  that  promise. 

In  equity,  as  at  law,  the  contract  of  the  purchaser  to  pay  the  mort- 
gage, being  made  with  the  mortgagor  and  for  his  benefit  only,  creates 
no  direct  obligation  of  the  purchaser  to  the  mortgagee.* 

But  it  has  been  held  by  many  state  courts  of  high  authority,  in 
accordance  with  the  suggestion  of  Lord  Hardwicke  in  Parsons  v.  Free- 
man, Ambler,  ii6,  that  in  a  court  of  equity  the  mortgagee  may  avail 
himself  of  the  right  of  the  mortgagor  against  the  purchaser. 

This  result  has  been  attained  by  a  development  and  application  of 
the  ancient  and  familiar  doctrine  in  equity  that  a  creditor  shall  have  the 
benefit  of  any  obligation  or  security  given  by  the  principal  to  the 
surety  for  the  payment  of  the  debt.* 

In  Hampton  v.  Phipps,  just  cited,  this  court  declared  the  doctrine  to 
be  well  settled,  and  applicable  **  equally  between  sureties,  so  that 
securities  placed  by  the  principal  in  the  hands  of  one,  to  operate  as  an 
indemnity  by  payment  of  the  debt,  shall  enure  to  the  benefit  of  all ;  '* 
and  declined  to  apply  the  doctrine  to  the  case  before  it,  because  the 
mortgage  in  question  was  given  by  one  surety  to  another  merely  to 
indemnify  him  against  being  compelled  to  pay  a  greater  share  of  the 
debt  than  the  sureties  had  agreed  between  themselves  that  he  should 
bear,  and  he  had  not  been  compelled  to  pay  a  greater  share. 

The  doctrine  of  the  right  of  a  creditor  to  the  benefit  of  all  securities 
given  by  the  principal  to  the  surety  for  the  payment  of  the  debt  does 
not  rest  upon  any  liability  of  the  principal  to  the  creditor,  or  upon  any 
peculiar  relation  of  the  surety  towards  the  creditor;  but  upon  the  ground 
that  the  surety,  being  the  creditor's  debtor,  and  in  fact  occupying  the 
relation  of  surety  to  another  person,  has  received  from  that  person  an 
obligation  or  security  for  the  payment  of  the  debt,  which  a  court  of 
equity  will  therefore  compel  to  be  applied  to  that  purpose  at  the  suit  of 
the  creditor.  Where  the  person  ultimately  held  liable  is  himself  a 
debtor  to  the  creditor,  the  relief  awarded  has  no  reference  to  that  fact, 

1  CUing^  Parsons  v.  Pre«man,  2  P.  Wms.  664,  note;  S.  C.  Ambler,  115;  Oxford  v.  Rodney, 
U  Ves.  4x7,  424;  In  re  Empress  Engineering  Co.,  x6  Ch.  D.  125;  Gandy  v.  Gandy,  30  Ch.  D. 

57.  67. 

<  Citing,  Manre  v.  Harrison,  x  Bq.  Cas.  Ab.  93,  pi.  5;  Bac.  Ab.  Surety,  D.  4;  Wright  v.  Mor- 
Wj^  IX  Vea.  12,  22;  Phillips  v.  Thompson,  2  Johns.  Ch.  418;  Curtis  v.  Tyler,  9  Paige,  432,  435; 
New  Bedford  Institution  for  Savings  v.  Pairhaven  Bank,  9  Allen,  175;  Hampton  v.  Phipps, 
108  U.  S.  260,  263. 
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but  is  grounded  wholly  on  the  right  of  the  creditor  to  avail  himself  of 
the  right  of  the  surety  against  the  principal.  If  the  person,  who  is 
admitted  to  be  the  creditor's  debtor  stands  at  the  time  of  receiving  the 
security,  in  the  relation  of  surety  to  the  person  from  whom  he  receives  it, 
it  is  quite  immaterial  whether  that  person  is  or  ever  has  been  a  debtor  of 
the  principal  creditor,  or  whether  the  relation  of  suretyship  or  the 
indemnity  to  the  surety  existed,  or  was  known  to  the  creditor,  when  the 
debt  was  contracted.  In  short,  if  one  person  agrees  with  another  to  be 
primarily  liable  for  a  debt  due  from  that  other  to  a  third  person,  so  that 
as  between  the  parties  to  the  agreement  the  first  is  the  principal  and 
the  second  the  surety,  the  creditor  of  such  surety  is  entitled,  in  equity, 
to  be  substituted  in  his  place  for  the  purpose  of  compelling  such  prin- 
cipal to  pay  the  debt. 

It  is  in  accordance  with  the  doctrine,  thus  understood,  that  the  Court 
of  Chancery  of  New  York,  the  Court  of  Chancery  and  the  Court  of 
Errors  of  New  Jersey,  and  the  Supreme  Court  of  Michigan  have  held  a 
mortgagee  to  be  entitled  to  avail  himself  of  an  agreement  in  a  deed  of 
conveyance  from  the  mortgagor  by  which  the  g^rantee  promises  to  pay 
the  mortgage.' 

The  grounds  and  the  limits  of  the  doctrine,  as  applied  to  such  a  case, 
have  been  well  stated  by  Mr.  Justice  Depue,  delivering  the  unanimous 
judgment  of  the  Court  of  Errors  of  New  Jersey,  in  Crowell  v.  SL  Bar- 
nabas Hospital  [1876],  as  follows: 

• '  The  right  of  a  mortgagee  to  enforce  payment  of  the  mortgage  debt, 
either  in  whole  or  in  part,  against  the  grantee  of  the  mortgagor,  does 
not  rest  upon  any  contract  of  the  grantee  with  him,  or  with  the  mort- 
gagor for  his  benefit.  *' 

*'The  purchaser  of  lands  subject  to  mortgage,  who  assumes  and 
agrees  to  pay  the  mortgage  debt,  becomes,  as  between  himself  and  his 
vendor,  the  principal  debtor,  and  the  liability  of  the  vendor,  as  between 
the  parties,  is  that  of  surety.  If  the  vendor  pays  the  mortgage  debt, 
he  may  sue  the  vendee  at  law  for  the  money  so  paid. 

*  *  In  equity,  a  creditor  may  have  the  benefit  of  all  collateral  obliga- 
tions for  the  payment  of  the  debt,  which  a  person  standing  in  the  situ- 
ation of  a  surety  for  others  holds  for  his  indemnity.  It  is  in  the 
application  of  this  principle  that  decrees  for  deficiency  in  foreclosure 
suits  have  been  made  against  subsequent  purchasers,  who  have  assumed 
the  payment  of  the  mortgage  debt,  and  thereby  become  principal 
debtors  as  between  themselves  and  their  grantors." 

1  Citings,  Halsey  v.  Reed,  9  Paige,  446,  452;  King  v.  Whitely,  10  Paige,  4^;  Blyer  v.  Mon- 
hoUand,  2  Sandf.  Ch.  478;  Rlapworth  v.  Dressier,  2  Beasley,  62;  Hoy  v.  Bramhali,  4  C.  E. 
Green,  74,  563;  CroweU  v.  (  urrier,  la  C.  E.  Green,  152;  S.  C.  on  appeal,  nom.  Crowell  v,  St. 
Barnabas  Hospital,  12  C.  E.  Green,  650;  Amaud  v.  Grigg,  2  Stew.  Bq.  482;  Youngs  v.  Trus- 
tees of  Public  Schools,  4  Stew.  Bq.  290;  Crawford  v.  Edwards,  33  Mich.  354,  360;  Miller  v. 
Thompson,  34  Mich.  10;  Higman  v.  Stewart,  38  Mich.  513,  523;  Hicks  v.  McGarr>',  38  Mich. 
667;  Booth  V.  Connecticut  Ins.  Co.,  43  Mich.  299. 

Citing  also,  Pardee  v.  Treat,  82  N.  Y.  385,  387;  Coffin  v.  Adams,  131  Mass.  133,  137;  Biddel 
V.  Brizzolara,  64  Cal.  354;  George  v.  Andrews,  60  Md.  a6;  Osborne  v.  Cabell,  77  Va.  46a. 
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**  But  the  right  of  the  mortgagee  to  this  remedy  does  not  result  from 
any  fixed  or  vested  right  in  him,  arising  either  from  the  acceptance  by 
the  subsequent  purchaser  of  the  conveyance  of  the  mortgaged  premises, 
or  from  the  obligation  of  the  grantee  to  pay  the  mortgage  debt  as 
between  himself  and  his  grantor.  Though  the  assumption  of  the 
mortgage  debt  by  the  subsequent  purchaser  is  absolute  and  unqualified 
in  the  deed  of  conveyance,  it  will  be  controlled  by  a  collateral  contract 
made  between  him  and  his  grantor,  which  is  not  embodied  in  the  deed. 
And  it  will  not  in  any  case  be  available  to  the  mortgagee,  unless  the 
grantor  was  himself  personally  liable  for  the  payment  of  the  mortgage 
debt. 

**  Recovery  of  the  deficiency  after  sale  of  the  mortgaged  premises, 
against  a  subsequent  purchaser,  is  adjudged  in  a  court  of  equity  to  a 
mortgagee  not  in  virtue  of  any  original  equity  residing  in  him.  He  is 
allowed,  by  a  mere  rule  of  procedure,  to  go  directly  as  a  creditor  against 
the  person  ultimately  liable,  in  order  to  avoid  circuity  of  action,  and 
save  the  mortgagor,  as  the  intermediate  party,  from  being  harassed 
for  the  payment  of  the  debt,  and  then  driven  to  seek  relief  over  against 
the  person  who  has  indemnified  him,  and  upon  whom  the  liability  will 
ultimately  fall.  The  equity  on  which  his  relief  depends  is  the  right  of 
the  mortgagor  against  his  vendee,  to  which  he  is  permitted  to  succeed 
by  substituting  himself  in  the  place  of  the  mortgagor.'*  12  C.  E. 
Green.  655,  656. 

The  decisions  of  this  court,  cited  for  the  defendant,  are  not  only  quite 
consistent  with  this  conclusion,  but  strongly  tend  to  define  the  true 
position  of  a  mortgagee,  who  has  in  no  way  acted  on  the  faith  of,  or 
otherwise  made  himself  a  party  to,  the  agreement  of  the  mortgagor's 
grantee  to  pay  the  mortgage ;  holding,  on  the  one  hand,  that  such  a 
mortgagee  has  no  greater  right  than  the  mortgagor  has  against  the 
grantee,  and  therefore  can  not  object  to  the  striking  out  by  a  court  of 
equity,  or  to  the  release  by  the  mortgagor,  of  such  an  agreement  when 
inserted  in  the  deed  by  mistake ;  Elliott  v,  Sackett,  108  U.  S.  132  ;  Drury 
V,  Hoyden,  iii  U.  S.  223 ;  and,  on  the  other  hand,  that  such  an  agree- 
ment does  not,  without  the  mortgagee's  assent,  put  the  grantee  and 
the  mortgagor  in  the  relation  of  principal  and  surety  towards  the  mort- 
gagee, so  that  the  latter,  by  giving  time  to  the  g^ntee,  will  discharge 
the  mortgagor.     Shepherd  v.  May,  115  U.  S.  505,  511. 

The  present  case  is  a  strong  one  for  the  application  of  the  general 
doctrine.  The  land  has  been  sold  under  a  prior  mortgage  for  a  sum 
insufficient  to  pay  that  mortgage,  leaving  nothing  to  be  applied  towards 
the  payment  of  the  mortgage  held  by  the  plaintiff;  and  the  plaintifi' 
has  exhausted  her  remedy  against  the  mortgagor  personally,  by  recover- 
ing judgment  against  him,  execution  upon  which  has  been  returned 
unsatisfied. 

Although  the  mortgagor  might  properly  have  been  made  a  party  to 
this  bill,  yet  as  no  objection  was  taken  on  that  ground  at  the  hearing, 
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and  the  omission  to  make  him  a  party  can  not  prejudice  any  interest  of 
his,  or  any  right  of  either  party  to  this  suit,  it  afifords  no  ground  for 
refusing  relief.* 

Decree  reversed,  and  case  remanded  with  directions  to  enter  a  decree  for 
the  plaintiff ,^ 

1  Citing,  Mechanics'  Bank  v.  Seton,  i  Pet.  399;  Whiting  v.  Bank  of  United  States,  13  Pet.  6; 
Miller  v.  Thompson,  34  Mich.  10. 

S  Compare  IVillard  v.  IVood  (1890),  135  U.  S.  309,  where  Gray,  J.,  delivering  the  opinion  of 
the  United  States  Supreme  Court,  remarks:  *'  This  action  is  brought  by  a  mortgagee  against 
the  executrix  of  the  grantee  named  therein,  and  who  has  accepted  a  deed  executed  by  the 
mortgagor  only,  expressed  to  be  ^subject  io  the  mortgage,^  and  by  the  terms  of  which  the 
grantee  *  assumes  and  covenants  to  pay,  sati^  and  discharge  *  the  mortgage  debt.  .  .  . 

"  The  decisions  of  the  courts  of  New  York,  though  proceeding  upon  various  and  not  always 
consistent  reasons,  clearly  show  that  by  the  laws  of  that  state  (in  which  the  land  is  situated, 
and  the  bond  and  mortgage,  as  well  as  the  subsequent  deed  from  the  mortgagor,  were  exe- 
cuted and  delivered),  the  mortgagee  is  entitled  to  maintain  a  suit  either  in  equity  or  at  law, 
against  the  grantee  of  the  mortgagor,  to  enforce  the  payment  of  the  mortgage  debt.  Halsey 
V.  Reed,  9  Paige,  446;  King  v.  IVhitefy,  xo  Paige,  4^5;  Blyer  v.  MonhoUand,  2  Sandf.  Ch.  478; 
Trotter  v.  Hughes,  12  N.  Y.  74;  Burr  v.  Beers,  24  N.  Y.  178;  Campbell  v.  Smith,  71  N.  Y.  a6; 
Pardee  v.  Treat,  82  N.  Y.  385;  Hand  v.  Kennedy,  83  N.  Y.  149;  Bowen  v.  Beck^  94  N.  Y.  86. 

**  Assuming  that  the  mortgagee  has  acquired  by  the  law  of  New  York  a  right  to  enforce 
such  an  agreement  against  a  grantee  of  the  mortgagor,  the  form  of  his  remedy,  whether  i: 
must  be  in  covenant  or  in  assumpsit,  at  law  or  in  equity,  is  governed  by  the  lex  fori,  the  law 
of  the  District  of  Columbia,  where  the  action  was  brought.  Dixon  v.  Ramsay,  3  Cranch,  319, 
324;  U.  S.  Bank  v,  Donnally,  8  Pet.  361;  Wilcox  v.  Hunt,  13  Pet  378;  Leroy  v.  Beard,  8  How. 
451;  Pritchard  v.  Norton,  106  U.  S.  124,  130,  133.  .  .   . 

"In  the  District  of  Columbia,  the  only  remedy  of  the  mortgagee  against  the  grantee  was, 
as  adjudged  upon  great  consideration  in  Keller  v.  Ashford,  by  bill  in  equity,  in  which  he 
might  avail  himself  of  the  right  of  the  mortgagor  against  his  grantee,  because  in  equity  a 
creditor  is  entitled  1 1  avail  himself  of  a  security  which  his  debtor  holds  from  a  third  person 
for  the  payment  of  the  debt.  In  the  Supreme  Court  of  the  District  of  Columbia,  as  in  the 
Circuit  Court  of  the  United  States,  the  jurisdiction  in  equity  is  distinct  from  the  juxisdictioii 
at  law,  and  equitable  relief  can  not  be  granted  in  an  action  at  law. 

**  A  statement  of  facts  agreed  by  the  parties,  or  technically  speaking,  a  case  stated,  in  an 
action  at  law,  doubtless  waives  all  questions  of  pleading,  or  of  form  of  action,  which  might 
have  been  cured  by  amendment;  but  it  can  not  enable  a  court  of  law  to  assume  the  jurisdic- 
tion of  a  court  of  equity.    For  these  reasons,  this  action  can  not  be  maintained." 

See  further,  WiUard  v.  tVood  {18^),  164  U.  S.  502,  519;  Green  v.  TUmer  (1897),  80  Fed. 
Rep.  41,  42;  Green  v.  TUrner  (1898),  86  Fed.  Rep.  837,  838. 

Accord  also.  Woodcock  v.  Bostie  (1896),  xi8  N.  C  823.  Compare  JVeiv  York  Security  Co,  v. 
Louisville  Co.  (1899),  97  Fed.  Rep.  226,  233. 
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DURNHERR  v.  RAU. 
Court  op  Appeals  op  New  York,  October,  1892. 

[135  ^'  y-  219.] 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme  Court, 
which  affirmed  an  order  entered  upon  the  minutes,  setting  aside  a 
verdict  in  favor  of  plaintiff  and  granting  a  new  trial. 

This  was  an  action  to  recover  damages  for  an  alleged  breach  of 
covenant  in  a  deed  from  Emanuel  Dumherr,  plaintiflPs  husband,  to 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Theodore  BacoUy  for  appellant. 

William  E,  Edmonds ^  for  respondent.* 

Andrews  J. — ^The  deed  from  Emanuel  Dumherr  to  the  defendant 
recited  that  it  was  given  in  pajrment  of  a  debt  owing  by  the  grantor  to 
the  grantee  of  $660,  *  *  and  the  further  considerations  expressed  herein. " 
The  grantee  covenanted  in  the  deed  to  pay  all  incumbrances  on  the 
,  premises  •*by  mortgage  or  otherwise.**  This  constitutes  the  only 
**  further  consideration  **  on  his  part  expressed  therein.  The  deed  also 
declared  that  the  wife  of  the  grantor  (the  plaintiff)  reserved  her  right 
of  dower  in  the  premises.  The  conveyance  contained  a  covenant  of 
general  warranty  by  the  grantor,  and  the  only  legal  operation  of  the 
clause  respecting  the  dower  of  the  wife  was  to  limit  the  scope  of  the 
warranty  by  excluding  therefrom  her  dower  right.  By  the  foreclosure 
of  the  mortgages  on  the  premises  existing  at  the  time  of  the  convey- 
ance, in  which  (as  is  assumed)  the  wife  joined,  the  title  has  passed  to 
purchasers  on  the  foreclosure,  and  the  inchoate  right  of  dower  in  the 
wife  has  been  extinguished.  This  action  is  brought  by  the  wife  on  the 
defendant's  covenant  in  the  deed,  and  she  seeks  to  recover  as  damages 
the  value  of  her  inchoate  right  of  dower,  which  was  cut  off  by  the 
foreclosure. 

The  courts  below  denied  relief,  and  we  concur  in  their  conclusion. 
The  covenant  was  with  the  husband  alone.  He  had  an  interest  in 
obtaining  indemnity  against  his  personal  liability  for  the  mortgage 
debts,  and  this,  presumably,  was  his  primary  purpose  in  exacting  from 
the  grantee  a  covenant  to  pay  the  mortgages.  The  cases  also  attribute 
to  the  parties  to  such  a  covenant  the  further  purpose  of  benefiting  the 
holder  of  the  securities,  and  the  natural  scope  of  the  covenant  is 
expended  so  as  to  give  them  a  right  of  action  at  law  on  the  covenant, 
in  case  of  breach,  as  though  expressly  named  as  covenantees.  Burr  v. 
Beers y  24  N.  Y.  178.  But  the  wife  was  not  a  party  to  the  mortgages, 
and  in  no  way  bound  to  pay  them.  She  had  an  interest  that  they 
should  be  paid  without  resort  to  the  land,  so  that  her  inchoate  right  of 

1  The  arguments  are  omitted. 


328  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT 

dower  might  be  freed  therefrom.  The  husband,  however,  owed  her  no 
duty  enforcible  in  law  or  equity  to  pay  the  mortgages  to  relieve  her 
dower.  The  most  that  can  be  claimed  is  that  the  mortgages  having 
(as  is  assumed)  been  executed  to  secure  his  debts,  and  he  having  pro- 
cured the  wife  to  join  in  them  and  pledge  her  right  for  their  payment 
he  owed  her  a  moral  duty  to  pay  the  mortgages,  and  thereby  restore 
her  to  her  original  situation.  But  according  to  our  decisions  no  legal 
or  equitable  obligation,  of  which  the  law  can  take  cognizance,  was 
created  in  favor  of  the  wife  against  the  husband  or  his  property  by 
these  circumstances,  hhe  was  not  in  the  position  of  a  surety  for  her 
husband.  Her  joinder  in  the  mortgages  was  a  voluntary  surrender  of 
her  right  for  the  benefit  of  the  husband,  and  bound  her  interest  to  the 
extent  necessary  to  protect  the  securities.  Manhattan  Co,  v,  Ei/ertson,  6 
Pai.  467;  Hawley  v,  Bradford,  9  id.  200.  There  is  lacking  in  this  case  the 
essential  relation  of  debtor  and  creditor  between  the  grantor  and  a  third 
person  seeking  to  enforce  such  a  covenant,  or  such  a  relation  as  makes 
the  performance  of  the  covenant  at  the  instance  of  such  third  person  a 
satisfaction  of  some  legal  or  equitable  duty  owing  by  the  gfrantor  to 
such  person,  which  must  exist  according  to  the  cases  in  order  to  entitle 
a  stranger  to  the  covenant  to  enforce  it.  It  is  not  sufficient  that  the 
performance  of  the  covenant  may  benefit  a  third  person.  It  must  have 
been  entered  into  for  his  benefit,  or  at  least  such  benefit  must  be  the 
direct  result  of  performance  and  so  within  the  contemplation  of  the 
parties,  and  in  addition  the  grantor  must  have  a  legal  interest  that  the 
covenant  be  performed  in  favor  of  the  party  claiming  performance.^ 

'1  he  application  of  the  doctrine  of  Lawrence  v.  Fox,  20  N.  Y.  268,  to 
this  case  would  extend  it  much  further  than  hitherto,  and  this  can  not 
be  permitted  in  view  of  the  repeated  declarations  of  the  court  that  it 
should  be  confined  it  its  original  limits. 

The  order  should  be  affirmed,  and  judgment  absolute  ordered  for  the 

defendant  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly, 

1  Citings  Gamsey  v.  Rogers,  47  N.  Y.  233;  Vrooman  v.  Turner,  69  N.  Y.  aBo;  I<orillard  v, 
Clyde,  12a  N.  Y.  498. 


WAGER   V.   LINK.  329 


WAGER  V,  LINK,  Impleaded  with  Sully  e/  al. 
Court  of  Appeals  of  New  York,  October  30.  1896. 

[150  N,  y.  549.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court 
affirming  a  judgment  for  a  deficiency  in  a  foreclosure. 

The  action  was  brought  to  foreclose  a  mortgage  made  by  Jennie  E. 
Sully  and  her  husband,  to  the  plaintiff,  February  10,  1869,  securing  the 
payment  of  $5,750  in  fifteen  years  from  April  i,  1869,  according  to  the 
conditions  of  a  bond  of  the  same  date  made  by  the  mortgagor.  The 
mortgage  was  a  purchase-money  mortgage,  given  upon  conveyance  of 
the  mortgaged  premises  by  the  plaintiflf  and  his  wife  to  Jennie  E.  Sully. 

On  June  16,  1873,  Jennie  E.  Sully  and  her  husband  conveyed  the 
mortgaged  premises  to  Giles  B.  Kellogg  by  a  quit-claim  deed,  which 
contained  no  covenants.  On  February  17,  1874,  Kellogg  executed  and 
delivered  to  the  plaintiff  his  bond  under  seal  in  the  penalty  of  $10,000, 
with  condition  for  payment  of 

"the  sum  of  $5,750  in  fifteen  years  from  April  i.  1869,  with  interest  payable 
semi-annually  from  October  i,  1872,  on  each  and  every  first  day  of  April  and 
October,  with  the  privilege  to  the  said  obligor  of  paying  not  less  than  $500  nor 
more  than  $1,000  on  any  first  day  of  October,  on  giving  three  months'  previous 
notice  of  his  intention  so  to  do  (this  bond  being  given  as  collateral  to  a  bond 
and  mortgage  for  $5,750,  executed  by  Jennie  £.  Sully  and  Edward  P.  Sully,  her 
husband,  to  said  obligee,  dated  February  10,  i869«  and  the  said  obligor  having 
become  the  owner  of  the  mortgaged  premises)  in  case  of  default  in  the  pay- 
ment of  said  interest  or  principal  the  said  obligee,  or  his  assigns,  shall  exhaust 
his  remedy  against  the  mortgaged  premises  before  enforcing  this  bond." 

By  warranty  deed,  dated  March  30,  1875,  Kellogg  and  his  wife  con- 
veyed the  mortgaged  premises  to  the  defendant  Thomas  B.  Link,  in 
consideration  of  $10,000, 

' '  subject  to  the  payment  by  the  said  party  of  the  second  part  of  a  mortgage  on 
said  premises,  held  and  owned  by  M.  Francis  Wager  for  $5,750,  with  interest 
from  April  i,  1875,  payable  semi-annually,  which  said  mortgage  with  interest  as 
aforesaid  the  said  party  of  the  second  part  hereby  assumes  and  agrees  to  pay  as 
a  part  of  the  purchase  money  of  said  premises,  and  the  amount  of  which 
mortgage  constitutes  a  part  of  said  sum  of  $10,000.  the  consideration  named  in 
this  deed. " 

As  part  of  the  relief  sought  by  the  plaintiff,  he  demanded  judgment 
against  the  defendant  Link  for  any  deficiency  that  might  remain  after 
application  of  the  proceeds  of  sale  to  the  payment  of  the  amount  due 
on  the  mortgage. 

Further  facts  are  stated  in  the  opinion. 
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Charles  E.  Patterson,  for  appellant. 

E.  R.  Harder  2in6.  G.  R,  Donnan,  for  respondent.* 

Andrews,  Ch.  J. — ^The  main  controversy  in  this  case  was  determined 
by  the  Second  Division  of  this  court  on  the  former  appeal  (134  N.  Y. 
122),*  which  was  taken  from  a  judgment  adjudging  that  the  defendant 
Link  was  not  liable  for  any  deficiency  which  might  arise  on  the  sale 
under  the  judgment  of  foreclosure.  It  was  held  by  this  court  that  the 
principle  of  equity  that  the  creditor  is  entitled  to  the  benefit  of  a  col- 
lateral obligation  for  the  payment  of  the  debt,  received  by  one  himself 
liable  therefor,  from  a  person  who  had  undertaken  to  indemnify  the 
former  against  his  liability,  applies  to  the  situation,  and  that  Link, 
who  in  his  conveyance  firom  Kellogg  covenanted  to  pay  the  mortgage, 
was  chargeable  with  any  deficiency  arising  on  the  foreclosure  sale.  The 
judgment  of  the  Supreme  Court  was,  therefore,  reversed  as  to  the  part 
appealed  from,  namely,  the  part  exonerating  Link  from  liability,  and  a 
new  trial  as  to  that  question  was  awarded. 

Meanwhile  the  original  judgment  directing  a  sale  of  the  premises 
(from  which  part  of  the  judgment  no  appeal  has  been  taken),  had  been 
executed,  and  the  premises  on  the  sale  were  bid  off  by  the  plaintiff  for 
a  sum  much  less  than  the  amount  unpaid  on  the  mortgage.  The  courts 
below  on  the  second  trial  followed  the  law  as  declared  on  the  first 
appeal  to  this  court  and  rendered  judgment  against  the  defendant  Link 
for  the  deficiency  as  ascertained  by  the  sale  and  the  subsequent  pro- 
ceedings. 

It  is  insisted  by  the  learned  counsel  for  the  defendant  Link,  that  the 
decision  on  the  former  appeal  to  this  court  adjudging  that  his  covenant 
in  the  deed  from  Kellogg  inured  to  the  benefit  of  the  holder  of  the 
mortgage,  and  entitled  the  latter  to  enforce  it  to  the  extent  of  any 
deficiency  arising  on  the  foreclosure,  is  a  departure  from,  or  at  least  an 
extension  of  the  doctrine  of  equitable  subrogation  as  heretofore  under- 
stood and  applied.  We  are  unable  to  concur  in  this  contention.  We 
think  that  the  decision  of  this  court  on  the  former  appeal  is  in  precise 
conformity  with  the  principle  of  equitable  subrogation  applied  to  the 
situation  of  creditor,  and  a  person  who  has  obligated  himself  to  pay  the 
debt  by  covenant,  with  one  who  had  become  obligated  for  its  payment. 

By  the  deed  from  Kellogg,  Link  acquired  the  legal  title  to  the  land. 
He  assumed  the  payment  of  the  mortgage  as  a  part  of  the  consideration 
of  the  purchase.  Kellogg 's  title  was  derived  under  a  quit-claim  deed 
from  the  mortgagors,  containing  no  covenant  of  assumption,  and  so  far 
as  appears  he  never  entered  into  any  covenant  or  agreement  ivith  them 
to  assume  or  to  pay  the  mortgage.  If  there  was  nothing  more  it  would 
be  plain  under  the  decisions  in  this  state,  commencing  with  King  v, 
Whitely?  that  the  plaintiff  would  not  be  entitled  to  enforce  Link's  cov- 

1  The  arguments  are  omitted. 

*  t-ee  note  at  end  of  this  case. — Ed. 

3  10  Paige  465  (1843). 
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enant  in  the  deed  from  Kellogg.  But  Kellogg  by  his  bond  of  February 
17,  1874,  executed  directly  to  the  plaintiff,  the  consideration  of  which 
is  not  questioned,  did  connect  himself  with  the  original  obligation  and 
became  bound  to  pay  the  part  of  the  mortgage  debt  which  should 
remain  unsatisfied  after  the  remedy  against  the  land  should  be 
exhausted.  This  bond,  although  given  subsequently  to  his  acquiring 
the  title  to  the  land,  was  executed  and  delivered  before  his  conveyance 
to  I/ink,  and  it  does  not  admit  of  doubt  that  it  created  an  obligation  on 
the  part  of  Kellogg  which  could  have  been  enforced  in  the  present 
action,  if  the  plaintiff  had  made  Kellogg  a  party,  and  sought  relief 
against  him  on  the  bond.  When  Kellogg  took  the  covenant  from  Link 
he  had  an  interest  to  protect  himself  against  his  liability  on  the  bond. 
It  was,  it  is  true,  a  personal  covenant  between  Kellogg  and  Link.  But 
it  is  generally  true  in  cases  of  assumption  clauses  in  deeds,  that  the 
covenant  is  in  form  between  the  grantee  and  grantor  only ;  but  where 
the  grantor  is  bound  for  the  mortgage  debt,  then  equity  treats  it  as  a 
covenant  of  indemnity  to  the  grantor  and  the  grantee  as  a  surety  for 
the  grantor  against  his  liability  for  the  debt,  of  which  relation  the 
creditor  may  avail  himself  under  the  general  principle  adverted  to. 
This  beneficent  principle  prevents  unnecessary  litigation  and  appro- 
priates the  security  to  reinforce  the  original  obligation  according  to 
manifest  justice  and  equity. 

It  is  urged  that  the  fact  that  Kellogg  *s  liability  was  not  created  bY 
his  deed  from  the  mortgagors,  but  by  a  subsequent  and  independent 
transaction  between  him  and  the  plaintiff,  renders  the  doctrine  of 
Halsey  v.  Reed,  9  Pai.  446,  and  the  cases  following  it,  inapplicable. 
It  is  true  that  most  of  the  cases  in  which  the  principle  has  been  applied 
in  our  courts  have  been  cases  in  which  the  covenant  to  assume  and  pay 
the  mortgage  was  contained  in  the  deed  conveying  the  premises.  But 
the  principle  that  the  creditor  may  avail  himself  of  the  covenant  does 
not  rest  upon  the  fact  that  it  was  contained  in  or  was  cotemporaneous 
with  the  conveyance  of  the  land.  The  point  to  be  determined  in  each 
case  was,  whether  the  grantor  in  the  deed  had  incurred  a  personal  lia- 
bility to  pay  the  debt.  If  he  had,  it  was  wholly  immaterial  whether 
the  liability  was  created  by  a  covenant  in  his  deed,  or  by  an  independ- 
ent writing.  It  was  necessary  to  establish  his  liability  in  some  way, 
for,  if  he  was  under  no  liability,  the  covenant  of  his  grantee  did  not 
place  the  latter  in  the  position  of  surety  for  the  grantor,  and  the  grantor 
being  under  no  liability  to  the  creditor  the  covenant  could  not  inure  to 
his  benefit.  The  deeds  in  those  cases  were  only  important  because  they 
contained  the  personal  covenant  necessary  to  create  the  liability.  But  a 
bond  or  other  creditor  who  has  Uo  security  by  mortgage,  but  only  the 
personal  liability  of  the  obligor  or  principal  debtor,  may,  for  the  same 
reason  as  in  mortgage  cases,  avail  himself  of  an  indemnity  held  by  the 
obligor  or  original  debtor  from  a  third  person  against  his  liability.  So, 
also,  the  fact  that  Kellogg  assumed  no  liability  to  his  grantors  for  the 
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mortgage  debt,  or  otherwise  by  any  ag^reement  with  them,  is  imma- 
terial. He  incurred  a  liability  by  his  bond  to  the  plaintiff,  subsequently 
given,  and  when  he  conveyed  to  I^ink  he  imposed  upon  him  the  pri- 
mary duty  to  discharge  that  obligation  as  a  part  consideration  for  the 
conveyance.  The  case  of  Turk  v.  Ridge,  41  N.  Y.  201,  is  not  applicable. 
There  the  bond  was  given  by  the  grantee  to  the  grantor,  and  the  case 
turned  on  the  construction  of  the  covenant,  and  it  was  held  that  it  was 
not  a  covenant  to  pay  the  note  of  the  grantor  held  by  the  plaintiff.  The 
covenant  of  Link  in  this  case  was  to  pay  the  mortgage,  and  no  question 
of  construction  arises. 

It  is  urged  that  the  bond  of  Kellogg  to  the  plaintiff  was  improperly 
allowed  to  be  proved,  because  the  giving  of  the  bond  was  not  alleged 
in  the  complaint.  The  complaint  alleged  that  on  the  conveyance  from 
the  mortgagors  to  Kellogg, 

"  Kellogg  orally  agreed  with  the  said  SuUys  to  assume,  and  did  assume  the  pay- 
ment of  the  mortgage  .  .  .  and  thereby  and  otherwise  became  legally  and 
equitably  bound  to  the  grantors  and  to  the  mortgagee  to  pay  the  same. " 

We  think  this  allegation  was  sufficient,  in  the  absence  of  any  applica- 
tion on  the  part  of  the  defendant  Link  to  make  it  more  definite,  to 
justify  proof  of  the  bond,  even  assuming  that  any  allegation  on  that 
subject  was  necessary  to  permit  such  proof. 

We  think  the  point  that  the  defendant  was  or  may  have  been  preju- 
diced by  the  omission  to  serve  process  on  Baker  and  Schermerhom, 
named  as  defendants  in  the  action,  is  unfounded.  The  judgment  recited 
that  all  the  defendants  shown  by  the  record  to  have  had  an  interest  in 
the  mortgaged  premises  were  served  with  process.  The  judgment  of 
sale  was  entered  upon  the  motion  of  Link's  attorneys,  the  attorneys 
for  the  plaintiff  opposing.  Neither  Baker  nor  Schermerhom  had  any 
interest  in  the  mortgaged  premises.  They  were  subsequent  grantees, 
but  their  deeds  were  not  on  record  and  they  subsequently  and  before 
the  commencement  of  the  action,  conveyed  to  other  parties.  In  fact  all 
the  necessary  parties  were  joined  as  defendants  and  served  with  process, 
and  a  good  title  would  be  acquired  by  a  purchaser  under  the  judgment. 
The  joining  of  Baker  and  Schermerhom  as  defendants  was  unnecessar>', 
as  they  had  no  interest  in  the  premises.  The  formal  and  usual  allega- 
tions in  the  complaint  that  the  defendants  therein  have  or  claim  some 
interest  in  the  premises,  subject  to  the  mortgage,  is  followed  in  a 
subsequent  clause  by  a  statement  that  Link  had  conveyed  to  Baker  and 
Schermerhom  and  they  to  another  person  who  had  conveyed  to  the 
defendant  Van  Allen,  thereby  fairly  defining  their  relation  to  the 
property.  The  supposition  that  in  bidding  on  the  sale  bidders  were 
influenced  by  any  notion  that  Baker  and  Schermerhom  had  interests 
which  had  not  been  cut  off  by  the  judgment,  has  no  support  in  the 
proof.  If  such  was  the  fact  the  remedy  by  the  defendant  was  to  apply 
to  the  court,  after  his  liability  had  been  adjudged,   to  open  the  sale. 
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His  attorney  was  present  and  bid  at  the  sale,  and  the  judgment  of  sale, 

as  has  been  said,  was  entered  upon  his  motion. 

We  see  no  error  in  the  judgment,  and  it  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed } 


THE  MARBLE  SAVINGS  BANK  v,  MESARVEY  ET  AL. 
Supreme  Court  op  Iowa,  February  io,  1897. 

[loi  Iowa  285.] 

This  is  an  action  in  equity  for  a  judgment  on  a  note,  and  for  the 
foreclosure  of  a  mortgage  securing  it  upon  certain  real  estate. 

The  note  was  executed  by  the  defendant,  W.  D.  Mesarvey,  to  the 
Lewis  Investment  Company  for  $2,500,  dated  September  15,  1888,  and 
due  five  years  thereafter.     The  mortgage  was  executed  by  said  Mesar- 

1  When  this  case  was  first  before  the  New  York  Court  of  Api>eals,  in  1893,  Wager  v.  Linky 
X34  N.  Y.  122,  Bradley,  J.,  delivering  the  opinion  that  I«ink  was  chargeable  for  any  deficiency 
that  might  arise  from  the  foreclosure  and  sale,  remarked  as  follows  : 

*' When  the  defendant  took  from  Kellogg  the  conveyance  of  the  property  and  assumed 
the  payment  of  the  mortgage  debt,  for  which  he  reserved  an  equivalent  portion  of  the  con- 
sideration, his  obligation  as  between  him  and  his  grantor  \i  as  primary  so  far  as  the  latter 
was  personally  liable  for  it.  This  as  it  was  may  be  regarded  as  indemnity  to  him  for  the 
obligation  he  had  voluntarily  assumed  in  respect  to  the  debt,  and  to  that  extent  as  between 
them  they  had  the  relation  of  principal  and  surety,  and  for  the  purxx>se  of  relief  founded 
upon  the  doctrine  of  equitable  subrogation  they  may  be  so  treated  by  the  plaintiff.  {Halsey 
V.  Reedy  9  Paige,  446.)  And  within  that  principle  the  defendant  was  chargeable  with  the 
deficiency  and  for  such  purpose  was  properly  made  a  party  defendant  in  this  action. 

"  The  action  as  against  the  defendant  may,  we  think,  be  maintained  on  the  broader  ground 
that  his  promise  was  made  t'o  Kellogg  for  the  benefit  of  the  plaintiff,  and  had  the  requisite 
consideration  for  its  support.  There  was  no  qualification  of  the  liability  assumed  by  him, 
making  it  dependent  upon  any  condition.  His  grantor  placed  in  his  hands  a  fund  treated 
equal  to  the  amount  of  the  mortgage  debt,  and  upon  that  consideration  the  assumption 
appearing  by  the  terms  of  the  deed  was  ma-.'e,  and  by  it  the  defendant  agreed  to  pay  the 
mortgage  '  held  and  owned '  by  the  plaintiff.  This  appears  to  have  been,  and  it  was,  a 
promise  made  by  the  defendant  to  Kellogg  for  the  benefit  of  the  plaintiff.  It  was  made 
upon  a  consideration  by  which  he  was  equipped  with  a  fund  for  the  purpose,  and  its  per- 
formance would  discharge  his  grantor  from  a  personal  obligation  assumed  by  him  to  the 
plaintiff.  This  would  seem  to  bring  the  defendant's  undertaking  or  promise  thus  made 
within  the  principle  requisite  to  the  support  of  the  liability  of  the  defendant  to  the  plaintiff. 
{Lawrence  v.  FoXy  20  N.  Y.  268;  Burr  v.  BeerSy  24  id.  178;  Thorp  v.  Keokuk  Coal  Co.,  48  id.  253; 
Schley  V.  Pryery  100  id.  71.) 

"It  would  have  been  otherwise  if  the  title  to  the  land  had  not  passed  to  the  defendant. 
But  as  it  did,  the  obligation  of  the  grantor  in  respect  to  the  mortgage  debt  as  between  them 
b.came  that  of  the  defendant,  his  grantee.     {Pardee  v.  Treaty  82  N.  Y.  385.) 

"The  suggestion  that  the  defendant  did  not  intend  that  his  covenant  should  inure  to  the 
benefit  of  the  plaintiff,  because  when  made  he  was  not  advised  of  the  bond  of  Kellogg  to  the 
plaintiff,  may  be  met  by  the  fact  that  his  undertaking  was  to  pay  the  mortgage  of  which  the 
plaintiff  was  represented  as  the  holder  and  owner,  and  it  was  broad  enough  to  embrace  the 
entire  amount,  in  the  event  the  liability  of  his  grantor  had  been  such  as  to  make  the  cove- 
nant essentially  necessary  for  that  purpose. 

"  The  conclusion  is  that  the  defendant  was  chargeable  in  the  action  for  any  deficiency 
that  might  arise  from  the  foreclosure  and  sale." 
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vey  and  wife  upon  a  certain  tract  of  ground  in  the  city  of  Des  Moines^ 
Iowa.  The  note  and  mortgage  were  transferred  to  the  plaintiff  by  the 
Lewis  Investment  Company.  On  May  2,  1893,  the  defendants  and 
appellants,  Neeb  and  Keefner,  purchased  the  real  estate  described  in 
the  mortgage,  and,  as  a  part  of  the  consideration  or  purchase  price  of 
said  property,  assumed  and  agreed  to  pay  said  mortgage;  said  obliga- 
tion being  embraced  in  the  deed  to  them  from  one  S.  S.  Smith  and 
wife,  and  being  in  these  words,  viz. : 

' '  Subject  to  a  mortgage  of  two  thousand  five  hundred  dollars,  given  to  the 
Lewis  Investment  Company,  which  the  grantee  herein  assumes  the  payment  of. " 

Personal  judgment  was  asked  against  Neeb  and  Keefner,  also  a  iecree 
of  foreclosure  of  the  mortgage.  The  defendants  filed  no  answer  and 
made  no  appearance.  On  the  trial  the  plaintiff  introduced  its  note  and 
mortgage  in  evidence,  also  the  warranty  deed,  from  Smith  and  wife  to 
these  defendants  and  appellants,  which  contained  the  clause  above 
mentioned.  A  personal  judgment  was  rendered  against  Neeb  and 
Keefner,  and  a  decree  of  foreclosure  was  entered  as  against  them  and 
other  defendants.  Thereafter  Neeb  and  Keefner  appealed  from  said 
judgment  and  decree. 

Berry  hill  &  Henry,  for  appellants. 

Lewis  (2f  Royal,  for  appellee. 

KiNNE,  C.  J. — I.  There  is  a  contention  as  to  the  right  of  appellants 
to  have  the  question  raised  considered.  As  we  have  arrived  at  the 
conclusion  that  upon  the  merits,  the  case  should  be  afiirmed,  we  do  not 
consider  the  point  made,  but  treat  the  question  as  properly  before  us 
for  determination. 

II.  If  the  evidence  showed  that  appellants'  grantor  had  purchased 
the  real  estate  upon  which  the  mortgage  rests,  which  is  foreclosed  in 
this  case,  from  the  mortgagor,  under  an  obligation  to  pay  the  mortgage 
debt,  or  if  it  appeared  that  all  intervening  purchasers  of  said  premises 
had  assumed  and  agreed  to  pay  the  mortgage  debt,  appellants,  we  take 
it,  would  not  question  the  right  of  appellee  to  recover  a  personal  judg- 
ment against  them  upon  their  agreement  to  pay  this  mortgage.  The 
controversy  arises  over  the  fact  that  it  is  not  shown  that  intervening 
purchasers  of  the  land  had  assumed  the  payment  of  the  debt,  nor  that 
appellant *s  grantor  was  in  any  way  obligated  to  discharge  said  indebt- 
edness. No  case  decided  by  this  court  is  called  to  our  attention,  wherein 
the  facts  involved  were  like  those  in  the  case  at  bar. 

A  somewhat  extended  examination  of  the  decisions  in  other  juris- 
dictions, as  well  as  an  investigation  of  the  law  as  laid  down  by  leading 
authors,  reveals  the  fact  that  there  is  much  disagreement  as  to  the 
grounds  upon  which  one  who  is  not  primarily  liable  to  pay  the  mort- 
gage debt  but  purchases  the  mortgaged  premises,  and  agrees  to  discharge 
said  debt,  is  held  liable.  In  some  cases  it  is  held  that  the  contract  to 
pay  the  mortgage,  operates  as  a  collateral  security,  obtained  by  the 


THE  MARBLE  SAVINGS  BANK  V.  MESARVEY  ET  AL  335 

mortgagor,  which  by  the  subrogation  inures  to  the  benefit  of  the  mort- 
gagee. And  so  it  has  been  held  that  the  mortgagee  can  recover  a  per- 
sonal judgment  only  against  the  person  who  agreed  to  pay  the  debt, 
when  the  mortgagor  holds  an  obligation  which  will  support  the  judg- 
ment.* In  some  states,  and  we  think  in  most  of  them,  it  is  heH  that  the 
one  assuming  payment  of  the  debt  is  liable  upon  the  broad  principle 
that  a  promise  of  one  person  to  another  for  the  benefit  of  a  third  person 
may  be  enforced  by  the  latter."  This  is  the  recognized  doctrine  in  this 
state.  Gilbert  v.  Sanderson,  56  Iowa,  352  (9  N.  W.  Rep.  293);  Ross  v. 
Kennison,  38  Iowa,  396,  and  cases  cited. 

It  is  held,  however,  in  some  of  the  states  adhering  to  the  rule  last 
stated,  that  there  can  be  no  recovery  in  such  a  case  unless  the  grantor 
is  personally  liable  upon  the  mortgage  which  his  grantee  assumed  to 
pay.  Hence  it  is  said  that  *  *  such  a  covenant,  made  by  one  to  whom 
the  premises  are  conveyed,  after  several  conveyances  have  intervened 
since  the  conveyance  by  the  mortgagor,  can  not  be  enforced  by  the  holder 
of  the  mortgage,  unless  the  grantor  in  whose  deed  pa3anent  was  as- 
sumed, had  himself  assumed  the  payment  of  the  mortgage  debt,  or  made 
himself  personally  liable  for  it  in  someway.*''  This  is  the  rule  con- 
tended for  by  appellants  in  this  case.  It  is  therefore  simply  a  question 
whether  the  obligation  assumed  by  one  who  purchases  the  mortgaged 
premises,  and  agrees  to  pay  the  mortgage  debt,  shall  be  held  to  be  avail- 
able to  the  mortgagee  or  his  assignee  in  all  cases,  or  only  incases  where 
the  purchaser's  immediate  grantor  was  personally  liable  for  the  pajrment 
of  the  debt.  The  latter  is  the  rule  in  New  York  and  some  other  states. 
Upon  principle  we  discover  no  reason  for  limiting  the  application  of  the 
rule  to  recovery  in  cases  wherein  the  immediate  grantor  is  persorially 
liable  to  the  mortgagee  or  his  assignee. 

The  theory  upon  which  personal  liability  to  a  third  person  not  a  party 
immediately  to  the  contract,  is  based,  is  that  one  may  lawfully  ag^ree 
with  another  to  pay  a  third  person,  and  that  in  such  a  case  no  consider- 
ation need  pass  to  such  third  person,  nor  need  he  even  know  of  the 
arrangement.  The  consideration  for  this  land,  in  part  was  the  dis- 
charge, or  payment  of  this  mortgage,  by  the  purchasers.  As  between 
the  purchasers  and  their  grantor  there  can  be  no  question  that  such 
grantors  could  enforce  the  contract.  Now,  surely,  such  grantors  have 
the  right,  if  they  wish,  to  direct  the  application  of  the  purchase  money ; 
and  it  is  therefore  a  matter  of  no  concern  to  such  a  purchaser,  who  agrees 
to  pay  the  mortgage  debt,  as  to  whether  his  grantor  is  personally  liable 
to  pay  said  debt.     We  discover  no  reason  for  limiting  recovery  to  a  case 

1  Citing,  I  Jones,  Mortg.,  section  761a. 

2  Citings  I  Jones,  Mortg.,  section  758:  3  Pomeroy,  Eq.  Jur.,  section  1207;  1  Beach,  Mod.  I«aw 
Cont.,  sections  196-aoo,  and  notes. 

3  Citing,  I  Jones,  Mortg.,  section  760;  i  Beach,  Mod.  I^w  Cont.,  sees.  200-202,  and  notes. 
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where  the  purchaser's  immediate  grantor  is  under  a  personal  obligation 
to  pay  the  mortgage  debt.     We  think  the  decree  was  correct. 

Affirmed} 

1  *'  Where  a  party,  purchaser  of  lands,  agrees  as  a  part  of  the  contract  of  purchase  to  as- 
sume and  pay  a  mortgage  debt  existing  against  the  lands,  the  promise  so  to  do  is  for  the 
benefit  of  the  owner  and  holder  of  the  debt  and  may  be  enforced  by  such  party.  The  pur« 
chase  price  of  the  lands  is  the  consideration  moving  between  the  purchaser  and  his  grantor, 
and  it  is  immaterial  and  of  no  consequence  to  the  grantee  that  his  grantor  may  or  may  not 
be  personally  liable  or  bound  for  the  payment  of  the  mortgage  debt,  and  by  such  promise 
the  promisor  becomes  personally  liable  to  the  mortgagee,  or  assigns,  for  the  mortgage  debt, 
regardless  of  whether  his  grantor  was  so  liable  or  not.  (Merriman  v.  Moore,  90  Pa.  St.,  78; 
Dean  v.  Walker,  107  111.,  540;  Bay  v.  Williams,  i  N.  E.  Rep.  [111.],  340.)  **—/Vf  Harrison,  J., 
in  Hare  v.  Murphy^  (1895)  45  Neb.  809,  813. 

Contra  (and  in  accord  with  Vrooman  v.  Turner,  anU):  Hicks  v.  Hamilton  (1898),  144  Mo. 
495  [P.  held  a  note  secured  by  a  deed  of  trust  upon  land  belonging  to  M.,  the  maker  of  the 
note.  M.  conveyed  the  land  subject  to  this  deed  of  trust  to  one  Cowling,  but  without  any 
assumption  by  him  of  the  debt.  Cowling  subsequently  transferred  the  land  by  warranty 
deed  to  D.  Tk  is  deed  contained  a  clause  stating  that  the  gra  ntee  therein  "  assumes  and  agrees 
to  pay^^  the  debt.  After  this  conveyance  the  property  was  sold  under  the  deed  of  trust. 
The  proceeds  did  not  satisfy  P.'s  note.  He  sought  to  recover  the  deficiency  from  D..  on  the 
ground  that  the  latter,  by  accepting  the  deed  from  Cowling,  had  assumed  and  agreed  to  pay 
the  debt.]  Said  the  court :  "The  agreement  between  the  promisor  and  the  promisee  must 
possess  the  necessary  elements  to  make  it  a  binding  obligation — in  other  words,  it  must  be  a 
valid  contract  between  the  parties  to  enable  a  third  person,  for  whose  benefit  the  promise  is 
made,  to  sue  upon  it.  A  mere  naked  promise  from  one  to  another  for  the  benefit  of  a  third 
will  not  sustafai  an  action.  Cowling,  defendant's  grantor,  did  not  owe  the  mortgage  debt 
and  had  never  assumed  to  pay  it.  Defendant's  promise  was  not,  therefore,  to  indemnify 
him.  .  .  .  The  assumption  was  therefore  without  semblance  of  a  consideration  passing  from 
Cowling  to  the  defendant.  .  .  . 

"The  liability  of  a  grantee  of  real  estate,  who  had  assumed  the  payment  of  a  mortgage 
debt  upo'.i  it,  is  sometimes  placed  upon  the  doctrine  of  subrogation.  The  mortgagee  is  de- 
clared to  be  entitled  to  enforce  for  his  benefit  *all  collateral  obligations  for  the  payment  of 
the  debt,  which  a  person  standing  in  the  situation  of  a  surety  has  received  for  his  benefit.' 
As  t^tween  the  parties  to  the  deed,  the  grantor  becomes  the  surety,  and  the  grantee  the 
principal  debtor.  Of  course  no  such  rule  could  obtain  where  the  grantor  was  not,  and  had 
never  become,  bound  for  the  debt. 

"If  plaintiff  is  to  rest  his  case  upon  the  proposition  that  he  can  recover  upon  the  promise 
of  defendant  to  Cowling  as  made  for  his  benefit,  he  is  met  by  the  objection  that  Cowling  was 
in  no  manner  indebted  to  o'  connected  with  plaintiff,  and  bore  no  such  relation  to  him  as 
would  give  Cowling  any  interest  in  having  the  assumption  clause  inserted  in  the  deed." — 
Pier  Williams,  J.,  p.  498,499.  And  Heim  v.  Vogel  (1879),  69  Mo.  539,  is  distinguished  on  the 
ground  that  the  attention  of  the  court  in  that  case  was  not  directed  "to  the  difference  be- 
tween the  liability  of  a  grantee  of  mortgaged  premises  upon  a  clause  in  his  deed  assuming 
the  mortgage  debt  when  his  grantor  was  bound  therefor ;  and  such  liability  when  there 
was  no  obligation  to  pay  upon  the  part  of  the  g^rantor." 

See  also,  Harberg  v.  Arnold  (1899),  78  Mo.  App.  237  :  [Action  to  charge  a  defendant  with 
the  payment  of  a  promissory  note  which,  it  was  claimed,  he  had  assumed  and  agreed  to 
pay.]  Said  the  court :  "  The  note  in  question  was  given  for  a  part  of  the  purchase  price  of 
certain  real  estate  and  was  secured  by  a  deed  of  trust  on  the  realty  conveyed.  The  prop- 
erty was  sold  from  [one]  to  another  until  finally  it  was  conveyed  to  one  T.  C.  Alexander. 
In  the  deed  to  Alexander,  there  was  no  clause  whereby  he  did  or  was  to  assume  the  note^ 
Alexander  then  sold  and  conveyed  to  the  defendant,  in  which  deed  it  was  recited  that  the 
defendant  assumed  and  agreed  to  pay  the  note  in  controversy.  Plaintiff's  intestate  is  the 
holder  of  the  note  by  successive  indorsements  from  the  original  holder,  and  he  relies,  to 
sustain  this  action,  on  the  ground  tha:  the  promise  made  by  defendant  to  Alexander  in  ac- 
cepting the  deed  aforesaid  mures  to  the  benefit  of  the  intestate. 

"  The  rule  as  now  seems'  to  be  .settled  in  this  state  is  that  while  an  action  may  be  main- 
tained by  a  third  party  on  the  promise  of  one  to  another  for  the  benefit  of  such  third  party, 
yet  there  must  be  a  debt  or  duty  owing  by  the  promisee  to  the  third  party.  Insurance  Co,  v. 
Trenton^  42  Mo.  App.  118;  Howsmon  v.  Trenton^  119  Mo.  304  [given  in  text,  infra\\  St.  I«ouis 
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JEFFERSON  v.  ASCH. 
Supreme  Court  of  Minnesota,  June,  1893. 

[53  Minn.  446.] 

Appeal  by  plaintiffs,  Rufus  C.  Jefferson  and  James  Kasson,  from  an 
order  of  the  i-  istrict  Court  of  Ramsey  County,  sustaining  a  demurrer 
to  their  complaint. 

The  case  is  sufl&ciently  stated  by  the  court. 

Owen  Morris,  for  appellants. 

F.  W.  Zollmany  for  respondent.  * 

Gii^FiLLAN,  C.  J. — ^The  Boston  Northwest  Real-Estate  Company 
owned  a  lot  on  Sixth  Street,  St.  Paul,  with  two  buildings  standing  on 
it,  and  let  it  to  George  Benz  for  the  term  of  five  years  from  May  i, 
1889,  and  about  three  years  thereafter  he  sublet  it  for  the  remainder  of 
his  term  to  Smith  &  Co.  Afterwards  Smith  &  Co.  entered  into  a  con- 
tract with  the  defendant  Leithauser  to  make  certain  repairs  and  the 
defendants  Leithauser,  as  principal,  and  Asch  and  Boldthen,  as 
sureties,  executed  a  bond  in  which  they  acknowledge  themselves  to 
be  indebted  to  George  Benz,  *'  for  the  use  of  the  Boston  Northwest  Real- 
Estate  Company,'*  *'and  all  persons  who  may  do  work  or  furnish 
material  '*  pursuant  to  said  contract,  '*  to  be  paid  to  said  George  Benz, 
his  executors,  administrators,  or  assigns  for  the  said  use,'*  and  which 
was  conditioned  to  be  void  if  Leithauser  should  pay  *'  all  just  claims 
for  all  work  done  and  to  be  done  and  all  materials  furnished  and  to  be 
furnished  pursuant  to  said  contract  and  in  the  execution  of  the  work 
therein  provided  for,  as  they  shall  become  due,  and  shall  indemnify  and 
save  harmless  said  George  Benz  and  said  Boston  Northwest  Real-Estate 
Company  from  all  mechanics*  liens,'*  etc.,  and  *' indemnify  and  save 
harmless  the  said  George  Benz  from  all  claims  of  whatever  descrip- 
tion which  may  arise  from,  in,  or  about  said  work,  alterations,  and 
repairs.** 

V,  Von  Phul,  133  Mo.  561;  Hicks  v.  Hamilton,  144  Mo.  495;  Devers  v.  Howard,  144  Mo.  671 
[given  in  text,  in/ra] ;  Street  v.  Goodale,  Barger  &  Co.,  77  Mo.  App.  318. 

"  In  the  caae  before  us  Alexander  is  the  promisee,  defendant  having  made  the  promise  to 
him.  But  Alexander  had  not  assumed  the  payment  of  the  note  in  the  deed  convesring  to 
him  the  property.  He  was  under  no  obligation,  legal  or  equitable,  to  pay  the  note  to  the 
holder,  this  plaintiff's  intestate.  So,  therefore,  under  the  rule  aforesaid,  the  plaintiff  can 
not  recover.  But  it  is  urged  upon  our  attention  that  defe.idant's  agreement  to  pay  tbe  note 
in  controversy  was  a  part  of  the  purchase  price  of  tbe  land  he  bought  of  Alexander,  and 
that  if  he  prevails  in  this  action  he  gets  the  land  without  paying  the  price.  This  was  no 
concern  of  plaintifTs  intestate.  The  promise  was  not  made  to  her,  and  she  can  not  come 
into  a  controversy  exclusively  between  others.  The  obligation  was  with  Alexander,  not 
with  her,  and  he  did  not  owe  her  anything.  It  was  necessary,  as  we  have  seen,  in  order  to 
establish  such  a  privity  as  would  let  her  claim  the  promise  to  another  that  that  other  should 
have  owed  her  something.    The  judgment  will  be  affirmed.    All  concur."— /trr  Ellison, 

I  The  reporter's  statement  and  the  arguments  are  omitted. 
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The  plaintiflfs,  having  furnished  materials  to  the  contractor  for  the 
purposes  of  the  contract,  bring  this  action  on  the  bond  to  recover  the 
price  thereof. 

The  court  below  sustained  a  demurrer  to  the  complaint. 

From  the  seals  to  this  bond  there  arises  the  presumption  of  a  suffi- 
cient consideration  to  sustain  it  between  the  parties  to  it. 

The  cases  in  which  one  not  a  party  to  a  contract  may  sue  upon  a 
promise  in  it  for  his  benefit  were  at  one  time  limited  to  contracts  not 
under  seal,  and  this  court,  in  stating  the  law  on  the  subject,  in  Follans- 
bee  V.  Johnson,  28  Minn.  311  (9  N.  W.  Rep.  882),  expressed  that  limita- 
tion ;  but  the  distinction  in  this  respect  between  contracts  by  specialty 
and  simple  contracts  has  not  in  the  later  authorities  been  adhered  to, 
and  may  now  be  regarded  as  abandoned.  If  there  ever  was  any  reason 
for  the  distinction,  it  could  only  have  been  a  technical  one,  which  no 
longer  has  any  merit  to  commend  it,  and  we  do  not  think  we  ought  to 
recognize  it. 

Though  this  seems  intended  as  a  mere  bond  to  indemnify  and  save 
harmless  the  obligee  named  in  it,  that,  and  not  any  incidental  benefit 
that  might  accrue  to  others  not  parties  to  it,  being  the  primary  purpose 
of  its  stipulations  and  promises,  we  will  treat  it,  because  on  both  sides 
it  is  so  presented  here,  as  though  such  primary  purpose  were  to  secure 
payment  to  the  persons  doing  work  or  furnishing  material  under  the 
contract  mentioned  in  it. 

In  considering  the  question  presented  we  must  lay  aside,  as  having 
no  bearing  upon  it,  the  cases  of  official  or  statutory  bonds  required  or 
authorized  for  the  benefit  or  security  of  persons  not  named  as  obligee, 
a  nominal  obligee  being  named,  and  where  the  statute  expressly  or  by 
implication  authorizes  such  persons  to  sue  upon  them.  Instances  ot 
such  are  sherifTs  bonds,  probate  bonds,  bonds  authorized  by  the 
mechanics*  lien  law  in  1878,  G.  S.  ch.  90,  and  such  as  were  considered 
in  City  of  St,  Paulv,  Butler,  30  Minn.  459  (16  N.  W.  Rep.  362),  and 
Morton  v.  Power,  33  Minn.  521  (24  N.  W.  Rep.  194). 

As,  60  far  as  appears  by  the  complaint,  Benz  could  not  be  liable  to 
pay  for  the  work  done  and  materials  furnished  in  fulfilling  the  contract 
to  repair,  and  as,  under  the  law  then  in  force,  his  interest  in  the  prop- 
erty could  not  be  subject  to  a  lien  therefor,  it  was  legally  a  matter  of 
indifference  to  him  whether  the  work  and  materials  were  paid  for  or  not. 
He  had  no  duty  in  respect  to  it.  And  the  question  comes  to  this: 
Where,  in  a  contract  between  two  persons  one  promises  the  other  to  do 
something  for  the  benefit  of  a  stranger  to  the  contract,  and  the  promisee 
has  no  relation  to  the  thing  to  be  done  nor  to  the  stranger  to  be  benefited, 
can  such  stranger  bring  an  action  to  enforce  the  promise  ? 

In  some  of  the  text-books  and  decisions  it  is  stated  generally  '  •  that, 
where  one  person  makes  a  promise  to  another  for  the  benefit  of  a  third 
person,  that  third  person  may  maintain  an  action  upon  it.  "  But  we  do 
not  think  there  is  a  case  to  be  found  in  which  such  an  action  was 
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sustained  upon  the  bare  promise,  with  no  other  circumstances  to 
justify  an  exception  to  the  general  rule  that  an  action  upon  contract 
can  be  maintained  only  where  there  is  privity  of  contract  between  the 
parties. 

In  Lawrence  v.  Fox,  20  N.  Y.  268 — ^the  most  conspicuous  and  most 
thoroughly  reasoned  case  in  New  York,  sustaining  an  action  by  a 
stranger  to  a  contract, — ^the  promisee  owed  the  debt  which  the  promisor 
agreed  to  pay,  and  loaned  him  the  money,  which  he  agreed  to  pay  to  the 
promisee's  creditor.  Thorp  v,  Keokuk  Coal  Co,,  48  N.  Y.  253,  was  a  case 
where  the  grantee  in  a  conveyance  of  real  estate  assumed  to  pay  a  mort- 
gage resting  upon  it  to  secure  a  debt  of  the  grantor.  In  the  syllabus  to 
the  case  it  is  stated  that  it  overrules  King  v.  Whitelyy  10  Paige,  465,  but, 
as  we  read  the  opinion,  it  goes  no  further  than  to  question  the  reason 
given  by  the  chancellor  in  the  latter  case  for  sustaining  an  action  in 
such  a  case  when  it  can  be  sustained.  The  case  in  10  Paige  was  one 
where  the  grantee  in  a  conveyance  assumed  to  pay  a  mortgage  on  real 
estate  for  which  the  grantor  was  not  personally  liable.  It  was  held  that 
the  creditor  could  not  recover  of  the  grantee.  The  chancellor  stated  as 
the  principle  upon  which  a  creditor  can  recover  from  a  grantee  so  assum- 
ing to  pay  a  debt  of  the  grantor  that  a  creditor  is  entitled  to  be  subro- 
gated to  securities  for  the  debts  held  by  a  surety,  and  that  between  the 
gfrantor  and  the  grantee  in  such  case  the  latter  becomes  the  principal 
debtor  and  the  former  surety.  Another  and  simpler  reason  might  have 
been  given,  to- wit,  that  where  one  delivers  to  or  leaves  in  the  hands  of 
another  a  fund  with  which  to  satisfy  an  obligation  of  the  former,  a  duty 
in  the  nature  of  a  trust  is  thereby  created.  The  decision  in  10  Paige 
was  followed  in  Trotter  v.  Hughes,  12  N.  Y,  74,  and  approved  in  Gamsey 
{'..Rogers,  47  N.  Y.  233. 

In  Vrooman  v.  Turner,  69  N.  Y.  280,  similar  in  its  facts  to  the  case  in 
10  Paige,  the  court  go  over  the  whole  ground,  recognize  the  decision  in 
Lawrence  v.  Fox,  supra,  and  hold  the  two  decisions  consistent,  and  fol- 
low that  in  10  Paige.  It  lays  down  this  rule :  "To  give  a  third  party, 
who  may  derive  a  benefit  from  the  performance  of  the  promise  an 
action,  there  must  be — First,  an  intent  by  the  promisee  to  secure  some 
benefit  to  the  third  party  ;  and,  second,  some  privity  between  the  two, — 
the  promisee  and  the  party  to  be  benefited, — and  some  obligation  or  duty 
from  the  former  to  the  latter  which  would  give  him  a  legal  or  equitable 
claim  to  the  benefit  of  the  promise,  or  an  equivalent  from  him  person- 
ally. '  *  "  There  must  be  either  a  new  consideration,  or  some  prior  right 
or  claim  against  one  of  the  contracting  parties,  by  which  he  has  legal 
interest  in  the  performance  of  the  agreement;'*  and  "there  must 
be  some  legal  right,  founded  upon  some  obligation  of  the  promisee, 
in  the  third  party,  to  adopt  and  claim  the  promise  as  made  for  his 
benefit." 

In  some  cases,  near  relationship,  as  of  father  and  daughter,  or  uncle 
and  nephew,  has  been  held  to  supply  the  place  of  a  strictly  legal  right 
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in  the  third  party.  Button  v.  Pool,  i  Vent.  318;  Felton  v,  Dickinson, 
10  Mass  287,  are  instances  of  such.  To  enforce  such  a  promise  in 
favor  of  a  third  party,  where  there  is  no  obligation  to  benefit  him  on 
the  part  of  the  promisor  or  promisee,  nor  anything  such  as  near  rela- 
tionship, nor  any  consideration  from  the  third  party,  would  be  much 
like  enforcing  an  intended  gift  or  gratuity.  Vrooman  v.  Turner  settled 
the  law  in  New  York,  as  the  decision,  subsequently  referred  to  with 
approval,^  has  never  since  been  questioned. 

The  question  was  considered  and  the  cases  in  Massachusetts  summed 
up  in  an  able  and  exhaustive  opinion  by  Metcalf,  J. ,  in  Mellen  v. 
Whipple,  I  Gray,  317.  That  was  the  case  of  an  agreement  by  a  g^rantee 
of  real  estate  to  pay  a  mortgage  for  which  the  g^rantor  was  not  person- 
ally liable.  It  was  held  the  creditor  could  not  recover  from  the  grantee. 
The  court  attempts  to  classify  the  cases  in  that  state  in  which  one  not 
a  party  to  the  promise  has  been  permitted  to  sue  upon  it.  The  classifi- 
cation may  be  briefly  stated  as — First,  cases  where  the  defendant  has  in 
his  hands  money  which  in  equity  and  good  conscience  belongs  to  the 
plaintiff, — as,  if  A.  put  money  or  property  in  the  hands  of  B.  as  a  fund 
from  which  A.  *s  creditors  are  to  be  paid,  and  B.  has  promised  expressly 
or  impliedly  to  pay  such  creditors;  second,  cases  where  a  near  relation- 
ship, as  father  and  child  or  uncle  and  nephew,  exists  between  the 
promisee  and  the  person  to  be  benefited;  third,  the  cases  of  which 
Brewer  v.  Dyer,  7  Cush.  337,  is  an  instance,  in  which  the  defendant 
agreed  with  a  lessee  of  premises  to  take  the  lease  and  pay  the  rent  to 
the  lessor,  and  entered  with  the  knowledge  of  the  lessor,  paid  him  the 
rent  for  a  year,  and  then  left  before  the  term  expired. 

We  have  referred  so  fully  to  the  decisions  in  New  York  and  Mass- 
achusetts because  in  those  states  the  question  has  more  frequently 
arisen,  and  been  more  ably  and  thoroughly  discussed,  than  elsewhere 
in  this  countrj'. 

There  has  been  no  decision  of  this  court  at  variance  with  the  rule  as 
held  in  those  two  states.  In  every  case  but  one  the  promise  was  to  pay 
a  debt  of  the  promisee,  and  a  fund  was  either  left  or  put  in  the  hands 
of  the  promisor  for  the  purpose.  That  one  case  was  decided  in 
a  line  with  the  rule  held  in  the  Vrooman  and  Mellen  cases.  A 
grantee  of  real  estate  had  assumed  a  mortgage  debt  for  which  the 
grantor  was  not  personally  liable.  It  was  held  the  creditor  could  not 
recover  from  the  grantee.  Brown  v.  Stillman,  43  Minn.  126  (45  N. 
W.  Rep.  2). 

Without  undertaking  to  lay  down  a  general  rule  defining  when  a 
stranger  to  a  promise  between  others  may  sue  to  enforce  it,  we  are 
prepared  to  say  that,  where  there  is  nothing  but  the  promise,  on  con- 

iReferrinK  to  Wilbur  v.  Warren,  104  N.  Y.  193,  (10  N.  E.  Rep.  263);  I«itchfield  v.  Flint, 
104  N.  Y.  543,  (II  N.  E.  Rep.  58);  Comky  v.  Dazian,  114  N.  Y.  161,  (21  N.  E.  Rep.  135);  I^oril- 
lard  V.  Clyde,  122  N.  Y.  498,  (25  N.  E.  Rep.  917):  Durnherr  v.  Rau,  135  N.  Y.  2x9,  (32  N.  E. 
Rep.  49). 
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sideration   from  such  stranger,  and  no  duty  or  obligation  to  him  on 
the  part  of  the  promisee,  he  can  not  sue  upon  it. 

Such  is  this  case. 

Order  affirmed, 

Vanderburgh,  J.,  took  no  part  in  the  decision.* 


HOWSMON  V,  TRENTON  WATER  COMPANY. 
Supreme  Court  of  Missouri,  December  23,  1893. 

[119  Mo.  304.] 

Appeal  from  Grundy  Circuit  Court. 

Harder  <2f  Knight  and  A.  W.  MuUins,  for  appellant. 

R.  Z.  Yeager,  for  respondent.' 

Brace,  J. — ^This  is  an  appeal  from  the  judgment  of  the  circuit  court 
of  Grundy  county,  sustaining  a  demurrer  to  the  plaintiff's  petition,  the 
material  allegations  of  which  are  in  substance  as  follows: 

1  In  Union  Ry.  Storage  Co.  v.  McDermott  (1893),  53  Minn.  407,  the  principle  of  Jefferson  v. 
Asch  was  applied  to  the  following  facts: 

The  defendant  McDermott  entered  into  a  written  contract  with  the  United  States,  an 
assistant  quarter  master  of  the  army  making  the  contract  in  behalf  of  the  government, 
by  the  terms  of  which  McDermott  undertook;  to  erect  certain  buildings  for  the  government 
at  Ft.  Snelling,  he  to  furnish  the  material  and  labor  therefor.  It  was  specifically  expressed 
by  article  three  of  the  contract  that  he  should  "  be  responsible  for  and  pay  all  liabilities 
incurrerl  for  labor  and  material  in  fulfillment  of  this  contract."  In  article  six  it  was  agreed 
that  "all  rights  of  action  however,  for  any  breach  of  this  contract  by  the  said  John  R. 
McDermott  are  reserved  to  the  United  States.'* 

In  connection  with  the  making  of  this  contract  McDermott  as  principal,  and  other 
defendants  as  his  sureties,  executed  their  bond  to  the  United  States  in  the  penal  sum  of 
|5,ooo,  conditioned  that  McDermott  should  perform  all  the  covenants,  conditions,  and 
agreements  contained  in  the  contract,  to  which  the  bond  specifically  referred,  "including 
the  covenant  that  the  said  John  R.  McDermott  shall  be  responsible  for  and  pay  all  liabilities 
incurred  for  labor  and  material  in  fulfillment  of  said  contract.'* 

The  plaintiff,  in  reliance  upon  the  terms  and  conditions  of  the  contract  and  bond, 
furnished  to  McDermott  at  an  agreed  price  a  large  quantity  of  brick,  which  was  used  in  the 
construction  of  the  buildings,  but  for  which  payment  was  never  made.  The  plaintiff  sought 
to  recover  in  an  action  on  the  bond.  A  demurrer  to  the  complaint  was  sustained  below  and 
the  plaintiff  appealed.  Said  the  Supreme  Court,  per  Dickinson,  J.:  "The  legal  question 
here  presented— as  to  the  right  of  the  plaintiff,  a  stranger  to  the  contract,  to  sue  upon  it- 
has  recently  been  considered  in  Jefferson  v.  Asch,  post,  p.  446,  (55  N.  W.  Rep.  604,)  and  the 
rule  here  declared  is  decisive  of  this  case.  The  plaintiff  has  no  right  of  action  on  the  bond. 
He  was  a  complete  stranger  to  it.  There  was  no  privity  between  him  and  the  promisee,— 
the  United  States.  The  latter  rested  under  no  duty  or  obligation  to  him  upon  which  he  could 
assert  any  legal  or  equitable  right  to  avail  himself  of  the  benefit  of,  and  enforce,  the  promise 
made  by  the  defendants  o  the  United  States.  Nor  was  the  promisee— the  United  States — 
interested  in  having  this  part  of  the  contract  performed.  It  would  be  no  benefit  to  the 
United  States  if  the  contractor  sh  ^uld  pay  his  own  debts  for  material  purchased  by  him.  It 
would  be  in  no  way  prejudiced  if  he  should  not  pay.  Its  property  could  not  be  subjected  to 
a  lien  therefor.  In  brief,  the  right  of  the  plaintiff  to  sue  upon  this  bond  has  no  other  legal 
foundation  than  the  bare  fact  that  the  defendants  had  by  that  instrument  entered  into  an 
obligation  towards  a  mere  stranger  to  the  plaintiff  that  his  debt  shou'd  be  paid.  In  such  a 
case  the  stranger  to  the  contract  can  not  sue  upon  it    Our  decision  above  cited  is  decisive." 

2  The  argunents  are  omitted. 
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That  the  plaintifif  is  a  resident,  citizen,  and  taxpayer  of  the  town  of 
Trenton  in  said  county  and  the  owner  of  a  large  amount  of  valuable 
property  within  the  corporate  limits  of  said  town,  subject  to  taxation 
for  ordinary  purposes,  and  to  a  special  tax  of  five  mills  on  the  dollar 
annually  for  the  purpose  of  discharging  the  obligations  of  said  town  to 
the  defendant  on  the  contract  sued  on  herein,  all  of  which  he  has 
regularly  and  promptly  paid. 

That  by  a  contract  entered  into,  by  ordinances,  between  the  town  of 
Trenton  and  the  defendant,  the  said  defendant  (in  consideration  of  the 
franchise  granted  it,  and  the  privilege  of  collecting  certain  water  rates 
from  its  citizens,  and  of  the  sum  of  $2,000,  to  be  paid  annually  by  the 
town,  to  be  raised  by  an  annual  tax  of  five  mills  as  aforesaid,  all  of 
which  the  defendant  has  received  and  enjoyed)  promised  and  agreed 
with  said  town  to  furnish  at  all  times  an  adequate  supply  of  good, 
clear,  and  wholesome  water,  for  fire  and  other  purposes  for  public  and 
private  use,  under  such  a  pressure  as  to  have  the  power  to  throw  at  all 
times  six  streams  of  water  through  fifty  feet  of  two  and  one-half  inch 
rubber  hose  and  one  inch  ring  nozzle  eighty  feet  high  in  the  business 
portion  of  the  town,  and  to  throw  at  least  two  effective  streams  at  any 
one  time,  in  any  other  part  of  the  town  accessible  from  the  mains; 
and  further  agreed,  that 

**  should  said  water  company  from  lack  of  water  supply,  or  any  other  cause 
except  providential  or  unavoidable  accident,  fail  to  furnish  a  reasonable  or  ade- 
quate supply  of  water  to  extinguish  any  fire,  then  it  shall  be  liable  for  all  dam- 
ages occasioned  by  such  fire  or  neglect. ' ' 

That  on  the  twenty-fourth  of  March,  1889,  plaintiff's  dwelling  house 
in  said  town,  with  the  household  and  kitchen  furniture  and  wearing 
apparel  therein  contained,  all  of  the  value  of  $3,700,  was  destroyed  by 
fire,  that  said  house  was  close  to  the  main  of  defendant,  and  situated 
at  a  place  where,  in  the  event  a  fire  should  occur  there,  it  was  the  duty 
of  defendant  under  said  contract  to  furnish  an  adequate  supply  of 
water  with  force  and  power  sufficient  to  extinguish  such  fire;  which 
the  defendant,  without  any  providential  or  unavoidable  accident,  failed 
to  do,  and  by  reason  of  such  failure  plaintiff's  property  was  destroyed, 
to  his  damage  in  the  sum  of  $3,700. 

I.  It  is  well  established  law  in  this  state,  by  a  line  of  decisions 
extending  from  the  year  1847  to  the  present  date,  **  that  a  person  for 
whose  benefit  an  express  promise  is  made  in  a  valid  contract  between 
others  may  maintain  an  action  upon  it  in  his  own  name. "  ^  And  such 
is  now  the  prevailing  doctrine  in  America,  by  the  great  weight  of 
authority.     3  Am.  &  Eng.  Encyclopedia  of  Law,  p.  863,  note  5.     This 

1  Citings  Ellis  v.  Harrison,  X04  Mo.  270 ;  State  ez  rel.  v.  Gas  I«ight  Co.,  xo2  Mo.  472; 
Fitzgerald  v.  Barker,  70  Mo.  6S5  ;  Rogers  v.  GosneU,  58  Mo.  589 ;  Rogers  v.  GosneU,  51  Mo. 
466 ;  Meyer  v.  I/:)weII,  44  Mo.  328 ;  Robbins  v.  Ayres,  10  Mo.  539 ;  Bank  v.  Benoist,  xo 
Mo.  S2I. 
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doctrine,  originally  an  exception  to  the  rule  that  no  claim  can  be 
sued  upon  contractually  unless  it  is  a  contract  between  the  parties  to 
the  suit,  has  become  so  general  and  so  far  reaching  in  its  consequences, 
as  to  have  ceased  to  be  simply  an  exception,  but  is  recognized,  within 
certain  limitations,  as  an  affirmative  rule. 

The  foregoing  teases  from  this  court,  are  in  harmony  with  the  rule  as 
laid  down  in  Lawrence  v*  Fox,  20  N.  Y.  268,  **that  an  action  lies  on  a 
promise  made  by  the  defendant,  upon  valid  consideration  to  a  third 
party,  .  .  .  although  the  plaintiff  was  not  privy  to  the  considera- 
tion and  that  such  promise  is  to  be  deemed  made  to  the  plaintiff  if 
adopted  by  him,  though  he  was  not  a  party  to,  or  cognizant  of,  it  when 
made."     Meyer  v.  Lowell,  44  Mo.  328. 

* '  It  is  not  every  promise  [however]  made  by  one  to  another,  from 
the  performance  of  which  a  benefit  may  ensue  to  a  third,  which  gives  a 
right  of  action  to  such  third  person,  he  being  neither  privy  to  the  con- 
tract nor  to  the  consideration.  The  contract  must  be  made  for  his 
benefit,  as  its  object,  and  he  must  be  the  party  intended  to  be  bene- 
fited. *  '*  In  other  words,  the  rule  is  not  so  far  extended  as  to  give  a  third 
person,  who  is  only  indirectly  and  incidentally  benefited  by  the  contract, 
a  right  to  sue  upon  it.  **  But  '*  the  name  of  the  person  to  be  benefited 
by  the  contract  need  not  be  given,  if  he  is  otherwise  sufficiently 
described  or  designated.  Indeed,  he  may  be  one  of  a  class  of  persons, 
if  the  class  is  sufficiently  described  or  designated."  Burton  v,  Lar- 
kin,  36  Kan.  246 ;  Johannes  v.  Ins,  Co,,  66  Wis.  50. 

In  the  opinion  delivered  by  Ali*EN,  J.,  in  Vrooman  v.  Turner,  (1877), 
69  N.  Y.  280,  it  was  said  :  "Judges  have  differed  as  to  the  principle 
upon  which  Lawrence  v.  Fox  and  kindred  cases  rest,  but  in  every  case 
in  which  an  action  has  been  sustained  there  has  been  a  debt  or  duty 
owing  by  the  promisee  to  the  party  claiming  to  sue  upon  the  promise. 
Whether  the  decisions  rest  upon  the  doctrine  of  agency,  the  promisee 
being  regarded  as  the  agent  of  the  third  party,  who,  by  bringing  his 
action  adopts  his  acts,  or  upon  the  doctrine  of  a  trust,  the  promisor 
being  regarded  as  having  received  money  or  other  thing  for  the  third 
party,  is  not  material.  In  either  case  there  must  be  a  legal  right, 
founded  upon  some  obligation  of  the  promisee,  in  the  third  party,  to 
adopt  and  claim  the  promise  as  made  for  his  benefit. ' ' 

An  examination  of  very  many  cases  decided  before  and  since  it  was 
so  held  in  that  case,  satisfies  us  that  the  rule  has  been  confined  to  such 
cases  in  this  state  as  well  as  elsewhere,  and  upon  that  principle,  when 
this  case  was  before  the. Kansas  City  court  of  appeals,  in  an  action  by 
another  party,  (Insurance  Company  v.  Trenton  Water  Co.,  42  Mo.  App. 
118),  it  was,  in  effect,  held  that  the  plaintiff  had  no  cause  of  action 
against  the  Water  Company,  because  the  town  of  Trenton  was  under 

1  Citings  Simson  v.  Brown,  68  N.  Y.  355 ;  Vrooman  v.  Turner,  69  N.  Y.  2S0 ;  Wright  v. 
Terry,  23  Flor.  160 ;  Austin  v.  Seligman,  18  Fed.  Rep.  519;  Burton  v.  I«arkin,  36  Kan.  246, 
and  cases  cited. 
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no  obligation  to  the  plaintiff  to  furnish  an  adequate  supply  of  water 
and  power,  to  extinguish  the  fire  by  which  the  premises  were  con- 
sumed. And  in  support  of  its  position  the  following  additional  cases 
were  cited:  Davis  v.  Water  Works  Co,y  54  Iowa,  59;  Nickersonv. 
Hydraulic  Co.,  46  Conn.  24  ;  Ferris  v.  Water  Co.,  16  Nev.  44  ;  Fowler 
V.  Water  Co.,  83  Ga.  219  ;  and  Atkinson  v.  Waterworks  Co,,  2  L.  R. 
Exch.  Div.  441. 

The  last  of  these  cases  is  not  in  point  since  the  action  in  that  case 
was  for  the  breach  of  a  public  statutory  duty  and  the  court  held  that 
the  action  would  not  lie,  because  the  statute  gave  no  right  of  action  to 
the  plaintiff.  The  cause  of  the  action  in  each  of  the  other  cases  was 
for  a  breach  of  duty  which  it  was  alleged  the  defendants  owed  the 
plaintiff  under  a  contract  with  the  city,  to  which  the  plaintiff  was  not 
a  party,  whereby  they  agreed  to  furnish  an  adequate  supply  of  water 
and  power  to  extinguish  fires  in  the  town  or  city.  To  this  it-  was 
replied  in  the  Connecticut  case  (decided  in  1878):  *'  Whatever  benefit 
the  plaintiffs  could  have  derived  from  the  water  would  have  come  from 
the  city  through  its  fire  department.  The  most  that  can  be  said  is, 
that  the  defendants  were  under  obligations  to  the  city  to  supply  the 
hydrants  with  water.  The  city  owed  a  public  duty  to  the  plaintifife  to 
extinguish  their  fire.  The  hydrants  were  not  supplied  with  water,  and 
so  the  city  was  unable  to  perform  its  duty.  We  think  it  clear  that 
there  was  no  contract  relation  between  the  defendants  and  the  plain- 
tiffs, and  consequently  no  duty  which  can  be  the  basis  of  a  legal 
claim.** 

In  the  Iowa  case  [Davis  v.  Water  Works  Company],  decided  in  1880, 
it  was  replied :  • '  The  city,  in  exercise  of  its  lawful  authority,  to  pro- 
tect the  property  of  the  people,  may  cause  water  to  be  supplied  for 
extinguishing  fires  and  for  other  objects  demanded  by  the  wants  of  the 
people.  In  the  exercise  of  this  authority  it  contracts  with  defendant 
to  supply  the  water  demanded  for  these  purposes.  ...  It  can  not 
be  claimed  that  the  agents  or  officers  of  the  city  employed  by  the  muni- 
cipal government  to  supply  water,  improve  the  streets,  or  maintain 
good  order,  are  liable  to  a  citizen  for  loss  or  damage  sustained  by  rea- 
son of  the  failure  to  perform  their  duties  and  obligations  in  this  respect. 
They  are  employed  by  the  city  and  responsible  alone  to  the  city.  The 
people  must  trust  to  the  municipal  government  to  enfofce  the  discharge 
of  duties  and  obligations  by  the  officers,  and  agents  of  that  govern- 
ment. ' ' 

In  the  Nevada  case  [Ferris  v.  Water  Company"],  decided  in  1881,  after 
citing  Vrooman  v.  Turner,  supra,  with  approval  and  quoting  there- 
from, it  was  replied  :  ' '  The  board  of  trustees  of  the  town,  in  the  exer- 
cise of  a  discretionary  power  conferred  upon  them  by  the  legislature, 
contracted  for  a  supply  of  water  for  the  extinguishment  of  fires.  The 
plaintiff,  in  common  with  the  other  residents  of  the  town,  enjoyed 
the  advantages  of  this  contract.     He  had  an  indirect  interest  in  the 
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performance  of  the  contract  by  the  Water  Company,  as  had  all  of  the 
property  holders  of  the  town,  but  such  an  interest  is  not  sufficient  to 
constitute  the  privity,  either  directly  or  by  substitution,  which  must 
exist  in  order  to  give  him  a  right  of  action  upon  the  contract. " 

In  the  Georgia  case,  decided  in  1889,  in  an  opinion  by  Bleckley,  C. 
J.,  it  was  replied  :  "  The  present  case  is  not  based  upon  the  breach  of 
a  statutory  duty,  but  solely  upon  failure  to  comply  with  a  contract 
made  with  the  municipal  government  of  Athens.  To  that  contract  the 
plaintiff  was  no  party,  and  the  action  must  fail  for  the  want  of  requis- 
ite privity  between  the  parties  before  the  court.  .  .  .  There  being 
no  ground  for  recovery,  treating  the  action  as  one  ex  contractu,  is  it 
better  founded  treating  it  as  one  ex  delicto  f  We  think  not.  The  vio- 
lation of  a  contract  entered  into  with  the  public,  the  breach  being  made 
by  mere  omission  or  non-feasance,  is  no  tort,  direct  or  indirect,  to  the 
private  property  of  an  individual,  though  he  be  a  member  of  the  com* 
munity  and  a  tax  payer  to  the  government.  Unless  made  so  by  the 
statute,  a  city  is  not  liable  for  failing  to  protect  the  inhabitants  against 
the  destruction  of  property  by  fire.  Wright  v.  Augusta,  78  Ga.  241 ; 
7  Am.  and  Eng.  Encyclopedia  of  Law,  p.  997,  etseq,'' 

The  case  in  hand  is  on  the  contract,  made  by  the  water  company  with 
the  town  of  Trenton,  and  the  only  feature  that  it  presents  that  can  take 
it  out  of  the  principle  laid  down  in  these  cases  is  that  provision  was 
made  in  this  contract  for  a  special  tax  to  be  raised  to  provide  part  of 
the  consideration  the  water  company  was  to,  and  did,  receive,  to  which 
the  plaintiff  contributed,  and  an  express  promise  contained  in  the  con- 
tract that  ' '  should  said  water  company  from  lack  of  water  or  any  other 
cause,  except  providential  or  unavoidable  accident,  fail  to  furnish  a 
reasonable  or  adequate  supply  of  water  to  extinguish  any  file,  then  it 
shall  be  liable  for  all  damages  occasioned  by  such  fire  or  neglect  ;*'  this 
argument  being  that  here  is  an  express  promise  of  indemnity  in  a  con- 
tract in  which  the  plaintiff  is  privy  to  the  consideration  at  least. 

The  argument  was  met  by  the  supreme  court  of  Iowa,  in  Becker  v. 
Waterworks,  79  Iowa,  419,  decided  in  1890,  probably  not  published 
when  this  question  was  before  the  Kansas  City  court  of  appeals,  in  the 
following  manner :  First.  ' '  The  chief  question  raised  by  the  demurrer 
was  considered  in  Davis  v.  Waterworks  Co.,  54  Iowa,  59,  and  decided 
adversely  to  the  claim  now  made  by  plaintiff.  But  he  contends  that 
this  case  differs  from  that  in  several  material  particulars.  In  this  case 
a  special  fund  was  raised  by  the  city  to  pay  for  a  suflicient  supply  of 
water  for  use  in  case  of  fires,  and  to  that  fund  plaintiff  contributed.  It 
is  said  that  in  making  the  contract  and  in  levying  and  collecting  the 
taxes  required  by  its  provisions,  the  city  acted  as  a  mere  agent.  We  do 
not  think  the  fact  that  the  city  levies  and  collects  a  tax  to  be  paid  to 
defendant  creates  any  privity  of  interest  between  defendant  and  the  tax- 
payers. In  making  the  contract,  the  city  discharged  one  of  the  duties 
for  which  it  was  created ;  and  in  raising  the  required  money  it  only 
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provided  the  consideration  due  from  it  by  virtue  of  the  contract.  It 
will  hardly  be  claimed  that  defendant  could  proceed  against  a  taxpayer, 
in  the  first  instance,  for  any  unpaid  money  due  under  the  contract  from 
the  city.  .  .  .*' 

Second.  **  It  was  decided  in  Van  Horn  v.  CityofDes  Moines ^  63  Iowa, 
448,  that  the  city  was  not  liable  for  the  failure  of  the  water  works  com- 
pany to  furnish  the  water  required  by  its  contract  to  extinguish  fires, 
even  though  the  city  had  taken  a  contract  from  the  company  to  protect 
it  from  liability  which  might  arise  from  malfeasance  or  neglect  on  the 
part  of  the  company.  .  .  .  Much  stress  is  placed  by  appellant  upon 
that  part  of  section  18  which  provides  *  that  said  company  shall  be 
liable  for  all  injury  to  persons  or  property  caused  by  the  negligence, 
mismanagement  or  fault  of  itself  or  its  employees  while  engaged  in  the 
construction  or  operation  of  said  works.  *  Municipal  corporations  have 
and  can  exercise  only  such  powers  as  are  expressly  granted  to  them  by 
law,  and  such  incidental  ones  as  are  necessary  to  make  those  powers 
available,  and  are  essential  to  eflfectuate  the  purposes  of  the  corporation; 
and  those  powers  are  strictly  construed.  Clark  v.  City  of  Des  Moines, 
19  Iowa,  212;  McPkerson  v,  Foster,  43  Iowa,  57.  The  law  which  author- 
izes cities  to  contract  with  individuals  and  companies  for  the  building 
and  operating  of  water  works  confers  no  power  upon  a  city  to  make  a 
contract  of  indemnity  for  the  individual  benefit  of  a  taxpayer,  for  a 
breach  of  which  he  could  maintain  an  action  in  his  own  name.*' 

The  town  of  Trenton,  under  its  charter,  had  power  to  pass  ordi- 
nances **to  prevent  and  extinguish  fires  '*  (Laws  1856,  p.  353),  and  as 
incident  thereto  power  to  contract  for  a  supply  of  water  for  that  purpose. 
But  it  would  seem  under  the  authorities  cited,  the  plaintiff  can  not 
maintain  this  action  for  cogent  reasons,  which  have  and  may  be  put  in 
several  ways : 

First.  Although  it  was  within  the  power  of  the  town  by  contract  to 
supply  water  for  the  purpose  of  extinguishing  fires,  it  did  not  owe  the 
duty  of  extingfuishing  fires  to  plaintiff.  Haller  v.  Sedalia,  53  Mo.  159. 
Consequently  the  case  is  not  brought  within  the  line  of  adjudicated 
cases  which  maintain  an  exception  to  the  rule  that  suit  upon  a  contract 
must  be  brought  by  a  party  to  the  contract,  in  cases  where  the  promisee 
owed  a  duty  to  the  third  party,  which  the  promisor  undertook  to  per- 
form. 

Second.  A  municipal  corporation  in  making  contracts  for  the  benefit 
of  its  citizens  acts  for  them  collectively,  and  for  all  of  them  in  every 
act,  and  the  relation  of  privity  is  not  and  can  not  be  introduced  into 
such  contracts,  by  reason  of  taxpaying,  or  the  discharge  of  any  civil 
duty  by  any  individual  citizen. 

Third.  The  benefits  to  be  conferred  upon  the  individual  citizen  by  the 
contract  are  incidental  to  the  contract,  the  primary  object  of  which  is 
the  benefit  of  all  the  citizens  in  their  corporate  capacity. 
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Fourth,  It  does  not  clearly  appear  that  the  benefit  was  intended  for 
the  citizens  in  their  individual  capacity,  but  may  have  been  intended 
for  the  protection  of  the  municipality,  and  in  the  absence  of  express 
power  in  the  municipality  to  make  contracts  for  the  indemnity  of  its 
individual  citizens,  should  be  so  construed.  Cify^  ex  rel  v,  O^Connell, 
99  Mo.  357. 

Fifth.  The  relation  that  the  contractor  sustained  to  the  town  was  that 
of  its  agent  or  servant  to  carry  out  the  obligations  of  the  contract  upon 
its  part  for  the  benefit  of  all  the  citizens  of  the  municipality.  And  for 
the  enforcement  of  the  terms  thereof  the  citizens  must  look  to  the 
authorities  of  the  city,  and  can  not  individually  maintain  an  action  for 
a  breach  of  the  contract. 

Sixth.  The  town  had  no  authority  to  make  a  contract  to  indemnify 
the  plaintiff  for  the  loss  of  his  property  by  fire  resulting  from  the  neg- 
lect of  its  agents  or  servants  to  furnish  an  adequate  supply  of  water  to 
put  it  out,  and  therefore  could  not  make  such  a  contract  that  would  be 
binding  on  another. 

The  appellant  is,  however,  not  without  authority  to  sustain  his  posi- 
tion. In  a  recent  case  in  Kentucky,  decided  in  1889,  the  supreme  court 
of  that  state  held  that  *'  where  a  water  company  has  contracted  with  a 
city  to  furnish  at  all  times  a  supply  of  water  sufficient  for  the  protec- 
tion of  the  inhabitants  and  property  of  the  city  against  fire  the  com- 
pany must  answer  in  damages  for  loss  by  fire  resulting  from  its  failure 
or  refusal  to  perform  its  contract.'*  Paducah  Lumber  Company  v. 
Paducah  Water  Supply  Company ^  89  Ky.  340.  Authority  for  this  propo- 
sition is  not  therein  cited,  and  the  reasoning  upon  which  the  position  is 
rested  does  not  seem  to  us  entirely  satisfactory.* 

lln  I^ducak  Lumber  Co.  v.  Biducah  Water  Supply  Co.  (1889),  89  Ky.  340,  the  court,  per 
I<BWis,  C.  J. ,  reasoned  as  follows : 

"Authorities  in  some  of  the  states  hold  the  general  rule  to  be  that  the  plaintiff  in  an 
action  on  contri^  must  be  a  person  from  whom  the  consideration  actually  moved,  and  that 
a  stranger  to  the  consideration  can  not  sue  on  a  contract  But  we  think  if  there  be,  in  fact, 
consideration  for  a  promise  or  an  engagement  made  for  the  benefit  of  the  person  who  sues, 
it  is  not  essential  for  it  to  have  passed  directly  from  him  to  the  person  sued.  It  is  not,  how- 
ever, important  whether  this  case  either  comes  within  what  is  elsewhere  laid  down  as  a 
general  rule,  or  is  an  allowable  exception  to  it,  for  this  court  has  held  the  doctrine  well 
settled  that  a  party  for  whose  benefit  a  contract  is  evidently  made  may  sue  thereon  in  his 
own  name,  though  the  engagement  be  not  directly  to  or  with  him.  Smith  v.  LezinSy  3  B.  M. 
239;  Allen  V.  Thomas^  3  Met.  198,  which  practice  is  not  only  in  accordance  with  the  rule  found 
in  Chitty  on  Pleading,  but  seems  to  be  required  by  section  18,  Civil  Code,  that  in  express 
terms  provides  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  that  under  section  21  a  fiduciary  or  trustee  may  bring  an  action  without  joining  with 
him  the  person  for  whose  benefit  it  is  prosecuted. 

"  It  thus  follows  that  if  the  city  of  Paducah  had  power  to  make  the  contract  as  well  for 
the  personal  benefit  of  its  several  inhabitants  as  for  purely  municipal  purposes,  and  did  so 
make  it,  appellant  be\ngthe  real  party  in  interest,  became  owner  of  the  property  destroyed, 
has  the  right  to  prosecute  the  action  in  its  own  name,  if  maintainable  at  all,  and  the  city  of 
Paducah,  though  made  so,  is  not  even  a  necessary  party,  because  whatever  interest  it  may 
have,  or  injury  it  may  have  sustained,  is  entirely  distinct,  if  not  remote. 

"Conceding,  as  must  be  done,  existence  of  the  alleged  power  of  the  city  of  Paducah  un- 
der its  charter  ta  enter  into  a  contract  with  another  for  construction  and  operation  of  water- 
works, the  right  and  alsj  duty  attached  to  make  it  for  the  personal  benefit  of  inhabitants 
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The  plaintifiTs  contention  also  receives  some  support  from  the  reason- 
ing of  Judge  Thompson  in  Lampert  v.  Gas  Light  Company,  14  Mo. 
App.  376,  according  to  whose  views,  it  would  seem  that  the  contract 
declared  upon  here  should  raise,  on  the  part  of  the  defendant,  a  public 
duty  to  be  performed  for  the  benefit  of  the  inhabitants  of  the  town  dis- 
tributively,  and  for  the  negligent  nonperformance  of  that  duty  an 
action  would  lie  by  the  town  •  *  suing  upon  the  contract,  or  by  an  indi- 
vidual specially  damaged  thereby,  proceeding  as  for  the  nonperformance 
of  a  public  duty  and  setting  up  the  contract  by  way  of  inducement. " 

As  before  stated,  the  suit  here  is  upon  the  contract,  and  not  against 
the  water  company  for  the  negligent  nonperformance  of  a  public  duty, 
and  these  views  have  simply  persuasive  force.  At  all  events  the  posi- 
tion of  the  Kansas  City  court  of  appeals,  and  the  ruling  of  the  court 
below  in  this  case,  is  sustained  by  the  weight  of  authority,  and  the 
judgment  herein  will  be  affirmed.  All  concur,  except  Barci^ay,  J., 
absent. 
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Supreme  Court  of  Missouri,  Junk  14,  1898. 

[144  Mo,  671.] 

Transferred  from  Kansas  City  Court  of  Appeals. 
/.   IV.  Perry,  for  appellant. 

Sallee  &  Goodman  and  D.  /.  Heaston,  for  respondents.' 
Burgess,  J. — This  case  was  appealed  from  the  circuit  court  of  Har- 
rison county  to  the  Kansas  City  Court  of  Appeals,  where  the  judgment 

within  its  corporate  limitB;  for  supply  of  water  in  a  city  for  domestic  and  manufactnring 
purposes,  and  as  safeguard  against  injury  to  or  destruction  of  private  property  by  fire,  is 
always  in  such  cases  the  main  inducement,  the  need  of  the  municipal  corporation  itself  for 
water  supply  being  comparatively  little.  Besides,  it  is  manifest  the  principal  source  of  ex- 
pected profit  to  appellee  was  the  money  to  be  collected  by  imposition  of  the  special  tax- 
ation, and  for  private  use  of  water  with  which  to  pay  for  service  in  supplying  it  for  use  of 
the  inhabitants  and  protection  of  their  property  from  effects  of  fire.  And  it  being  alleged 
in  the  petition,  and  also  in  effect  provided  in  the  ordinance  of  the  city  council  that  contains 
the  terms  and  conditions  of  the  contract,  that  it  was  made  for  the  benefit  of  the  inhabitants, 
it  seems  to  us  that  if  the  appellee  can  be  made  answerable  in  damages  at  all,  it  is  liable  to 
appellant  upon  the  facts  stated  in  the  petition." 

See  further,  Sample  v.  Hale  (1893),  34  Neb.  aao.  In  a  contract  between  one  I^yne  and  the 
State  of  Nebraska,  for  the  erection  of  a  public  building,  I^yne  agreed  "  to  pay  and  settle  in 
full,  with  the  parties  entitled  thereto,  all  accounts  and  claims  that  may  become  due  by  rea- 
son  of  laborers*  and  mechanics*  wages  or  for  materials  furnished  or  services  rendered,  so 
that  each  and  all  persons  may  receive  his  or  their  just  dues  in  that  behalf."  Held,  that  the 
state  was  chargeable  with  a  moral  duty  to  protect  the  persons  who  furnished  labor  and 
materials  for  the  erection  of  the  building,  and  that  an  action  by  a  material  man  upon  the 
contract  between  I«ayne  and  the  state  could  therefore  be  maintained.  Knapp  v.  Swaney 
(1885),  56  Mich.  345.  approved.  Accord  also  Fitsgerald  v.  McClay  (1896),  47  Neb.  816,  818; 
King  V.  Murphy  (1896),  49  Neb.  670;  Rohman  v.  Geiser  (1898),  53  Neb.  474;  Pickle  Marble  Co, 
V.  McClay  (1898),  54  Neb.  66r.    Compare  Baker  v.  Bryan  (1884),  64  Iowa,  561,  565.— £"</. 

1  The  arguments  are  omitted. 
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was  affirmed,  but  thereafter  the  case  was  certified  to  this  court  by  the 
court  of  appeals,  upon  the  ground  that  one  of  the  judges  of  that  court 
was  of  the  opinion  that  the  decision  is  in  conflict  with  the  decision  of 
this  court  in  the  case  of  5"/.  Louis  Public  Schools  v.  Woods,  77  Mo.  197. 

This  is  an  action  upon  a  bond  executed  by  the  defendant  Howard  as 
principal,  and  defendants  Vandivert  and  Phillips  as  his  securities,  to 
the  city  of  Bethany,  Missouri.  On  the  eighteenth  day  of  June,  1894, 
Howard  entered  into  a  contract  with  the  city  of  Bethany  to  dig  for  it  a 
well  on  lot  4,  block  7  of  Blackburn's  addition  to  said  city,  for  the  sum 
of  $800.  At  the  time  of  the  execution  of  the  contract  said  Howard  as 
principal,  and  Ashman  H.  Vandivert  and  George  L.  Phillips  as  securi- 
ties, executed  and  delivered  to  said  city  their  bond  in  the  penal  sum  of 
^1,000,  conditioned  for  the  faithful  performance  of  the  work  by  How- 
ard and  the  payment  by  him  for  all  labor  done  on  said  well,  and  for  all 
materials  furnished  for  or  used  on  the  same.  The  conditions  and  cove- 
nants  of  the  bond  as  set  out  in  the  petition  are  that,  whereas  said  L. 
W.  Howard  had  on  that  day  entered  into  a  written  contract  with  said 
city  of  Bethany  by  which  he  had  agreed  to  dig,  wall,  and  complete 
said  well  for  said  city,  for  the  sum  of  $800,  the  said  L.  W.  Howard  to 
pay  for  all  labor  done  on  said  well,  and  for  all  material  used  or  furnished 
for  the  same,  the  said  well  to  be  dug  and  walled  up  and  finished  accord- 
ing to  certain  written  plans  and  specifications  which  were  made  a  part 
of  said  contract;  and  if  the  said  L.  W.  Howard  should  dig  said  well 
according  to  his  said  contract  with  said  city  of  Bethany,  and  according 
to  the  plans  and  specifications,  and  should  pay  for  all  labor  done  on 
said  well,  and  also  pay  for  all  material  furnished  for  or  used  on  the 
same,  and  should  complete  said  contract  in  a  good  and  workmanlike 
manner  by  the  eighteenth  day  of  July,  1894,  then  said  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

The  petition  then  proceeds  as  follows  : 

Plaintiff  farther  states  that  said  condition  in  said  bond  for  the  payment  for 
all  labor  done  or  material  furnished  in  the  construction  of  said  well,  was 
inserted  therein  in  pursuance  to  the  provision  of  the  said  written  contract 
between  said  L.  W  Howard  and  said  city  of  Bethany  for  the  sole  and  express 
purpose  of  protecting  all  persons  who  should  do  work  upon  or  furnish  material 
for  the  construction  of  said  well,  and  because  it  was  well  known  to  all  of  the 
parties  to  said  bond  or  writing  obligatory  that  said  L.  W.  Howard  was  wholly 
and  totally  insolvent  as  hereinbefore  alleged. 

Plaintiff  further  states  that,  relying  upon  the  said  provisions  in  said  written 
contract  between  said  L.  W.  Howard  and  said  city,  and  upon  the  indemnity  and 
protection  provided  and  offered  thereby,  and  relying  solely  upon  the  said  condi- 
tions and  terms  of  said  bond  or  writing  obligatory  and  knowing  that  said  L.  W. 
Howard  was  insolvent,  he  did.  after  the  execution  of  said  contract  and  said 
bond  and  during  the  construction  of  said  well,  furnish  to  said  L.  W.  Howard 
the  following  material  of  the  value  stated,  and  which  was  by  him,  the  said  L. 
W.  Howard,  used  in  the  construction  of  said  well,  to-wit: 
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139^  Perch  of  Stone,  at  |i  per  perch $139.50 

By  Cash 42.60 

Balance  due $90.00: 

that  said  L.  W.  Howard  has  failed  and  neglected  to  pay  for  the  same,  although 
often  requested  so  to  do,  and  the  whole  amount  thereof  is  yet  due  and  unpaid. 

Plaintiff  further  states  that  after  the  completion  of  said  well,  to-wit,  about 
the  17th  day  of  August,  1894,  he  presented  his  bill  for  the  material  aforesaid  to 
.  the  proper  officers  of  said  city  of  Bethany,  and  demanded  and  requested  said 
city  to  protect  the  plaintiff  in  his  said  claim,  and  to  deduct  the  amount  thereof 
from  any  balance  that  might  be  due  to  said  L.  W.  Howard  for  constructing  said 
well;  that  thereupon  said  city  of  Bethany  was  about  to  exercise  the  right  con- 
ferred upon  it  by  said  contract  to  pay  said  claims  for  work  and  material  out  of 
the  balance  claimed  by  said  defendants  to  be  due  on  said  contract,  and  was 
about  to  pay  the  claim  of  plaintiff  and  others  who  had  famished  material  for 
the  construction  of  said  well,  when  the  defendants  and  each  of  them  in  his  own 
proper  person  appeared  before  the  board  of  aldermen  of  the  said  city  of  Beth- 
any on  or  about  the  17th  of  August,  1894,  and  then  and  there  admitted  and 
agreed  that  they  were  liable  under  said  condition  of  said  contract  and  bond  for 
said  bills  of  plaintiff  and  others  who  had  furnished  material  for  the  construction 
of  said  well,  and  that  if  said  city  of  Bethany  would  receive  and  accept  said 
well  from  them,  and  would  pay  to  the  defendants  the  sum  of  one  hundred  and 
ninety-six  dollars  and  seventy-five  cents,  the  balance  due  for  constructing  said 
well,  they,  the  said  defendants,  would  immediately  pay  to  this  plaintiff  and  the 
other  persons  who  had  furnished  material  for  the  construction  of  said  well,  the 
fall  amounts  of  their  respective  claims;  and  that  the  agreement  of  said  city  of 
Bethany  to  accept  said  well  and  to  pay  said  bnlance  claimed  by  the  defendants 
to  be  due  for  the  construction  thereof  was  upon  the  express  condition  that  the 
defendants  would  pay  said  claim  of  plaintiff  and  others;  that  but  for  said 
agreement  on  the  part  of  the  defendants  L.  W.  Howard,  Ashman  H.  Vandivert, 
and  Geo.  L.  Phillips,  the  said  city  of  Bethany  would  have  then  and  there  paid 
the  claim  of  plaintiff  out  of  the  balance  due  said  L.  W.  Howard  from  said  city; 
that  plaintiff  being  fully  advised  of  said  arrangement  between  said  city  and  said 
defendants,  agreed  to  and  acquiesced  therein,  fully  relying  on  the  agreement  of 
the  defendants  to  pay  the  claim  of  plaintiff;  that  immediately  after  said  agree- 
ment between  said  city  and  the  defendants  hereinbefore  alleged  and  set  forth, 
and  upon  the  same  day,  the  defendant  ratified  and  reaffirmed  the  same  to  this 
plaintiff,  and  promised  the  plaintiff  that  they  would  pay  his  said  claim  on  the 
following  day. 

"  Plaintiff  further  states  that  immediately  upon  the  making  of  said  agreement, 
on  or  about  said  17th  day  of  August,  1894,  between  said  city  and  said  defend- 
ants, and  in  consummation  thereof,  said  city  did  accept  and  receive  said  well  and 
did  pay  to  the  defendants  Ashman  H.  Vandivert  and  Geo.  L.  Phillips,  at  the 
instance  of  the  defendant  L.  W.  Howard,  the  sam  of  I196.75,  but  the  said 
defendants  Ashman  H.  Vandivert  and  Geo.  L.  Phillips,  after  procuring  the 
acceptance  of  said  well  and  the  payment  of  said  sum  of  one  hundred  and 
ninety-six  dollars  and  seventy-five  cents,  as  aforesaid,  wholly  failed  and  refused 
to  keep  their  said  agreement  or  to  pay  to  this  plaintiff  the  balance  of  his  said 
claim  or  any  part  thereof. 

"  Wherefore  the  plaintiff  says  that  by  reason  of  the  facts  aforesaid  the  defend- 
ants have  become  liable  to  him  for  the  sum  of  ninety-six  dollars  and  sixty  cents. 
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with  interest  thereon  from  the  said  17th  day  of  August,  1894,  for  which,  with 
costs,  the  plaintiff  asks  judgment." 

Defendants  demurred  to  the  petition  upon  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and  plaintiff  declining  to  plead  farther,  judgment  was  ren- 
dered in  favor  of  the  defendants. 

Defendants  take  the  position  that  the  plaintijQf  is  not  entitled  to 
recover  on  the  bond  sued  on,  nor  on  the  contract' referred  to  in  the 
petition,  because  not  privy  to  that  contract,  and  for  the  further  reason 
that  the  city  of  Bethany  has  no  authority  under  its  charter  to  make  con- 
tracts for  the  benefit  of  strangers  or  third  parties. 

There  are  authorities  which  sustain  defendants'  position,  but  the  more 
recent  decisions  of  this  court  are  the  other  way,  and  to  the  effect  that  a 
contract  between  the  parties,  made  upon  a  valid  consideration,  may  be 
enforced  by  a  third  person,  though  not  named  in  the  contract,  where  the 
obligee  owes  to  him  some  duty  legal  or  equitable  which  would  give  him 
a  just  claim.  In  St.  Louis  to  use  v.  Von  Phul,  133  Mo.  565,  the  court 
said :  *  *  That  a  contract  between  two  parties  upon  a  valid  consideration 
may  be  enforced  by  a  third  party,  when  entered  into  for  his  benefit,  is 
well  settled  in  this  state.  This  is  so  though  such  third  party  be  not 
named  in  the  contract  and  though  he  was  not  privy  to  the  consideration. 
Rogers  V,  Gosnell,  58  Mo.  590;  State  ex  rel.  v.  Gaslight  Co.,  102  Mo. 
482  ;  Ellis  V,  Harrison,  104  Mo.  276,  and  cases  cited.  It  is  sufficient 
in  order  to  create  the  necessary  privity  that  the  promisee  owe  to  the 
party  to  be  benefited  some  obligation  or  duty,  legal  or  equitable,  which 
would  give  him  a  just  claim. '  * 

In  that  case,  the  case  oi  Kansas  City,  Etc,  Co,  v.  Thompson,  120  Mo. 
221,  relied  upon  by  defendants  as  announcing  a  reverse  doctrine,  was 
expressly  overruled,  and  the  case  of  Howsman  v.  Trenton  Water  Co, , 
119  Mo.  304,  and  cases  cited,  also  relied  upon  by  defendants,  distin- 
guished from  the  Von  Phul  case  and  cases  of  like  character,  upon  the 
ground  that  cities  are  under  no  legal  or  moral  obligation  to  their  citizens 
to  extinguish  fires,  and  for  that  reason  there  is  no  such  privity  between 
them  as  promisees  and  citizens  as  would  give  the  citizen  a  right  of 
action  on  the  contract. 

Kansas  City  ex  rel.  v,  O^Connell,  99  Mo.  357,  is  not  an  authority  in 
supportof  defendant's  position.  That  was  an  action  for  damages  for 
personal  injuries  in  the  name  of  the  city  against  O'Connell  on  his  bond 
to  the  city  in  the  nature  of  a  contract  containing  among  other  things 
the  following  stipulations : 

"It  is  further  distinctly  agreed  that  the  said  party  of  the  first  part  shall  be 
responsible  for  all  unlawful  damages  to  persons  or  prop)erty  from  negligence  or 
carelessness,  in  doing  said  work,  or  in  not  using  proper  precaution,  between 
commencing  and  completing  the  job,  by  barricades,  signals,  lights,  or  otherwise, 
to  prevent  injury  to  persons  or  property  from  said  work,  and  the  approaches 
thereto,  and  shall  indemnify  the  city  of  Kansas  against  all  losses  or  claim  for 
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damages,  on  account  of  such  neglect,  or  carelessness  ;  and  the  said  party  of  the 
first  part  covenants  with  said  city  of  Kansas  to  pay  all  laborers  employed  on 
said  work.  .  , Said  parties  of  the  second  part  hereby  guaran- 
tee that  said  party  of  the  first  part  will  well  and  truly  perform  the  covenants 
hereinbefore  contained,  to  pay  all  laborers  employed  on  said  work,  but  they 
shall  not  be  liable,  on  this  guarantee,  beyond  two  thousand  dollars,  the  esti- 
mated cost  of  the  labor  on  said  job  ;  and  said  parties  of  the  second  part  hereby 
agree  with  said  city  of  Kansas  that  said  party  of  the  first  part  will  well  and 
faithfully  perform  each  and  all  of  the  terms  and  stipulations  in  the  foregoing 
contract  to  be  done,  kept  and  performed  on  the  part  of  said  party,  and  said 
parties  of  the  second  part  shall  not  be  liable  hereon  beyond  the  sum  of  eight 
thousand  dollars." 

It  was  held  that  the  provisions  of  the  bond  were  those  of  indemnity 
in  favor  of  the  city,  and  created  no  liability  in  favor  of  third  persons. 
The  court  expressly  declined  to  express  an  opinion  with  respect  to  the 
power  of  the  city  to  enter  into  a  contract  for  the  benefit  of  third  parties. 
It  observed :  **  Whether  the  city  would  require  the  contractor  to  give 
a  bond,  which  would  be  available  to  third  persons  in  case  of  injuries 
received  by  them,  on  account  of  the  negligence  of  the  contractor,  is  a 
question  which  need  not  be  considered.** 

The  petition  in  this  case  alleges  in  ejQfect  that  plaintiff,  after  the  exe- 
cution of  the  contract  between  Howard  and  the  city  of  Bethany  for  dig- 
ging said  well,  knowing  that  Howard  was  insolvent  and  relying  solely 
upon  the  terms  and  conditions  of  said  bond,  did  during  the  construc- 
tion of  said  well,  furnish  to  said  Howard  the  material  described  in  the 
petition,  which  was  used  in  the  construction  of  said  well,  and  for 
which  he  has  not  been  paid ;  and  by  these  affirmative  allegations  he 
shows  a  breach  of  that  condition  of  said  bond  by  which  it  is  provided 
that  the  said  L.  W.  Howard  *  *  is  to  pay  for  all  material  used  or  fur- 
nished *'  for  said  well. 

In  the  case  of  City  of  St,  Louis  to  use  v.  Von  Phul,  supra,  it  is  fur- 
ther observed  :  *  *  The  following  cases  uphold  the  right  of  third  persons, 
such  as  subcontractors,  laborers,  and  material  men  to  maintain  an  action 
on  a  bond,  given  by  a  contractor  to  a  state,  county,  city,  or  school  dis- 
trict, conditioned  for  the  faithful  performance  of  a  contract  for  a  public 
improvement,  and  for  the  payment  of  all  claims  of  such  third  persons, 
though  no  express  power  was  given  to  the  obligee  to  require  such  con- 
ditions.** Baker  ^.  Bryan,  64  Iowa,  562  ;  Lyman  v.  City  of  Lincoln,  38 
Neb.  800;  Sample  v.  Hale,  34  Neb.  221;  Korsmeyer,  Etc.,  Co,  v, 
McCay,  43  Neb.  649  ;  Kauffmann  v.  Cooper,  65  N.  W.  Rep.  796.  The 
same  rule  is  announced  in  The  Board  of  President  and  Directors  of  the 
St.  Louis  Public  Schools  v.  Woods,  77  Mo.  197. 

The  city  of  Bethany  is  a  city  of  the  fourth  class,  and  under  its  char- 
ter has  the  power  to  provide  water  for  the  use  of  its  citizens  .and  in  let- 
ting the  contract  to  Howard  for  that  purpose  it  had  the  right  under 
the  authorities  cited  to  require  of  him  a  bond  as  in  this  case,  condi- 
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tioned  for  the  payment  of  laborers,  and  material  men,  upon  which  they 
might  sue  upon  breach  of  these  conditions. 

Our  conclusion  is  that  the  petition  states  a  cause  of  action  and  that 
the  demurrer  thereto  should  have  been  overruled. 

For  these  considerations  we  reverse  the  judgment  of  the  Court  of 
Appeals  and  remand  the  cause  to  that  court,  with  directions  to  reverse 
the  judgment  of  the  Circuit  Court  and  remand  the  cause  to  be  tried 
in  accordance  with  this  opinion.     Gantt,  P.  J.,  and  Sherwood,  J., 
concur.* 

1  In  City  of  St.  Louis  to  use,  etc,  v.  Von  Phul  (1896),  133  Mo.  561,  cited  in  the  text,  the  facto 
as  stated  by  the  court  were  as  follows :  The  defendanto  Von  Phul  and  Joseph  Grimm  secured 
a  contract  from  the  city  of  St.  I«ouis  to  repair  the  sidewalks  in  a  certain  district.  The  con- 
tract provided  in  detail  for  the  work,  the  materials  to  be  used,  and  for  the  payment  therefor 
by  special  tax  bills  to  be  charged  i^ainst  adjacent  property.  At  the  end  of,  and  as  a  part  of, 
the  contract  was  this  obligation,  signed  by  the  contractors  and  the  Municipal  Trust  Com- 
pany and  Edward  Butler  as  securities : 

'*  The  said  St.  I«ouis  Sidewalk  Company,  Stephen  Von  Phul  and  Joseph  V.  Grimm,  pro- 
prietors, as  principal,  and  Municipal  Trust  Company  and  Ed.  Butler  as  sureties,  hereby 
bind  themselves  and  their  respective  heirs,  executors,  and  administrators,  unto  the  said  city 
of  St.  I«ouis  in  the  penal  sum  of  ten  thousand  dollars,  lawful  money  of  the  United  States, 
conditioned  that  in  the  event  the  said  St.  I/mis  Sidewalk  Company  shall  faithfully  and 
properly  perform  the  foregoing  contract  according  to  all  the  terms  thereof,  and  shall,  as 
soon  as  the  work  contemplated  by  said  contract  is  completed  pay  to  the  proper  parties  all 
amounto  due  for  material  and  labor  used  and  employed  in  the  performance  thereof,  then 
this  obligation  to  be  void,  otherwise  of  full  force  and  effect,  and  the  same  may  be  sued  on  at 
the  instance  of  any  material  man,  laboring  man,  or  mechanic,  in  the  name  of  the  city  of  St. 
I^ouis,  to  the  use  of  such  material  man,  laboring  man,  or  mechanic,  for  any  breach  of  the 
condition  hereof ;  provided  that  no  such  suit  shall  be  instituted  after  the  expiration  of  ninety 
days  from  the  completion  of  the  above  contract.** 

The  Glencoe  I«lme  and  Cement  Company  furnished  the  contractors  with  materials  for  use 
in  performing  their  contract.  The  suit  was  upon  the  contract,  wherein  plaintiff  claimed  a 
balance  due  on  account  of  materials  fum  shed  amounting  to  $9,153.30.  The  action  was 
brought  under  the  title  of  "The  City  of  St.  I«ouis  to  use  of  Glencoe  I«ime  and  Cement  Com- 
pany."   It  was  held  that  the  action  could  be  maintained,  tor  the  reasons  given  in  the  text 

In  the  later  case  of  the  City  0/ Bethany  v.  Howard  ( 1899),  '49  ^o.  504,  a  municipal  corpor- 
ation, the  City  of  Bethany,  sued  in  ito  own  name  upton  the  bond  considered  in  Devers  v.  How- 
ard, 144  Mo.  671,  alleging  that  Howard  had  failed  to  pay  for  labor  performed  and  materials 
furnished,  in  digging  the  well,  by  Miner  &  Frees,  Cadle  I^umber  Co.,  W.  I«.  Devers  and  R. 
T.  Bedell. 

There  was  a  demurrer.  Said  the  Court  (per  Gantt,  P.  J.):  "Conceding  that  the  four 
firms  each  had  its  several  righto  of  action  upon  said  bond  for  the  amount  due  it,  the  ques- 
tion still  remains  as  to  the  right  of  said  city  of  Bethany  to  bring  this  action,  under  the 
circumstances  detailed  in  the  petition. 

"It  may  be  remarked  in  passing  that  it  appears  from  the  face  of  the  petition  that  this 
is  the  same  account  upon  which  the  case  of  Devers  v.  Howard  was  prosecuted,  so  far  as 
Devers  is  concerned. 

"  A  marked  characteristic  of  this  petition  is  that  while  it  avers  the  bond  sued  on  is  avail- 
able to  the  material  men  mentioned,  this  action  is  not  brought  by  the  city  to  their  use  as 
relators,  but  is  an  independent  proceeding  by  the  city  as  the  trustee  of  an  express  trust. 

"  While  it  is  settled  law  in  Missouri  that  the  trustee  of  an  express  trust  may  sue  in  his 
own  name,  inasmuch  as  this  trustee  bore  a  dual  relation  to  this  bond,  the  circumstances  of 
this  case  justified  the  circuit  court  in  sustoining  the  demurrer.  The  right  of  the  material 
men  under  the  contract  and  bond  is  independent  of  the  city  and  they  are  not  bound  by  the 
settlement  with  the  city.  For  this  reason,  as  the  city  has  settled  its  claim  vrith  the  con- 
tractor and  paid  over  the  balance  due  from  it  on  the  contract,  it  ought  not  to  be  permitted 
again  to  sue  without  disclosing  ito  trust  character,  otherwise  it  may  turn  out  that  it  might 
recover  the  amount  due  the  material  men,  and  the  defendanto  still  be  liable  to  suit  at  the 
instance  or  in  the  names  of  the  several  material  men.  So  far  as  the  city  is  concerned,  of 
course  it  has  no  right  to  bring  the  suit  in  its  own  right  after  the  settlement  it  pleads. 
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Court  of  Appeals  of  New  York,  February,  1884. 

[95  J\r.   y,  181.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  which 
reversed  a  judgment  in  favor  of  defendants,  entered  upon  the  report  or 
a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated  in  the 
opinion. 

Robert  S.  GreetL,  for  appellants. 

Wm,  H.  Amaux,  for  respondent.^ 

Danforth,  J. — ^The  complaint  is  two-fold:  First:  That  the  defendant's- 
testator,  the  father  of  the  plaintijQf,  although  not  the  husband  of  her 
mother,  being  applied  to  by  Margaret  Voris,  Francis  A.  Knapp,  Hester 
A.  Knapp,  and  Louise  A.  Story  to  provide  for  the  plaintiff,  promised 
them  that  he  would  pay  for  her  maintenance,  support,  and  education, 
by  making  due  and  sufficient  provision  for  her  by  his  last  will,  in  con- 
sideration that  they  would  support  her  during  the  term  of  his  natural 
life  ;  avers  that  these  persons  were  relatives  of  the  plaintifiPs  mother, 
and  that  upon  this  promise  they  maintained,  cared  for,  educated,  and 
supported  the  plaintiff,  up  to  June  25,  1879,  when  the  testator  died. 

Second :  A  promise  by  the  testator  to  the  plaintiff,  and  other  persons- 
acting  in  her  behalf,  that  he  would  support  and  maintain  her  so  long 
as  she  should  live. 

The  testator  made  no  provision  for  the  plaintijQf  by  will  or  otherwise. 

These  promises  were  denied  by  the  defendants,  and  the  referee,  to 
whom  the  issues  were  referred,  found  against  the  plaintijQf,  because  in 
his  opinion  no  legal  claim  had  been  established,  lamenting  at  the  same 
time  *'that  the  simplicity  and  ingenuousness  of  the  plaintiff  and  her 
witnesses'* — ^the  persons  above  referred  to — *'had  been  practiced 
upon."  On  appeal  to  the  General  Term  that  court  held  that  the 
plaintiff  might  recover  upon  the  first  cause  of  action,  but  as  to  the 
second  that  no  case  was  made  out ;  reversed  the  judgment  which  had 
followed  the  report  of  the  referee  and  ordered  a  new  trial.  From  that 
order  the  defendants  appealed  to  this  court,  assenting  that  if  the  order 
should  be  affirmed,  judgment  absolute  should  be  rendered  against 
them.     (Code,  §  191.) 

"Ab  held  in  Devers  v.  Howard^  el  al^  supra^  these  material  men  can  sue  in  the  name  of  the 
city  to  their  uae,  and  control  said  actions,  or  in  their  own  names,  but  the  city  upon  its  own 
showing  is  estopped  from  suing  under  the  dtrcumstances  of  this  case  without  averring  that 
the  action  is  brought  to  the  use  of  the  material  men.  The  demurrer  was  properly  sustained 
and  the  judgment  will  be  affirmed  without  prejudice  to  the  right  of  the  several  material  men- 
to  proceed  in  their  own  name  or  in  the  name  of  the  city  to  their  respective  uses  aa  lelators, 
in  which  they  will  control  their  own  suits  and  the  judgment  on  demurrer  in  th*  case  wilk 
oonstitnte  no  b«r.** 

1  The  arguments  are  omitted. 
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We  think  the  referee  and  the  General  Tenn  came  to  a  correct  con- 
clusion in  regard  to  the  plaintiffs  right  under  the  second  division  of 
her  complaint,  and  shall  confine  our  discussion  to  the  case  made  under 
its  first  branch. 

The  plaintiiOf  was  bom  June  27,  1852,  her  mother  having  been 
seduced  by  the  testator  under  promise  of  marriage.  The  mother  was 
hardly  more  than  a  child  herself,  and  had  no  means  of  her  own.  She 
was  living  with,  and  wholly  dependent  upon,  her  own  mother,  who 
was  then  a  widow.  At  its  birth,  the  testator  received  the  child  into 
his  arms,and  in  the  presence  of  witnesses  acknowledged  his  paternity. 
She  remained  at  her  grandmother's  nine  or  ten  years,  and  during  that 
period  was  visited  often  by  the  testator,  who  at  all  times  manifested 
great  affection  for  her,  and  frequently  told  both  the  mother  and  grand- 
mother **that  he  wished  **  them  "to  take  good  care  of  the  child  and 
bring  her  up  right,  and  he  would  see  that  it  was  all  right.*'  As  these 
assurances  were  given  after  as  well  as  before  he  had  married  another 
woman,  it  is  difficult  to  believe  that  they  related  to  any  other  than 
pecuniary  satisfaction  for  the  services  he  invoked.  The  grandmother 
at  all  events  provided  the  child  with  board,  care,  and  clothing,  paid 
all  necessary  expenses  and  sent  her  to  school,  paying  the  bills. 

In  1 863  or  1 864,  when  asked  by  the  plaintiff's  mother,  ' '  Do  you  remem- 
ber about  your  promise  to  do  for  this  child?"  he  said,  "Yes,  and  I 
will  do  well  by  her  ;  if  she  outlives  me  I  will  remember  her  in  my  will.  ** 
Again  in  1870  he  inquired  of  her  mother  how  she  (his  daughter)  was ; 
how  she  was  getting  along  with  her  music ;  if  she  was  going  to  school ; 
what  music  teacher  she  had.  Being  informed,  he  told  her  mother  "  to 
give  her  all  the  lessons  she  would  take  ";  the  mother  replied,  "that 
would  cost  something  ";  and  he  said,  "You  go  on  and  have  her  take 
them  ;  never  mind  about  that,  I  will  see  that  you  are  well  paid.  *  *  In 
1876  his  attention  was  again  called  to  his  promise  to  provide  for  the 
plaintiff,  and  he  was  asked,  "  if  he  had  forgotten  it,"  he  said,  "  I  have 
not,  I  shall  remember  her  in  my  will  if  she  outlives  me."  . .     .     .^ 

1  Reviewing  the  evidence,  the  ^*ourt  (per  Danpo&th,  J.)  continued  from  this  point  as 
follows:  "  She  [the  plaintiff]  lived  about  two  years,  just  after  1870,  with  her  mother,  and 
then  with  Mrs.  Story  and  other  relatives  until  1879.  During  this  time  Mrs.  Story  boarded 
her  and  paid  for  her  music  lessons,  and  clothes,  and  other  expenses.  To  Mrs.  Knapp,  her 
aunt,  who  during  a  long  period  cared  for  the  plaintiff,  testator  said  in  substance,  as  he  had 
before  said  to  her  mother  and  her  grrandmother,  among  other  things,  *  I  want  you  to  g  ve 
her  a  good  musical  education  ';  and  she  speaking  of  the  cost,  he  said,  *  Don't  worry  about 
that,  you  will  get  it  all  back.*  Being  asked  in  what  way,  he  said,  *  I  intend  to  do  well  by 
her  in  my  will,  them  that  do  well  by  her  will  be  well  paid.*  He  wanted  to  know  who  was 
taking  care  of  her,  and  Mrs.  Knapp  replied,  *  We  are  all  doing  for  her.*  This  occurred  in 
i860.  Afterwards,  in  1875  or  1876,  manifesting  the  same  interest  in  his  child  and  the  same 
intentions  in  regard  to  her,  he  inquired  of  Mrs.  Knapp,  in  the  presence  of  Mrs.  Story,  con- 
cerning her  and  her  progress  in  music,  expressed  satisfaction  at  her  success,  and  his  wish 
that  she  should  receive  a  good  education  in  that  science.  As  to  the  expense  he  repeated, 
*You  will  get  that  all  back.  I  have  enough  of  this  world's  goods.  I  am  only  living  for  a 
name.'  When  they  asked  '  if  he  could  not  do  something  for  her  now,'  he  said,  '  Not  now,  but 
as  I  said  before,  I  will  do  well  by  her;  I  will  remember  her  in  my  will,'  and  with  other  con- 
Tersation  added  in  conclusion,  'Well,  take  good  care  of  her,  .  .  .  you  will  aU  be  well  paid.*  **- 
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The  plaintiff  was  informed  by  her  relatives  of  these  promises  of  the 
testator,  and  with  that  knowledge,  and  in  reliance  upon  them,  assured 
the  different  persons  who  were  taking  care  of  and  providing  for  her, 
(and,  among  other  times,  after  she  was  twenty -one  years  of  age),  that 
whatever  they  did  for  her  she  would  when  able  repay. 

It  is  needless  to  recall  more  of  the  testimony.  It  is  in  no  respect  con- 
tradicted, and  has  been  accepted  as  credible  by  the  learned  referee  and 
the  General  Term.  The  plaintiff  from  her  birth  to  the  commencement 
of  this  action  has  been  cared  for,  maintained,  and  educated  by  those 
relatives,  each  at  different  periods  and  at  large  expense.  Its  amount 
has  been  found  and  stated  by  the  learned  referee.  He  says :  **  Prom 
the  time  of  the  birth  of  the  plaintiff  to  the  time  she  went  to  live  with 
her  cousin  (Mrs.  Story),  the  plaintifi^s  grandmother  and  aunt  have  paid, 
laid  out,  and  expended  for  her  in  various  necessary  ways,  and  for  her 
education  and  maintenance,  services  and  moneys,  amounting  in  all  to 
$17,069.43,  and  the  plaintiff^s  cousin,  with  whom  she  has  lived  from 
1874  to  the  commencement  of  the  suit,  has  also  paid  out  considerable 
sums  of  money  for  her  support  and  maintenance,  amounting  in  all  to 

13.799- " 

Notwithstanding  all  this,  the  learned  referee  felt  constrained  to  dis- 
miss the  complaint.  He  thought  the  testator  had  practiced  dissimula- 
tion, but  so  successfully  that  he  was  bound  only  by  his  own  conscience, 
and  that  no  action  lay  against  him  though  he  did  not  perform  his 
promises.  We  can  not  ag^ee  to  this.  In  our  opinion  there  is  in  the 
record,  as  above  quoted,  evidence  of  an  agreement  made  upon  valuable 
consideration,  and,  therefore,  also  bindijig  in  law  upon  him  and  conse- 
quently upon  his  estate.      .     .     .* 

iQn  this  question  of  substantive  law,  the  court  (per  Danfo&th,  j.)  continued  from  this 
point  as  follows:  *'  It  is  true  that  by  the  common  law  the  child  that  is  bom  before  marriage 
is  so  far  nullius  filius  that  he  can  not  inherit;  bu .  he  may  acquire  rights.  Nor  is  his  puta- 
tive father  under  any  legal  liability  at  common  law  to  support  him,  Moncrief  v.  Ely^  19 
Wend.  405.  Yet  it  is  said  he  may  take  him  out  of  the  parish,  Sherman^s  Case,  i  Ventris,  310, 
and  maintain  him,  or  by  will  '.eave  any  of  his  property  to  him,  or  in  his  lifetime  make  other 
provision  for  his  support.  So  if  he  acknowledges  or  adopts  the  child  as  his  own,  and  at  his 
request  it  is  cared  for  by  others,  he  becomes  liable  in  favor  of  the  party  providing  for  it, 
Moncr^f  v.  Ely^  supra;  Birdsall  v.  Edgerton,  25  Wend.  619,  and  remains  so  until  he  re- 
nounces the  child  or  otherwise  notifies  the  persons  who  have  it,  that  he  will  no  longer  be 
bound  to  them.  Prom  these  or  like  circumstances  a  promise  to  make  compensation  may  be 
implied,  and  of  course  such  a  promise  may  also  be  expressed  by  him.  In  either  case  the 
natural  obligation  arising  out  of  the  relation  of  the  putative  father  to  his  child  will  uphold 
a  contract  upon  which  an  action  may  be  sustained.  Hesketh  v.  Gowing,  5  Bsp.  131;  Nicholt 
V.  Allen^  3  C.  &  P.  36;  In  re,  Plaskeit^s  Estate,  30  1,.  J.  Bq.  606;  Moncrief  v.  Ely,  supra;  Bifd- 
sail  V.  Edgerton,  supra;  Hook  v,  Pratt,  78  N.  Y.  371 ;  34  Am.  Rep.  539. 

'*  Duncan  v.  Pope,  47  Ga.  445,  cited  by  the  appellant,  goes  no  further  than  to  hold  that  in 
the  absence  of  a  contract  for  his  support  a  bastard  can  not  maintain  an  action  against  his 
putative  father,  or  his  estate.  On  the  other  hand  it  holds  that  if  he  voluntarily  makes  an 
agreement  for  it,  not  only  may  the  father  be  bound  but  his  representatives,  while  Nine  v 
Starr,  8  Greg.  49,  alsocitei  by  him,  deci  es  only  that  when  the  mother  alone  is  bound  to 
maintain  the  child  she  can  not  maintain  an  action  upon  the  father's  agreement  to  pay  her 
for  doing  so.  But  even  in  such  a  case,  if  any  provision  for  the  child  beyond  such  legal  main- 
tenance be  included  in  the  consideration,  it  is  sufficient,  and  the  promise  valid.  Smith  v. 
Roche,  6  C.  B.  (N.  8.)  233;  Follit  v.  Koetxow,  a  B.  &  E.  730. 
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If  I  am  right  in  these  conclusions  there  is  before  us  a  valid  contract 
made  between  the  testator  and  the  several  persons  named,  for  the  bene- 
fit of  the  plaintiff. 

The  only  remaining  question  is  one  of  the  parties — ^who  should  bring 
the  action  for  its  enforcement.  As  she  had  the  sole  beneficial  interest 
in  the  contract,  it  was,  we  think,  properly  brought  in  her  name.  This 
would  seem  plain  enough  upon  principle,  but  it  is  also  well  established 
by  authority.  In  Dutton  and  Wife  v,  Pdole,  2  Levinz,  210,  decided  in 
the  time  of  Charles  II.  [1677],  a  son  promised  his  father,  upon  a  con- 
sideration moving  from  him,  to  pay  his  daughter  ;£i,ooo.  Upon 
default  the  daughter  sued.  After  verdict  for  the  plaintijQf,  it  was  argued 
in  arrest  of  judgment  that  the  action  should  have  been  by  the  father, 
not  the  daughter,  for  the  promise,  it  was  said,  was  made  to  the  father, 
and  the  daughter  was  neither  privy  nor  interested  in  the  consideration, 
nothing  being  due  to  her.  The  court  seemed  to  hesitate,  but  after 
more  than  one  hearing  and  citation  by  counsel  of  cases  pro  and  con,  it 
was  held  in  favor  of  the  plaintiff,  the  chief  justice  saying  that  there 

"  In  Moncrief  v.  Ely,  supra^  it  ifl  held  that  at  common  law  an  action  will  lie  against  him  for 
the  support  of  his  child  upon  an  express  promise,  or  if  he  had  adopted  the  child  as  his  own, 
upon  an  implied  promise  in  favor  of  the  party  maintaining  it;  but  the  plaintiff  in  that  case 
failed  to  recover,  because  there  was  no  evidence  of  a  promise  <  xpress  or  implied.  This  case 
was  followed  in  Birdsall  v.  Edgerton^  supra.  Indeed  it  has  never  yet  been  held  that  there 
was  any  thing  illegal  in  an  undertaking  by  a  putative  father  to  support  his  bastardy  or  to 
pay  a  sum  of  money  in  consideration  of  such  support  being  furnished  by  another,  though 
that  other  person  was  the  mother  of  the  child.  Upon  principle  and  authority  such  a  promise 
must  be  regarded  as  valid. 

"  But  notwithstanding  this,  the  learned  counsel  for  the  appellant  argues  that  the  promises 
made  by  the  testator  to  Mrs.  Voris,  Mrs.  Knapp,  and  Mrs.  Story  were  without  consideration 
— mere  naked  promises,  and  not  enforceable.  The  learned  referee  finds  that  the  testator 
did  not  expressly  promise  to  pay  the  plaintiff's  relatives,  nor  any  one  else,  for  the  expenses 
incident  *to  her  maintenance  and  support,  and  whatever  was  said  by  him  was  contingent 
on  the  plaintiff's  outliving  him,  and  was  limited  to  such  provision  as  he  might  make  for  her  by 
his  will.'  And  before  us  the  appellant,  while  contending  that  the  testator  made  no  express 
promise  to  pay  them,  adopts  the  language  of  the  referee  and  declares  that  *  his  promise  was 
contingent  on  plaintiff's  outliving  him,'  adding,  '  his  words  may  have  held  out  a  hope  of  re- 
payment, but  there  wa<t  no  promise.*  If  it  rested  there  it  would  be  difficult  for  a  court  to 
hesitate  in  pronouncing  against  such  designed  evasion  of  obligation.  There  was  in  any 
aspect  a  precise  representation  of  an  intention  on  the  part  of  the  testator  at  a  future  time, 
and  in  a  specified  manner,  to  assume  the  burden  of  expense  for  those  things  he  solicited  his 
child's  relatives  to  perform.  By  that  avowed  intention  they  were  induced  to  act.  It  is  im- 
material that  no  promise  in  response  thereto  was  made  by  them.  Their  conduct  was  a  suffi- 
cient acceptance  of  his  proposition  and  furnished  the  consideration  for  his  undertaking.  It 
was  indeed  contingent.  It  consisted  in  the  doing  of  acts  by  the  promisees,  which,  it  i.s  true, 
they  need  not  have  done  unless  they  chose,  but  being  done  at  the  instigation  of  the  testator, 
completed  the  contract  and  made  the  promise  binding.  Coles  v.  Pilkington,  X,.  R.,  19  Bq.  Cas. 
178;  Booth  V.  C.  /dolling  Mill  Co.,  74  N.  Y.  15.  In  a  book  of  considerable  antiquity,  but  still 
of  authority  (Doctor  and  Student,  dialogue  2,  chap.  34),  after  speaking  of  naked  promises 
upon  which  no  action  would  lie,  the  learned  author  says:  '  If  he  to  whom  the  promise  is 
made,  have  a  charge  by  reason  of  the  promise,  which  he  hath  also  performed,  then  in  that, 
case  he  shall  have  an  action  for  that  thing  that  was  promised,  though  he  thai  made  the 
promise  have  no  worldly  profit  by  it.'  And  among  other  illustrations  it  is  said,  '  If  a  man 
say  unto  another,  marry  my  daughter  and  I  will  give  thee  twenty  pounds;  upon  this  prom, 
ise  an  action  lieth  if  he  marry  his  daughter.'  And  in  this  case  the  author  says,  *He  can 
not  discharge  the  promise,  though  he  thought  not  to  be  bound  thereby;  for  it  is  a  goo  icon- 
tract,  and  he  may  have  quid  pro  quo,  that  is  to  say,  the  preferment  of  his  daughter  for  his 
money.*    And  so  here  the  testator  is  bound,  although  he  intended  only  to  prevaricate. 
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was  such  apparent  consideration  of  affection  from  the  father  to  his 
children,  for  whom  nature  obliges  him  to  provide,  that  the  considera- 
tion and  promise  to  the  father  may  well  extend  to  the  children,  and  the 
judgment  then  given  was,  on  error  brought,  affirmed  in  the  Exchequer 
Chamber. 

A  century  later  Lord  Mansfield,  in  Martin  v.  HiTid,  Cowper,  437-443, 
referring  to  Dutton  v,  Poole ^  supra,  said,  '*  It  was  a  matter  of  surprise 
how  a  doubt  could  have  arisen  in  that  case. " 

A  few  years  after,  in  1806,  a  similar  question  came  before  the  Supreme 
Court  of  this  State,  in  Schemerhom  v.  Vanderkeyden,  i  Johns.  139, 
where  the  facts  were  that  in  consideration  of  one  J.  C. ,  the  father  of 
the  plaintifiPs  wife,  assigning  to  the  defendant  certain  personal 
property,  the  latter  promised  to  purchase  for  the  daughter  a  cherry 
desk.  He  failed  to  do  so,  and  for  that  breach  the  action  was  brought 
by  the  husband  of  the  daughter,  he  suing  in  her  right.  It  was  ob- 
jected that  no  action  could  be  maintained  by  the  plaintiff  on  the 
promise  made  to  J.  C.  ;  but  the  court  held  otherwise,  saying,  **  where 
one  person  makes  a  promise  to  another  for  the  benefit  of  a  third  person, 
that  third  person  may  maintain  an  action  on  such  promise,''  citing 
Dutton  V,  Pooh,  supra ^  and  saying  the  same  principle  has  since  that 
time  been  repeatedly  sanctioned  by  the  decisions  of  the  English  courts. 

A  different  rule  is  said  to  prevail  in  those  tribunals  at  the  present 
time,  per  Wightman,    J.,  in   Tweddle  v.  Atkinson,  i  Best   &  Smith, 
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'  The  books  are  full  of  cases  where  such  contracts  are  supported.  Among  modem  ones 
are  VAmoreux  v.  Gould,  7  N.  Y.  349,  and  Marie  v.  Garrison^  83  id.  14.  In  the  first  it  was 
held  that  where  in  consideration  that  A.  would  pay  certain  notes  upon  which  he  was  an  in- 
dorser,  but  not  then  chained  as  such,  or  under  any  obligation  to  pay  the  same,  B.  agrees  to 
pay  him  a  certain  sum  of  money;  if  A.  does  pay  the  notes  he  furnishes  a  consideration  for 
the  agreement,  and  may  enforce  it  against  B.  It  is  obvious  that  at  the  time  the  agreement 
was  entered  into  there  was  no  mutuality  in  the  contract,  because  A.  came  under  no  obliga- 
tion to  pay;  but  when  he  did  pay,  the  consideration  was  supplied  and  the  promise  attached. 
So  in  a  case  where  an  order  for  goods  is  given,  it  is  said  to  be  in  effect  an  offer  to  purchase 
and  the  sale  to  be  complete  when  they  are  furnished,  and  when  one  offers  t  •  supply  goods 
to  another  at  a  certain  price,  he  is  bound  by  an  order  given  in  accordance  with  the  tender. 
Upon  the  same  principle  a  reward  may  be  legally  claimed  by  one  complying  with  the  con- 
ditions on  which  it  is  offered  although  the  promisor  could  sue  no  one  for  not  doing  i  he 
thing  called  for.  Jones  v.  Phoenix  Bank,  8  N.  Y,  228;  Pier  son  v.  Morch,  8a  id.  503.  And  it 
makes  no  difference  that  the  promise  is  to  make  compensation  by  will. 

*'At  the  death  of  the  testator  the  consideration  had  been  fully  performed,  and  the  promise 
attached.  Its  enforcement  therefore  may  stand  uxx>n  the  principle  that  w'.ere  one  person 
assumes  a  charge,  or  alters  his  position,  or  does  any  act  by  reason  of  a  promise  or  repr  sen- 
tation  made  by  another,  the  person  making  the  promise  or  representation  can  not  withdraw 
from  it,  but  is  bound  by  it,  although  he  did  not  intend  to  be.  Moreover  in  the  case  before 
us  the  testator  did  have  a  full  quid  pro  quo.  What  he  desired  was  that  his  daughter  should 
be  well  cared  for  and  educated.  He  wanted  also  that  this  should  be  done  by  his  daughter's 
relatives,  and  to  stimulate  them  to  do  that  which  they  were  in  no  sense  bound  to  do,  he 
represented  or  promised  that  provision  should  be  made  for  her  by  will.  It  was  as  if  he  had 
said,  *  Take  good  care  of  her,  clothe  and  feed  her  and  educate  her  during  my  lifetime,  and 
at  my  death  she  shall  have  from  my  estate  a  sum  at  least  equal  to  the  cost  of  all  you  do  and 
expend  for  her.'  He  had  his  wish.  They  performed  with  his  sanction  the  acts  which  he 
desired.  He  his  not  done  the  thing  he  promised  to  do  in  return,  and  as  his  death  limited 
the  time  for  his  performance,  his  omission  and  the  happening  of  that  event  constitute  a 
breach  and  complete  a  cause  of  action  which  the  law  will  enforce  against  his  estate.  Jacobs 
son  V.  Executors  of  Le  Grange^  3  Johns.  199;  Patterson  v.  Pitterson^  13  id.  379" 
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<i.  B.  393 ;  loi  Eng.  Com.  I^w  R.  393,  and  there  even  in  equity  the 
doctrine  of  the  earlier  cases  may  be  considered  as  unsettled.  (Pollock's 
Principles  of  Contract,  196.)  But  in  this  state  it  has,  I  believe,  been 
uniformly  adhered  to.  In  181 7  it  seems  to  have  been  approved  by 
<}hancellor  Kent,  Cumberland  v.  Codrington,  3  Johns.  Ch.  254.  The 
question  came  directly  before  him  in  1823,  and  it  was  answered  in  the 
same  way  upon  the  principle  asserted  in  Dutton  v.  Poole,  supra,  and 
the  learned  chancellor  held  that  where  a  father  conveyed  land  to  his 
«on  on  his  covenanting  to  pay  an  annuity  to  his  mother  during  her 
widowhood,  she  might  maintain  an  action  on  the  covenant  so  made  for 
her  benefit,  Shepard  v,  Shepard,  7  J.  Ch.  56 ;  and  in  1845  ^^^  successor 
•says  it  has  been  the  settled  law  from  the  time  of  the  decision  of  the 
case  of  Dutton  v.  Poole,  supra,  down  to  the  then  present  time,  that  a 
party  for  whose  benefit  a  promise  is  made  may  sue  in  assumpsit  upon 
^such  promise,  although  the  consideration  for  such  promise  was  a  con- 
sideration between  the  promisor  and  a  third  party. 

huch  also  was  the  conclusion  of  the  late  Supreme  Court  of  this  state, 
iifter  a  full  examination  of  the  authorities,  in  Barker  v,  Bucklin,  2 
Denio,  45.  Also  by  the  present  Supreme  Court  in  1859,  in  Judson  v. 
Gray,  affirmed  by  this  court,  17  How.  Pr.  289.  In  Burr  v.  Beers,  24 
'N.  Y.  178,  the  judgment  was  in  terms  supported  upon,  as  was  said, 
"  the  broad  principle  that  if  one  person  make  a  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain  an  action 
on  the  promise,"  and  Denio,  J.,  after  a  review  of  the  authorities,  said, 
"We  must  regard  the  point  as  definitely  settled  so  far  as  the  courts  of 
this  state  are  concerned. ' ' 

It  seems  unnecessary  to  follow  the  line  of  authorities  farther.  The 
plaintiff  is  within  the  rule.  The  contract  upon  which  she  sues  was 
made  for  her  benefit  as  its  object.  It  is  the  doctrine  of  the  first  and 
last  case  that  she  may  enforce  it.  This  conclusion  is  also  in  harmony 
with  the  general  current  of  authority.  In  the  Supreme  Court  of  the 
United  States,  Hendricks  v,  Lindsay,  93  U.  S.  Rep.  (3  Otto)  143,  it  is 
said,  *'The  right  of  a  party  to  maintain  assumpsit  on  a  promise  not 
under  seal,  made  to  another  for  his  benefit,  although  much  contro- 
verted, is  now  the  prevailing  rule  in  this  country."  This  conclusion 
makes  it  unnecessary  to  consider  the  ground  on  which  the  court  below 
held  that  a  partial  recovery  could  be  had  in  this  case. 

It  may  be  conceded  that  if  the  plaintififhad  not  outlived  the  testator, 
no  action  at  all  would  lie,  for  that  she  should,  of  the  two,  be  the  long- 
est liver  was  one  of  the  conditions  upon  which  his  promise  was  made. 
He  died  first.  The  condition  then  was  fulfilled.  The  plain tiiOf  is,  there- 
fore, entitled  to  recover  of  the  defendants  the  amount  found  by  the 
referee  to  have  been  paid,  laid  out  and  expended  for  her  by  her  rela- 
tives, as  above  stated,  together  with  interest  from  the  death  of  the  tes- 
tator. 
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The  order  of  the  General  Term  should,  therefore,  be  affirmed,  and 
judgment  absolute  ordered  for  the  plaintiiT,  with  costs. 
All  concur,  except  Andrews,  J.,  who  dissents. 

Order  affirmed  and  judgment  accordingly.^ 


BUCHANAN  v,  TILDEN. 
Court  of  Appeaw  op  New  York,  January  24,    1899. 

[158  iV.  Y.  109.] 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  June  2,  1896,  reversing  a  judg- 
ment in  favor  of  plaintiff  for  $54,421.18,  entered  upon  a  verdict  directed 
by  the  court,  and  ordering  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinions. 

Louis  S.  Phillips  and   William  B.  McNiece^  for  appellant. 

Delos  McCurdy,  for  respondent.* 

Barti^ETT,  J. — At  the  close  of  plaintiff's  case,  both  parties  moved 
for  a  directed  verdict,  and  neither  asked  to  go  to  the  jury  on  any  ques- 
tion. 

The  trial  judge  thereupon  directed  a  verdict  for  the  plaintiff.  The 
Appellate  Division,  with  a  divided  court,  reversed  the  judgment  in 
plaintiff's  favor  entered  upon  the  verdict  and  ordered  a  new  trial.  The 
plaintiff  has  appealed  from  that  order,  stipulating  for  judgment  abso- 
lute in  case  of  affirmance,  and  presents  for  our  determination  a  single 
question  of  law  arising  upon  undisputed  facts. 

Before  stating  that  question,  reference  will  be  made  to  the  material 
facts. 

The  plaintiff  is  the  adopted  daughter  of  Moses  Y.  Tilden,  a  brother 
of  the  late  Samuel  J.  Tilden.  The  defendant  is  an  heir  at  law  and  next 
of  kin  to  Samuel  J.  Tilden.  On  the  20th  day  of  October,  1886,  the 
defendant  began  an  action  against  the  executors  of  the  estate  of  Sam- 
uel J.  Tilden  and  others,  praying  judgment  that  the  thirty-fifth  article  of 

1  Compare  Sullivan  v.  Sullt7Jan  (1900),  161  N.  Y.  554,  557,  given  in  the   ext,  infra. 

Sec  also,  Little  v.  Banks  (1881),  85  N.  Y.  289.  [Action  to  recover  damages  sustained  by  the 
plaintiffs  as  law-book,  sellers  for  an  alleged  refusal  by  the  defendants  to  sell  and  d  liver  to 
them  certain  copies  of  the  New  York  reports,  published  by  the  defendants  under  a  contract 
\\  ith  the  state.  This  contract  provided  that  the  publishers  (the  defendants)  should  furnish 
any  volume  published  under  the  contract  ti  any  law-book  seller  in  New  York  City  or  Albanv 
who  applied  therefor  and  offered  the  contract  price,  and  that  on  failure  so  to  do  the  publishers 
should  *'  forfeit  and  pay  the  sum  of  |ioo,  hereby  fixed  and  agreed  upon,  not  as  a  penalty  but 
as  liquidated  damages  ...  to  be  sued  for  and  recovered  by  the  person  or  persons  so  ag- 
grieved." Plaintiff's  offer  was  within  the  terms  of  this  contract]  A  recovery  was  permit- 
ted upon  **the  broad  principle  of  public  policy  essential  to  the  public  welfare." — Ed. 

2  The  arguments  are  omitted. 
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Mr.  Tilden's  will  be  adjudged  void,  and  that  the  property  therein  men- 
tioned be  declared  undisposed  of  by  any  provision  thereof. 

The  defendant  being  without  means  to  prosecute  this  action,  applied 
to  Robert  D.  Buchanan,  the  husband  of  the  plaintiff,  for  assistance  in 
raising  the  funds  necessary  to  carry  on  the  litigation.  Buchanan 
expressed  his  willingness  to  aid  defendant  if  certain  arrangements  were 
made,  and  said  that  his  uncle,  Robert  G.  Dun,  might  be  willing  to 
advance  the  money  required. 

The  defendant  expressed  himself  as  willing  "to  do  anything  in  the 
world  to  raise  the  money — to  make  any  arrangement  that  was  reason- 
able,'' and  said  to  Buchanan  that  if  the  contest  was  successful,  Mrs. 
Buchanan  **  should  come  in  share  alike  with  the  rest  of  them. "  It  was 
evidently  within  the  contemplation  of  the  parties  that  if  this  action  of 
the  defendant  was  successful,  the  result  would  be  that,  as  to  a  very 
large  part  of  his  estate,  Mr.  Tilden  died  intestate,  and  that  while  the 
plaintiff,  as  an  adopted  child  of  Moses  Y.  Tilden,  and  not  of  Samuel  J. 
Tilden 's  blood,  might  take  no  part  thereof,  yet  there  were  the  strongest 
moral  and  family  reasons  why  she  should  be  regarded  as  an  heir  at  law 
and  next  of  kin. 

Buchanan  induced  Dun  to  make  certain  necessary  advances  to  the 
extent  of  five  thousand  dollars,  and  Dun  consented  to  do  so  solely  on 
the  ground  that  plaintifif  was  to  share  the  fruits  of  a  successful  contest, 
he  being  unacquainted  with  the  defendant. 

This  portion  of  the  money  was  advanced  by  Dun  about  the  time  the 
defendant  began  his  action,  and  he  was  then  presented  to  Dun  and 
repeated  to  him  the  promise  in  regard  to  plaintiff  sharing  alike  with 
the  rest  of  the  heirs  that  he  had  made  to  her  husband.  In  February, 
1887,  the  defendant  asked  Buchanan  if  he  could  raise  more  money. 

Buchanan  testified  that  in  response  to  this  application,  '  *  I  told  him  that 
I  thought  before  any  more  money  was  talked  about  that  the  arrangement 
that  had  been  talked  about  had  better  be  whipped  into  line  .  .  .  and 
he  said  they  were  all  perfectly  willing  to  share  and  share  alike  in  that 
matter.  I  said  that  does  not  satisfy  me ;  that  is  not  what  I  want ;  I 
want  some  positive  agreement.  After  considerable  further  talk,  he  said 
that  his  brothers  and  sisters  were  scattered  ;  that  he  could  not  get  it 
into  shape  just  then,  but  that  he  had  to  have  some  more  money  and  had 
to  have  it  right  away,  and  in  order  to  get  the  money  and  have  it  right 
away,  he,  on  his  own  personal  behalf,  having  nothing  to  do  with  his 
brothers  or  sisters  in  any  sense,  would  obligate  himself  to  pay  per- 
sonally fifty  thousand  dollars.''  Thereupon  defendant  and  Buchanan 
went  to  the  office  of  counsel  where  the  following  letter  was  drawn  up, 
signed  by  defendant,  and  delivered  by  Buchanan  to  Dun  : 

New  York,  February  19th,  1887. 
••  RoBBRT  G.  Dun,  Esq.,  No.  314  B'way.,  N.  Y.  City, 

* '  My  Dear  Sir  :    It  is  understood  between  Mr.  R.  D.  Buchanan  and  myself  that 
in  the  event  of  the  success  of  the  proceedings  now  pending,  or  any  which  may  be 
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taken,  to  practically  set  aside  the  thirty-fifth  section  of  the  will  of  my  late  uncle, 
Samuel  J.  Tilden,  in  view  of  the  assistance  looking  to  that  end,  which  has  been 
and  may  be  rendered  by  Mr.  Buchanan  as  well  as  by  yourself,  that  I  will,  and 
hereby  do,  become  responsible  for  the  payment  to  Mrs.  Adelaide  £.  Buchanan, 
or  her  order,  of  the  sum  of  fifty  thousand  dollars. 

**  It  is  further  understood  between  us  that,  while  I  am  not  strictly  authorized 
to  speak  in  behalf  of  my  brothers  and  sisters  in  that  respect,  that  from  what  has 
already  transpired  between  me  and  them,  in  the  event  of  such  success,  they  will 
be  disposed  to  act  generously  with  Mrs.  Buchanan  in  the  premises. 

••  Yours  very  resp'y., 

"GSORGB  H.    TlLDBN." 

It  will  be  observed  that  this  letter,  while  charging  defendant  in  a 
fixed  snm,  leaves  open  the  general  adjustment  between  plaintiff  and 
defendant's  brothers  and  sisters. 

After  receiving  this  written  declaration  of  the  defendant,  Dun  con- 
tinued his  advances  until  they  aggregated  over  twenty  thousand  dol- 
lars. 

A  long  contest  followed  in  the  courts  ;  defendant  succeeded  in  his 
action,  and  he  and  others  became  entitled  to  a  very  large  sum  of  money 
that  the  late  Samuel  J.  Tilden  supposed  he  had  dedicated  to  public  uses 
under  the  thirty-fifth  article  of  his  will. 

Dun  testified  that  the  defendant  had  repaid  his  advances ;  that  they 
were  collected  through  his  attorney,  but  he  thought  an  action  was 
brought  against  him. 

Defendant  paid  plaintiff  eight  thousand  one  hundred  and  fifty  dol- 
lars on  account  of  the  fifty  thousand  dollars  under  the  letter  of  Febru- 
ary 19th,  1887. 

As  nothing  more  was  paid,  and  plaintifi  received  no  recognition  from. 
the  heirs  at  law  and  next  of  kin  of  Mr.  Tilden,  she  brought  this  action 
to  recover  the  balance  of  the  fifty  thousand  dollars  and  interest. 

One  of  the  learned  judges  of  the  Appellate  Division  thus  states  the 
<[uestion  of  law  presented  in  this  case :  *  •  Can  a  wife  enforce  payment 
in  her  own  name  where  the  husband  renders  valuable  services  and 
stipulates  with  the  person  to  whom  the  same  are  rendered  that  compen- 
sation therefor  shall  be  made,  not  to  him,  but  to  her?  " 

In  answering  this  question  in  the  negative,  the  main  positions  of  the 
<x)urt  below  may  be  briefly  stated. 

While  admitting  that  there  is  a  distinct  class  of  cases  where  promises 
have  been  made  to  a  father,  or  other  near  relative,  for  the  benefit  of  a 
child,  or  other  dependent  relative,  in  which  the  person  for  whose  benefit 
the  promise  was  made  has  been  permitted  to  maintain  an  action  for  the 
breach  of  it,  and  further  admitting,  for  argument's  sake,  that  the  duty 
and  obligation  of  the  husband  to  the  wife  is,  as  a  consideration,  quite 
equal  to  the  duty  and  obligation  of  the  father  to  the  child,  yet  the  fact 
still  remains  in  the  case  at  bar  that  this  is  not  a  contract  looking 
towards  the  discharge  of  the  obligation  which  the  husband  owed  to 
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support  the  wife,  and  must,  therefore,  be  supported,  if  at  all,  upon  the 
mere  relation  of  husband  and  wife. 

The  learned  court  then  states  that  it  has  found  no  authority  for  hold- 
ing that  a  promise  made  to  the  husband  by  a  third  person  for  the 
benefit  of  his  wife,  which  was  not  intended  to  provide  for  her  support, 
or  to  discharge  the  husband's  duty  in  that  regard,  could  be  enforced 
by  the  wife. 

It  is  also 'intimated  that  there  is  no  disposition  to  extend  the  prin- 
ciple of  some  of  the  cases  relating  to  father  and  child  to  any  other 
relationship. 

As  to  this  latter  suggestion,  we  do  not  think  it  will  be  seriously 
•questioned,  on  principle,  that  the  relation  of  husband  and  wife  is  fully 
-equal  to  that  of  parent  and  child  as  a  consideration  to  support  a 
promise. 

Before  discussing  this  appeal  in  the  light  of  the  authorities,  we  have 
to  say  that,  in  our  judgment,  the  learned  Appellate  Division  have  failed 
to  give  due  weight  to  certain  controlling  features  of  this  case. 

In  the  first  place,  the  question  formulated  by  the  court  below  does 
not  contain  what  we  regard  as  one  of  the  most  important  points'  dis- 
closed by  the  evidence,  to  wit,  the  large  equitable  interest  the  plaintiff 
had  in  this  scheme  to  attack  the  will  under  the  provisions  of  the  agree- 
ment made  to  raise  funds  for  that  purpose.  This  is  not  the  case  simply 
of  a  husband  rendering  valuable  services  to  a  third  party  upon  the 
latter 's  promise  to  pay  the  compensation,  not  to  him,  but  to  his  wife. 

While  this  case  embraces  that  feature,  it  involves  the  further  element 
of  the  wife's  joint  interest  in  the  scheme  to  attack  the  will. 

It  may  fairly  be  inferred  from  this  record  that  the  defendant  was 
powerless  to  conduct  the  action  he  had  begun  unless  some  one  famished 
him  the  funds. 

This  assistance  was  rendered  by  Buchanan  and  Dun,  upon  the  ex- 
press agreement  and  understanding  that  the  plaintiff"  should  receive, 
in  case  of  success,  fifty  thousand  dollars  from  defendant  as  part  of  her 
share  of  the  estate,  and  generous  treatment  from  his  brothers  and 
sisters.  Plaintiff",  in  equity  and  good  conscience,  as  an  adopted  child 
of  Moses  Y.  Tilden,  was  entitled  to  come  in  and  sharfe  with  the  other 
heirs  and  next  of  kin  the  large  fund  that  had  been  freed  from  the 
provisions  of  the  will.  When  this  equitable  right,  or  interest,  is 
coupled  with  the  relation  of  husband  and  wife,  we  have  presented  a 
situation  that  affords  ample  consideration  for  the  contract  sued  upon — 
a  situation  that  distinguishes  this  action  from  any  of  the  cases  where 
the  party  suing  upon  a  promise  rests  '  exclusively'  upon  a  debt  or  duty 
owed  him  by  the  promisee. 

Another  general  feature  of  this  case,  to  which  we  think  the  court 
below  has  failed  to  give  due  prominence,  is  the  extent  of  the  legal  and 
moral  obligation  resting  upon  a  husband  to  support  and  provide  for  his 
wife. 
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A  brief  quotation  from  one  of  the  opinions  below  will  make  this 
point  clear: 

The  court  says :  '  *  It  is  quite  true  that  the  husband  is  under  an 
obligation  to  support  the  wife,  and  it  may  be  that  any  contract  which 
he  makes  with  a  third  party,  having  for  its  object  the  carrying  out  of 
that  obligation,  would  be  enforced  in  the  courts.  '* 

Then  coming  to  the  case  at  bar,  the  court  continues :  **  There  is  no 
obligation,  legal  or  equitable,  here  on  the  part  of  the  husband  towards 
the  wife  to  entitle  her  to  the  performance  of  this  contract. 

*  *  This  was  not  a  contract  for  her  support,  nor  was  it  one  to  do  any- 
thing which,  under  any  circumstances,  the  husband  could  be  compelled 
to  do.  It  was  simply  an  obligation  on  the  part  of  the  defendant  to  pay 
the  plaintiff  a  sum  of  money,  as  an  independent  fortune  for  her  separate 
estate,  in  case  the  husband  rendered  some  service  to  him.  So  far  as 
the  plaintiff  and  her  husband  were  concerned  as  to  this  contract,  there 
were  no  legal  relations  between  them  ;  they  occupied  no  different  rela- 
tions from  that  of  any  other  man  and  woman,'*  etc.,  etc. 

(t  seems  to  us  that  this  is  an  entire  misconception  of  the  duties  and 
relations  existing  between  man  and  wife.  It  is,  in  efifect,  said  that  it  is 
only  the  duty  of  bare  maintenance  that  is  a  consideration  sufficient  to 
support  the  promise  of  a  third  party. 

We  are  of  opinion  that  a  husband  rests  under  other  and  far  higher 
moral  and  legal  obligations  that  the  law  will  recognize  as  a  sufficient 
consideration  to  support  a  covenant  in  favor  of  the  wife. 

There  is  no  evidence  in  this  case  to  bear  out  the  statement  that  this 
was  not  a  contract  for  the  wife's  support ;  but  assuming  that  she  had 
food,  raiment  and  shelter — ^the  necessaries  of  life — can  it  be  said  that 
these  represent  the  full  measure  of  the  moral  and  legal  obligations 
imposed  upon  a  husband  by  the  common  law  ? 

Is  it  not  his  bounden  duty,  if  opportunity  offers,  to  provide  for  hi& 
wife  against  that  day  when  he  may  be  incapacitated  by  disease  or 
removed  by  death  ?  If,  as  in  the  case  at  bar,  the  husband  seeks  to 
provide  for  his  wife,  beyond  the  duty  of  furnishing  food  and  shelter, 
by  securing  a  fund  to  which  she  is  equitably  entitled,  that  may  perpet- 
uate his  protecting  care  after  he  has  departed  this  life,  shall  it  be  said 
that  this  is  not  an  obligation  that  a  court  can  recognize  as  a  sufficient 
consideration  to  support  a  covenant  on  her  behalf?  We  are  of  opinion 
that  this  broader  view  of  the  duties  and  obligations  of  a  husband  is  ta 
be  invoked  in  determining  the  rights  of  this  plaintiff. 

We  come  then  to  a  consideration  of  this  case  in  the  light  of  precedent. 
The  court  below  recognized  the  strong  equities  of  the  plain tifiPs  case 
and  expressed  regret  that  the  action  is  not  sustainable  in  her  behalf. 

Our  full  discussion  of  the  facts  and  the  position  of  the  court  below 
discloses,  we  think,  a  very  strong  case  in  favor  of  the  plaintiff  main- 
taining  this  action. 
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While  it  is  true  that  for  more  than  two  hundred  years  the  courts  of 
England  and  this  country  have  been  discussing  the  vexed  question  of 
when  a  party  may  sue  upon  a  promise  made  for  his  benefit  to  a  third 
party,  yet  we  are  of  opinion  that  under  the  peculiar  facts  of  this  case, 
the  plaintiff  can  recover  by  invoking  legal  principles  that  are  well 
established  by  authority. 

In  order  to  maintain  theplaintiff^s  cause  of  action,  it  is  not  necessary 
to  invoke  the  principle  established  by  Lawrence  v.  Fox,  20  N.  Y.  268,  and 
the  cases  that  have  followed  it  in  this  state,  to  the  effect  that  an  action 
lies  on  a  promise  made  by  a  defendant  upon  valid  consideration  to  a  third 
person  for  the  benefit  of  the  plaintiff",  although  the  latter  was  not  privy 
to  it.  It  will  be  recalled  in  that  case  that  one  Holly  loaned  the  defend- 
ant Fox  money,  stating  at  the  time  that  he  owed  the  amount  to  the 
plaintiff*  Lawrence  for  money  borrowed  which  he  had  agreed  to  pay  the 
then  next  day ;  the  defendant,  in  consideration  of  the  loan  to  him, 
agreed  to  pay  the  plaintiff"  the  then  next  day. 

This  court  in  holding  that  the  plaintiff*  Lawrence  could  enforce  that 
promise  in  an  action  at  law  established  a  legal  principle  that  the  courts 
of  England  have  never  recognized. 

The  plaintiff*  in  the  case  at  bar,  if  driven  to  it,  might  doubtless 
derive  aid  and  comfort  from  the  doctrine  laid  down  in  Lawrence  v.  Fotl 
by  parity  of  reasoning,  but  we  think  her  case  rests  upon  very  diff*erent 
principles. 

The  first  case  to  be  considered  is  Dutton  v.  Poole,  [1677]  i  Ventris, 
318-332,  decided  in  England  in  the  reign  of  Charles  II.* 

The  plaintiff*  declared  in  assumpsit  that  his  wife's  father,  being  seized 
of  certain  lands  now  descended  to  the  defendant,  and  being  about  to  cut 
a  thousand  pounds  worth  of  timber  to  raise  a  portion  for  his  daughter, 
the  defendant  promised  to  the  father,  in  consideration  that  he  would 
forbear  to  fell  the  timber,  that  he  would  pay  the  daughter  one  thousand 
pounds. 

After  the  verdict  for  the  plaintiff*  on  non-assumpsit,  it  was  moved  in 
arrest  of  judgment  that  the  father  ought  to  have  brought  the  action  and 
not  the  husband  and  wife.  The  court  said:  **It  might  have  been 
another  case  if  the  money  had  been  to  have  been  paid  to  the  stranger, 
but  there  is  such  a  nearness  of  relation  between  the  father  and  the  child, 
and  'tis  a  kind  of  debt  to  the  child  to  be  provided  for,  that  the  plaintiff 
is  plainly  concerned.  *' 

The  judgment  was  affirmed  in  the  Exchequer.     2  Lev.  212;  Raym.  302. 

In  one  of  the  opinions  of  the  Appellate  Division  in  the  case  at  bar,  it 
is  stated  that  Dutton  v,  Poole  has  been  repudiated  in  Tweddle  v.  Atkinson 
[1861],  loi  Eng.  C.  L.  R.  393.'  A  careful  examination  of  this  latter 
case  shows  that  Justice  Blackburn,  while  attacking  Dutton  v,  Poole, 
says  :  "We  can  not  overrule  a  decision  of  the  Exchequer  Chamber. " 

1  See  Langdell's  Cases  on  Contracts,  170,  for  a  report  of  this  case. 
S  See  Langdeirs  Cases  on  Contracts,  174,  for  the  report  of  this  case. 
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LrORD  Mansfield  said  oi  Button  v.  Poole,  a  hundred  years  later,  that 
it  was  difficult  to  conceive  how  a  doubt  could  have  been  entertained 
about  the  case.  Martyn  v.  Hind,  Cowp.  443  ;  Doug.  142.  It  has  also 
been  repeatedly  followed  in  this  state. 

The  learned  counsel  for  the  defendant,  in  an  able  and  comprehensive 
brief,  complains  that  Button  v.  Poole  has,  on  several  occasions,  been 
cited  to  sustain  the  broad  doctrine  that  a  stranger  to  the  consideration 
and  to  the  promise  may  maintain  an  action  on  a  contract.  He  points 
out  that  such  an  alleged  erroneous  citation  appears  in  Schemerhom  v, 
Vanderheyden,  i  Johns.  139,  and  that  it  has  1^  to  confusion  in  subse- 
quent cases.  We  are  not  concerned  at  this  time  whether  this  is  a  just 
criticism  or  not,  as  there  can  be  no  doubt  that  Button  v.  Poole  rests 
upon  the  nearness  of  the  relation  between  father  and  child,  and  to  this 
extent  is  undoubted  authority. 

In  Shepardv,  Shepard,  /Johns.  Ch.  57,  Button  v.  /Vw/^  is  approved 
and  followed,  and  Chancellor  Kent  also  recognizes  the  principle  con- 
tended for  in  this  case,  that  the  consideration  of  natural  affection,  and 
to  make  sure  the  maintenance  of  a  wife  in  case  she  survived  her  hus- 
band, is  • '  very  meritorious. ' ' 

There  were  two  principal  points  decided  by  Chancellor  Kent  in  this 
case.  The  first  being  that  although  a  deed  from,  the  husband  directly 
to  his  wife  is  void  in  law,  yet,  where  the  conveyance  of  the  husband  is 
for  the  purpose  of  making  a  suitable  provision  for  the  wife  • '  in  case 
she  should  survive  him,  **  equity  will  lend  its  aid  to  enforce  its  pro- 
visions. The  second  point  held  that  where  a  husband  conveyed  land 
to  his  son,  for  a  nominal  sum,  on  his  covenanting  to  pay  an  annuity  to 
his  mother  during  her  widowhood,  that  the  wife  could  sue  on  this  cove- 
nant so  made  for  her  benefit,  and  that  an  attempted  release  of  the  son 
from  the  covenant  by  the  husband,  in  his  lifetime,  was  fraudulent  and 
void.  The  learned  chancellor  said  :  "  But  if  the  deed  of  1808  was  out 
of  the  question,  I  should  then  have  no  difficulty  in  declaring  that  the 
defendant  was  bound  to  pay  her  the  stipulated  annuity,  or  the  gross 

sum  of  four  hundred  dollars  in  lieu  of  it,  on  her  releasing,*'  etc 

' '  The  relationship  between  husband  and  wife  was  sufficient  to  entitle 
the  plaintiff  to  her  action  upon  the  covenant  to  her  husband,  and  which 
was  made  for  her  benefit.  The  consideration  enured  from  the  husband, 
and  arose  from  the  obligation  of  that  relation,'*  etc.  The  chancellor 
then  comments  approvingly  and  at  length  upon  Button  v.  Poole,  points 
out  the  subsequent  commendation  of  it  by  Lord  Mansfield,  and  con- 
cludes by  saying  :  **  The  same  doctrine  appears  in  the  more  early  case 
of  Starkey  v.  Mill  (Sty.  296),  and  it  has  had  the  sanction  also  of  Mr. 
Justice  BuLLER  in  Marchington  v.  Vernon  (i  Bos.  &  Pul.  loi,  in  notis)^ 
but  it  is  quite  unnecessary  to  dwell  longer  on  this  second  point. ' ' 

While  the  chancellor  allowed  relief  to  the  plaintiff  by  enforcing  her 
deed  in  equity,  yet  he  distinctly  held  that  she  had  the  additional  rem- 
edy of  an  action  on  the  covenant  between  her  husband  and  the  son  it 
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there  were  no  deed,  by  reason  of  the  relations  and  obligations  of  hus- 
band and  wife,  resting  his  decision  squarely  on  the  case  of  Dutton  v. 
Poole, 

With  this  case  approved  by  Lord  Mansfield,  Justice  Buller,  and 
Chancellor  Kent  and  followed  in  this  state,  it  is  not  of  controlling 
importance  that  the  doctrine  of  this  and  other  early  cases  is  said  to  be 
questioned  in  England  at  the  present  day. 

In  a  jurisdiction  where  the  doctrine  of  Lawrence  v.  Fox  is  the  settled 
law,  there  is  no  difficulty  in  sustaining  both  in  law  and  equity  the  kin- 
dred principle  announced  in  Dutton  v,  Poole, 

It  is  quite  impossible  to  follow  the  learned  counsel  on  both  sides  of 
this  case  in  the  exceedingly  interesting  and  exhaustive  discussion  of 
the  questions  involved,  as  the  limits  of  an  ordinary  opinion  forbid  it. 

We  shall  content  ourselves  with  the  citation  of  but  one  more  case. 
In  Todd  V.  IVeder,  95  N  Y.  181,  this  court  held  that  the  relation  of 
parent  and  child,  even  between  a  father  and  his  illegitimate  daughter, 
was  a  sufficient  consideration  for  a  contract  made  by  him  with  the  rela- 
tives of  his  unfortunate  child  to  pay  for  her  support  and  maintenance, 
and  that  she  could  enforce  it  by  action.  The  learned  judge  writing  for 
the  court  in  that  case,  in  an  opinion  that  does  honor  to  his  heart  as 
well  as  his  intellect,  quotes  with  approval  Dutton  v,  Poole, 

We  see  no  valid  distinction  in  principle  between  this  relation  of  par- 
ent and  child  and  husband  and  wife  as  affording  an  ample  considera- 
tion for  covenants  enuring  to  the  benefit  of  the  child  or  wife. 

The  relation  of  husband  and  wife  has  been  twice  recognized  in  this 
state  in  cases  just  cited,  as  a  sufficient  consideration  for  supporting  a 
covenant  in  the  wife's  favor  and  amply  sustaining  the  plaintiff^s  cause 
of  action  in  the  case  at  bar. 

This  court  has  recently  held  that  while  the  common  law  rule  that 
husband  and  wife  are  one  has  been  to  some  extent  abrogated  by  special 
legislation,  yet  there  are  situations  where  that  unity  still  exists.^  The 
case  before  us  illustrates  a  situation  where  that  unity  survives  for  the 
purpose  of  aiding  the  wife  to  enforce  a  covenant  for  her  benefit  made  by 
her  husband,  and  which  equity  and  good  conscience  approve.  The 
Appellate  Division  refer  to  Dumherr  v.  Rau,  135  N.  Y.  219,  as  "a  case 
while  not  directly  in  point  is  in  its  controlling  principles  adverse  to  the 
plaintiff's  right  to  maintain  this  action. "  We  think  that  case  has  no 
application  to  the  one  before  us.  The  husband  of  plaintiff  conveyed  to 
the  defendant  certain  premises,  the  latter  covenanting  to  pay  all  incum- 
brances on  the  premises  *  *  by  mortgage  or  otherwise. ' '  The  deed  declared 
that  the  wife  (the  plaintiff)  reserved  her  right  of  dower.  By  the  fore- 
closure of  mortgages  on  the  premises,  existing  at  the  time  of  the 'con- 
veyance and  in  which  the  wife  joined,  her  dower  interest  was  extin- 
guished.    The  wife  sued  on  the  defendant's  covenant  in  the  deed  to  pay^ 

1  Citings  Wctmorc  v.  Wctmore,  149  N.  Y.  520,  529;  Bertles  v.  Nunan,  9a  N.  Y.  152. 
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all  encumbrances  and  sought  to  recover  the  value  of  her  dower  interest 
cut  off  by  the  foreclosure.  This  court  held  that  the  covenant  was  with 
the  husband  alone,  as  the  wife  was  not  bound  to  pay  the  mortgages, 
and  that  the  joinder  of  the  wife  in  the  mortgages  was  a  voluntar>'  sur- 
render of  her  right  of  dower  for  the  benefit  of  the  husband,  and  bound 
her  interest  to  the  extent  necessary  to  protect  the  securities.  It  is  per- 
fectly clear  under  this  state  of  facts  that  the  husband  rested  under  no 
duty  to  protect  the  wife's  dower  interest.  There  was  no  legal  or  equit- 
able obligation  which  the  wife  could  lay  hold  of  to  enable  her  to  sue  on 
the  covenant.  The  court  points  out  that  it  is  not  sufficient  that  the 
performance  of  a  covenant  mry  benefit  a  third  person,  but  it  mtist  have 
been  entered  into  for  his  benefit. 

The  case  at  bar  is  decided  upon  its  peculiar  facts.  We  do  not  hold 
that  the  mere  relation  of  husband  and  wife  alone  constituted  a  sufficient 
consideration  to  enable  the  plaintiff  to  maintain  this  action.  We  deem 
it  unnecessary  to  decide  that  question  at  this  time.  What  we  do  hold 
is,  that  the  equities  of  the  plaintiff  were  such  that  when  considered  in 
connection  with  the  duty  of  her  husband  to  provide  for  her  future,  and 
with  that  purpose  in  view,  the  money  was  procured  for  the  defendant  to 
institute  and  pursue  the  necessary  litigation  to  secure  the  fund  to  which 
her  equities  related,  all  taken  together,  were  sufficient  to  sustain  the 
plaintiff's  action. 

The  order  of  the  Appellate  Division  granting  a  new  trial  and  the 
judgment  entered  thereon  should  be  reversed  and  the  original  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant  affirmed,  with  costs 
in  all  the  courts. 

Gray,  J.  (dissenting).  I  think  that  the  order  appealed  from  should 
be  affirmed  and  that  any  other  doctrine  than  that  laid  down  by  the 
Appellate  Division  would  be  without  support  in  principle,  or  in  the 
cases.  The  defendant  needed  money,  in  order  to  prosecute  an  action  to 
set  aside  certain  provisions  of  the  will  of  Samuel  J.  Tilden,  deceased. 
He  applied  to  the  plaintiff^s  husband  for  that  purpose,  and  the  latter 
procured  Dun  to  advance  the  money.  The  agreement  between  the 
defendant  and  the  plaintiff's  husband  was  that,  in  the  event  of  the  suc- 
cess of  the  action,  in  view  of  the  assistance  rendered  by  the  latter,  as  well 
as  by  Dun,  the  defendant  would  become  responsible  for  the  payment  to 
the  plaintiff  of  the  sum  of  $50,000.  The  action  was  successful  and  the 
defendant  repaid  the  money  loaned.  In  addition,  he  gave  to  the  plain- 
tiff a  sum  of  $8,500;  but  she  has  brought  this  action  to  compel  the 
payment  by  the  defendant  of  the  whole  sum  mentioned  in  the  agree- 
ment. 

The  question  is,  whether  the  plaintiff  had  a  cause  of  action  upon 
the  contract.  It  seems  to  me  that  this  case  is  not  brought  within  that 
class  of  cases,  wherein  a  third  person  is  entitled  to  enforce  a  promise 
which  has  been  made  by  one  person  to  another ;  because  of  the  absence 
of  the  essential  element  that  some  liability  or  duty  must  exist  from  the 
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promisee  to  such  third  person  in  connection  therewith.  As  it  was  held 
in  Dumherrv,  Rau,  135  N.  Y.  219,  the  rule  is  that  to  permit  a  third 
party  to  enforce  such  a  promise,  the  promisee  must  have  a  legal  interest 
that  the  covenant  be  performed  in  favor  of  the  party  claiming  perform- 
ance. How  was  that  the  case  here  ?  Could  it  be  because  of  the  general 
obligation  on  the  part  of  the  plaintiff's  husband  to  support  and  main- 
tain her  ?  That,  of  course,  is  a  well  recognized  obligation  in  the  law  ; 
but  did  the  contract  in  question  have  that  for  its  object  ?  I  can  not  so 
regard  it.  It  related  solely  to  the  payment  of  a  large  sum  of  money 
contingently  upon  the  success  of  a  certain  litigation,  of  which  the  de- 
fendant was  the  promoter,  and  promised  a  reward  or  compensation  to  the 
party  with  whom  made  for  his  aid  in  furnishing  the  needed  moneys. 
It  is  perfectly  clear  that  this  contract  was  not  based  upon  marital  obli- 
gations ;  but  that  it  was  simply  a  mode,  suggested  by  the  husband  and 
adopted  by  both  parties,  for  the  payment  by  the  defendant  of  the  con- 
sideration for  his,  the  plaintiff's  husband's,  services  in  the  matter.  It 
does  not  appear  that  the  plaintiff's  cause  of  action  has  any  other  basis 
than  the  mere  fact  of  the  marital  relation.  While  that  relation  imposes 
strong  legal  and  moral  obligations  upon  the  husband,  it  is  difficult  to 
see  that  they  involve  a  liability  on  his  part  to  provide  a  separate  estate 
for  his  wife  and,  yet,  if  there  is  not  that  liability,  what  liability  was 
there  towards  the  plaintiff,  which  furnished  the  element,  required  to  * 
-exist  in  order  that  the  third  person,  the  plaintiff  here,  might  claim  the 
right  to  enforce  the  promise  ?  It  is  not  necessary  that  the  wife  should 
be  privy  to  the  consideration  of  the  promise ;  but  it  is  necessary  that 
the  promisee,  her  husband,  should  owe  some  debt  or  duty  to  her,  in 
<x)nnection  with  the  promise,  to  enable  her  to  sue  upon  it. 

I  think  that  the  insuperable  legal  objection  to  the  plaintiff's  cause  of 
action  is,  that  the  contract  in  question  was  not  one  which  looked 
towards  the  discharge  of  any  obligation  owing  by  him  to  her  and, 
therefore,  is  not  enforceable  upon  the  doctrine  which  underlies  the  cases 
where,  as  in  the  relation  of  parent  and  child,  the  promisee  owed  a  duty 
which  the  contract  was  supposed  to  meet.  I  am  prepared  to  admit,  as 
it  is  argued,  that  we  should  recognize  the  obligation  of  the  husband  to 
support  the  wife  to  be  as  meritorious  as  the  obligation  of  the  parent  to 
support  the  child,  and,  if  this  contract  could  be  regarded  in  that  light, 
I  might  be  prepared  to  extend  to  the  present  case  the  principle  of  the 
cases  referred  to.  But,  as  previously  suggested,  the  relationship 
between  the  parties  here  does  not  help  us  out  in  endeavoring  to  find 
support  for  the  plaintiff's  cause  of  action  ;  for  the  reason  that  the  con- 
tract, which  is  sought  to  be  enforced,  does  not  bear  upon  the  husband's 
obligation  and  is  not  connected  with  it,  but  simply  provides  for  the 
payment  of  a  sum  of  money  as  a  compensation  for  his  services  in  the 
event  of  success. 

In  view  of  the  more  elaborate  discussion  in  the  opinion  below,  "^ 
think  nothing  more  need  be  said  and  that  the  order  should  be  affirmed. 
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Haight,  Martin,  and  Vann,  JJ.,  concur  with  Bartlett,  J.,  for 

reversal.     Parker,  Ch.  J.,  and  O'Brien,  J.,  concur  with  Gray,  J., 

for  affirmance. 

Order  reversed,  etc,^ 


PATRICK  SULLIVAN,  as  Administrator  of  Catherine  Sullivan, 
Deceased,  Respondent,  v.  CATHERINE  SULLIVAN,  Appellant. 

Court  of  Appeals  of  New  York,  February  6,  1900. 

[161  N.   V.  554.] 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Supreme 
Court  affirming  a  judgment  in  favor  of  the  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinion. 

Burton  S.  Chamberlin,  for  appellant.* 

Frederick  Collin,  for  respondent.' 

Werner,  J. — On  the  loth  day  of  October,  1892,  the  plaintiff's  intes- 
tate, Catherine  Sullivan,  deposited  with  the  Chemung  Canal  Bank  the 
sum  of  $2,000,  and  received  therefor  a  certificate  of  deposit  in  the  fol- 
lowing form : 

*'£lmira,  N.  Y.,  October  loth,  1892. 
**  $2,000. 

''Catherine  Sullivan  has  deposited  in  this  bank  two  thousand  dollars  payable 
one  day  after  date  to  the  order  of  herself,  or  in  the  case  of  her  death  to  her 
niece,  Catherine  Sullivan,  of  Utica,  upon  the  return  of  this  certificate,  with  in- 
terest at  3  per  cent,  per  annum,  if  held  six  months.     Not  subject  to  check. 

"No.  26638.  J.  H.  Arnot,  V.  P." 

She  retained  possession  of  this  certificate  until  her  death,  which 
occurred  on  the  8th  day  of  February,  1893,  and  after  her  death  it  was 
found  among  her  papers. 

This  action  was  originally  brought  against  the  individuals  who  com- 
posed the  firm  known  as  the  Chemung  Canal  Bank,  and  was  upon  their 
application  continued  against  the  present  defendant,  who  claims  to  be 

1  In  the  course  of  this  case  before  appellate  tribunals,  twelve  justices  passed  upon  the 
questions  Involved.  In  the  Appellate  Division  of  the  Supreme  Court  four  justices  were  for 
reversing  the  judgment  below,  which  was  for  the  plaintiff;  one  justice  was  in  favor  of  af- 
firming it.  In  the  Court  of  Appeals  four  justices  were  for  affirming  this  original  judgment, 
and  reversing  the  Appellate  Division;  three  would  affirm  the  Appellate  Division.  The  in- 
teresting opinion  of  the  latter  court  will  be  found  in  5  App.  Div.  354. 

See  also,  Borland  v.  Welch  (1900),  162  N.  Y.  104,  no.— Ed. 

t  Appellant  insisted,  inter  alia,  that  the  certificate  of  deposit  given  by  the  Chemung  Canal 
Bank  to  the  deceased,  Catherine  Sullivan,  was  a  valid  contract  between  them,  made  for  the 
benefit  of  the  niece  mentioned  in  it,  and  that  she  had  the  right  to  enforce  that  contract. 
Buchanan  v.  Titden,  158  N.  Y.  109;  Dutton  v.  /%)o//,  x  Ventris,  318;  Tbdd  v.  IVeher,  95  N.  Y.  181. 

^The  arguments  arc  omitted. 
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entitled  to  the  moneys  represented  by  said  certificate.  Upon  the  trial 
oral  evidence  was  adduced  to  show,  and  the  court  found,  that  it  was  the 
intention  of  the  plaintiff's  intestate  to  have  the  said  certificate  of  de- 
posit so  drawn  that  in  case  of  her  death,  without  having  withdrawn  the 
deposit,  it  could  be  drawn  by  the  defendant.  The  trial  court  also  found 
that  ' '  no  attempt  was  made  by  the  plaintifTs  intestate  to  create  a  trust 
to  exist  during  the  life  of  the  said  intestate.  Until  her  death  the  bank 
was  her  debtor,  '*  Defendant's  father,  whose  real  name  was  Brown,  was 
a  nephew  of  the  plaintifTs  intestate,  and  lived  with  her  for  thirty -six 
years,  taking  the  name  of  Sullivan,  and  being  regarded  and  treated  as 
an  adopted  son,  although  no  legal  adoption  was  ever  consummated.  The 
defendant  was  born  in  the  house  of  plaintifTs  intestate,  in  Elmira,  and 
lived  there  for  four  or  five  years  after  her  birth,  at  the  end  of  which 
period  she  removed  with  her  parents  to  the  city  of  Utica.  PlaintifTs 
intestate,  who  was  childless,  exhibited  and  expressed  on  all  occasions 
great  fondness  for  the  defendant,  and  at  the  time  of  said  deposit  stated 
to  the  teller  of  said  bank  that  ' '  she  wanted  it  fixed  to  herself,  or  in 
case  of  her  death  to  her  niece,  Catherine  Sullivan,  of  Utica  " 

In  asserting  her  claim  to  this  fund  the  defendant  invokes  several  dis- 
tinct principles  of  law,  the  first  of  which  is  that  the  deposit  of  this 
money  and  the  issuance  of  this  certificate  constituted  a  valid  contract 
between  plaintiflPs  intestate  and  the  bank  for  the  benefit  of  the  defend- 
ant. Buchanan  v,  Tilden,  158  N.  Y.  109;  Button  v,  Poole^  i  Ventris, 
318,  and  Todd  v.  Weber,  95  N.  Y.  181,  are  cited  in  support  of  this  con- 
tention. As  I  read  these  cases  they  have  no  application  to  the  case  at 
bar,  for  in  each  of  them  there  was  a  valid  contract  founded  upon  a  suffi- 
cient consideration  for  the  benefit  of  a  third  person,  which  the"  latter 
could  enforce.  Here  there  was  no  contract  to  which  the  defendant  was 
a  privy,  nor  can  it  be  said  that  the  relations  of  the  plaintifTs  intestate 
and  the  defendant  are  such  as  to  furnish  any  consideration  for  such  a 
contract,  if  one  had  existed.* 

The  judgment  of  the  court  below  should  be  affirmed,  without  costs. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann,  and  Cullen,  JJ., 

concur. 

Judgment  affirmed, 

1  Part  of  the  opinion,  on  another  point,  is  omitted. 
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EMBLER  V.  HARTFORD  STEAM  BOILER  INSURANCE 

COMPANY. 

Court  op  Appeals  of  New  York,  March  21,  1899. 

[158  iV.  K431.] 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Supreme 
Court,  upon  an  order  affirming  a  judgment  in  favor  of  the  defendants, 
entered  upon  a  decision  of  the  court  dismissing  the  complaint  upon  the 
merits  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  as  far  as  material,  are  stated 
in  the  opinion. 

E,  IV.  Dotiglas,/.  Newton  FierOy  and  Francis  A.  Smith,  for  appellant. 

Lewis  E.  Griffith,  for  respondents.* 

Gray,  J. — The  policy  of  insurance,  which  was  the  subject  of  this 
action,  was  issued  to  the  Ticonderoga  Pulp  &  Paper  Company  in 
October,  1891,  and  it  indemnified  and  insured,  among  other  things, 
against  loss  or  damage  to  property  of  every  kind  resulting  from  an 
explosion  or  rupture  of  steam  boilers  ; 

"  also  against  loss  of  human  life  or  injury  to  person,  whether  to  the  assured,  to 
employees,  or  to  any  other  person  or  persons,  caused  by  such  explosion  or  rup- 
ture, payable  to  the  assured  for  the  benefit  of  the  injured  person  or  persons,  or 
their  legal  representatives  in  case  of  death,  and  not  contingent  upon  the  legal 
liability  of  the  assured." 

The  sum  of  insurance  stated  in  the  policy  was  $50,000,  and  the  amount 
of  any  recovery  under  the  clause  quoted  was  limited  to  the  sum  of  $5,000. 

In  December,  1892,  Provencha,  who  was  employed  by  the  pulp  com- 
pany in  the  capacity  of  fireman,  was  injured  as  the  result  of  an  explo- 
sion of  one  of  the  boilers  and  died  from  his  injuries.  His  widow,  as 
his  administratrix,  brought  an  action  against  the  pulp  compan}',  to 
recover  damages  by  reason  of  its  alleged  negligence  in  causing  the  death 
of  her  intestate,  and,  prior  to  the  trial  of  the  issues  therein  raised,  the 
case  was  settled  by  the  payment  of  the  sum  of  $1,500.  Subsequently, 
Provencha 's  administratrix  assigned  to  the  plaintiflf  in  this  action  all 
her  rights  and  interests  in  and  to  the  policy  of  insurance  in  question  ; 
whereupon  this  action  was  brought.  The  plaintiff  seeks  to  enforce  the 
contract  of  insurance  to  the  extent  of  the  $5,000,  provided  for  in  the 
clause  above  mentioned. 

It  is  contended  on  the  part  of  the  plaintiff  that  this  policy  provides 
for  two  kinds  of  insurance :  one  of  indemnity  to  the  pulp  company,  * 
against  loss  or  damage  to  property,  and  one  against  loss  of  human  life, 
or  injury  to  persons  ;  and  that  the  promise  of  the  insurer  in  the  latter 

1  The  arguments  are  omitted. 
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respect,  under  the  special  clause  which  I  have  mentioned,  was  made 
absolutely  for  the  benefit  of  Provencha,  or  his  legal  representatives  in 
case  of  death,  and  not  merely  to  indemnify  the  pulp  company  for  any 
loss  w^hich  it  might  sustain  from,  or  by  reason  of,  such  death.  It  is 
argued  that  the  manifest  intent  of  the  contract  was  to  compensate,  to  a 
limited  extent,  those  sustaining  a  loss  from  death,  regardless  of  any 
relation  existing  between  the  assured  and  the  person  killed,  and  regard- 
less of  any  interest  which  the  assured  might  have  in  the  person 
killed. 

The  policy  of  insurance  was  issued  prior  to  the  passage  of  the  act  of 
1892,  (Chap.  690,  Sec.  55,)  which  expressly  authorizes  an  employer  to 
take  out  accident  insurance  covering  his  employees  collectively,  for  the 
benefit  of  such  as  may  be  injured,  and,  therefore,  is  not  afiected  by  that 
law.  The  action  must  stand  or  fall  upon  the  determination  of  the  ques- 
tion whether  the  contract  of  insurance  gave  any  rights  to  Provencha, 
or  to  his  legal  representatives,  to  enforce  it  against  the  insurer  for  his, 
or  their,  benefit. 

Certainly,  Provencha  was  not  a  party  to  the  contract  of  insurance  and 
it  does  not  appear  from  the  record,  even,  that  he  was  an  employee  of 
the  pulp  company  at  the  time  the  contract  was  made.  The  stipulated 
fact"  is,  and  it  is  all  the  evidence  that  we  have  on  the  subject,  that 
Provencha  on  and  prior  to  the  day  when  the  accident  occurred,  was  in 
the  employment  of  the  Company.  In  the  face  of  such  a  stipulation  it 
is  to  be  inferred,  if  not  presumed,  that  Provencha  was  not  an  employee 
when  the  policy  was  issued.  But,  perhaps,  that  fact  alone  may  not 
have  a  decisive  bearing  upon  the  question,  if  the  theory  of  the  plaintiff 
be  tenable,  that  the  promise  of  the  insurer  was  made  for  the  benefit  of 
those  who,  being  employees,  might  sustain  injury.  The  difficulty  in 
the  way  of  maintaining  the  action  upon  any  such  theory  is  radical,  in 
that  Provencha  was  neither  privy  to  the  contract  nor  its  consideration. 
It  is  not  necessary  to  define  precisely  what  was  intended  between  the 
parties  by  the  insertion  of  the  clause  in  question.  It  may  be  that  it 
was  intended  purely  as  an  indemnity  to  the  assured  against  pecuniary 
loss  resulting  to  it  from  an  injury  occurring  to  an  employee ;  whether 
that  pecuniary  loss  were  established  as  a  legal  liability  of  the  assured, 
or  whether  it  were  a  voluntary  payment  made  to  compensate  the 
injured  person  on  the  part  of  the  company. 

Assuming  that  it  intended  an  insurance  of  the  employees  through 
their  employer,  the  case  is  not  helped  very  much  ;  because  no  right  of 
action  was  given  to  the  employee,  nor  could  any  cause  of  action  exist 
at  common  law.  It  is,  of  course,  competent  for  the  legislature  to  alter  the 
rules  of  the  common  law  and  to  create  a  cause  of  action  where  none  existed 
previously  and  that  is  what  was  attempted  to  be  done  by  the  legislature  in 
the  legislation  of  1892,  to  which  I  have  referred.  But  under  the  rules 
of  the  common  law,  giving  a  right  of  action  upon  the  engagement  or 
promise  of  a  party,  the  cause  of  action  is  vested  in  the  person  with  whom, 
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or  to  whom,  the  engagement  or  the  promise  is  made.     An  exception  is 
allowed  in  the  case  of  a  third  party  for  whose  benefit  a  contract  is  made; 
when  he  may  be  allowed  to  bring  an  action  in  his  own  name.     In  such 
a  case,  however,  it  must  appear  that,  when  the  contract  was  made,  some 
obligation,  or  duty,  was  owing  from  the  promisee  in  the  contract  to  the 
party  to  be  benefited.     It  is  not  sufficient  that  the  performance  of  the 
contract  may  benefit  a  third  person.     It  must  have  been  entered  into 
for  his  benefit  and  the  promisee  must  have  a  legal  interest  that  it  be 
performed  in  favor  of  the  third  person.      Vrooman  v.  Turner,  69  N.  Y. 
280;  Dumkerrv,  Rau^  135  N.  Y.  219.     It  was  said  by  Judge  Rapalloin 
Gamsey  v,  Rogers,  47  N.  Y.  233,  when  speaking  of  the  doctrine  of  Z^zc/- 
rence  v.  Fox,  20  N.  Y.  268,  that  he  did  not  understand  that  that  case 
went  so  far  as  to  hold  that  every  promise  made  by  one  person  to  another, 
from  the  performance  of  which  a  third  person  would  derive  a  benefit,  gives 
a  right  of  action  to  such  third  party ;  he  being  privy  neither  to  the 
contract  nor  to  the  consideration.     Now  what  was  there  in  the  relation 
which  Provencha  sustained  to  the  pulp  company,  which  gave  him  a 
legal  claim  to  the  benefit  of  the  promise  of  the  insurer  in  this  policy  ? 
If  he  had  no  legal  claim,  he  could  have  no  equitable  claim  ;  because  a 
court  of  equity  will  not  enforce  a  demand  which  is  in  contravention  of 
rules  of  law.     We  do  not  know  that  he  was  an  employee  of  the  pulp 
company,  at  the  time  this  contract  of  insurance  was  made.     The  only 
parties  to  the  contract  are  the  pulp  company  and  the  insurance  com- 
pany.    It  can  not  be  supposed  that  there  was  an  intention  on  the  part 
of  the  pulp  company  to  secure  some  benefit  to  Provencha ;  for  he  was 
not  in  its  emplojnnent  and  he  could  in  no  respect  be  deemed  in  privity 
with  the  pulp  company  with  respect  to  the  contract.     There  was  no 
relation  of  debtor  and  creditor ;  nor  any  obligation  or  duty  owing  from 
the  pulp  company  to  Provencha,  affecting  or  concerning  this  contract. 
The  only  obligation  or  duty,   as  between  them,  consisted  in  such  as 
g^ew  out  of  the  relation  of  employer  and  employee  ;  for  any  breach  of 
which  the  law  gave  a  right  of  action  and  which  was,  in  fact,  availed 
of  by  Provencha *s  administratrix. 

Nor  can  it  be  said  that  the  pulp  company  had  any  legal  interest  that 
the  promise  of  the  insurer  should  be  performed  in  favor  of  Provencha ; 
for,  assuming  that  a  legal  interest  could  have  arisen  upon  the  happen- 
ing of  the  injury,  it  certainly  ceased  upon  the  satisfaction  by  the  pulp 
company  of  the  claim  made  in  the  action  brought  by  his  administratrix. 

I  think  it  is  impossible  for  us  to  hold,  under  the  circumstances,  that 
there  was  such  a  relation  between  Provencha  and  the  pulp  company,  or 
any  such  privity  on  his  part  to  this  contract  of  insurance,  as  conferred 
upon  him,  or  his  legal  representatives,  a  right  of  action  upon  the  policy 
of  insurance  and,  for  that  reason,  the  judgment  appealed  from  should 
be  affirmed,  with  costs. 

Parker,  Ch.J.,  Haight,  Martin,  and  Vann,  J  J.,  concur  for 
affirmance  upon  the  ground  that  the  insurance  policy  in  question  was 
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at  most  intended  as  a  pecuniary  indemnity  to  the  legal  representatives 
of  the  deceased  employee  for  the  loss  sustained  by  them  in  consequence 
of  his  death,  and  that  but  one  recovery  is  permitted,  whether  the  death 
was  caused  through  negligence  or  unavoidable  accident.  A  claim 
having  been  presented  by  the  legal  representatives  against  the  assured, 
based  upon  negligence,  and  that  claim  having  been  recognized  and 
paid,  no  further  right  of  action  could  exist  under  the  policy. 

Gray,  J.,  reads  for  affirmance;  all  concur  (Parker,  Ch.  J.,  Haight, 
Martin,  and  Vann,  J  J.,  in  result  on  memorandum  filed). 

Judgment  and  order  affirmed^  with  costs. 


376  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT. 


C.      The  real  party  in  interest  token  a  chose  in  action  is  assigned. 

NOTE. 

Whether  a  chose  in  action  was  assignable,  and  if  assignable  whether 
it  could  be  enforced  by  the  assignee  in  his  own  name,  were  questions 
which  received  very  different  answers,  under  the  older  procedure, 
according  as  they  arose  in  an  action  at  law  or  in  a  suit  in  equity.  The 
ancient  doctrine  of  the  law  courts,  that  no  chose  in  action  could  be 
assigned,  was  indeed  greatly  relaxed  as  time  went  on,  so  that  many 
legal  choses  in  action  became  assignable  in  effect ;  but  at  its  farthest 
the  reach  of  the  doctrine  at  law  on  this  point  fell  short  of  that  which 
was  developed  in  equity. 

For  instance,  courts  of  law  would  not  recognize  the  assignment  of  a 
part  of  an  entire  debt,  without  the  assent  of  the  debtor ;  but  such  an 
assignment  was  recognized  and  sustained  in  courts  of  equity.^  So 
also  '  *  to  make  an  assignment  valid  at  law,  the  thing  which  is  the  sub- 
ject of  it  must  have  an  actual  or  potential  existence  at  the  time  of  the 
grant  or  assignment ;  but  courts  of  equity  will  support  assignments 
not  only  of  choses  in  action  and  of  contingent  interests  and  expectan- 
cies but  also  of  things  which  have  no  present  actual  or  potential  exist- 
ence but  rest  in  mere  possibility — not  indeed  as  a  present  positive 
transfer  operative  in  presenti,  for  that  can  only  be  of  a  thing  in  esse, 
but  as  a  present  contract,  to  take  effect  and  attach  as  soon  as  the  thing 
comes  in  esse, '  ** 

Moreover,  even  when  the  courts  of  law  recognized  the  assignment  of 
a  chose  in  action,  they  as  a  rule  recognized  it  only  indirectly ;  the 
assignee  was  required  to  sue  in  the  name  of  the  assignor,  save  where 
the  law  merchant  or  some  special  statute  had  established  an  exception.' 
Equity,  on  the  other  hand,  required  that  the  assignee  of  an  assignable 
chose  in  action  should  sue  in  his  own  name.^ 

With  the  amalgamation  of  law  and  equity,  under  the  one  form  or 
civil  action,  it  became  necessary  to  adopt  a  principle  that  would  remove 
this  conflict.  The  American  codes  met  it  in  a  very  general  way.  They 
were  not  explicit  either  on  the  assignability  of  choses  in  action  or  on 
the  right  of  an  assignee  always  to  sue  in  his  own  name.  The  question 
of  assignability  was  left  to  inference  from  provisions  in  the  substantive 

1  Sec  MandeviUe  v.  Welch  (1820),  5  Wheat.  277.  286.    James  v.  City  of  Newton  (1886),  142 
Mass.  366,  371.    Compare  Grain  v.  Aldrich  (1869),  38  Cal.  514,  521,  given  in  text,  ante^  p.  43. 

2  Story's  Equity  Jurisprudence,  g  1040. 

8  These  special  statutory  exceptions  had  grown  to  a  considerable  number  before  the  en- 
actment of  the  New  York  Code  of  1848;  compare  Chitty's  Pleadings  loth  American  edition 

(1847),  15,  i6- 

4  "  If  at  this  moment,  any  member  of  the  legislature,  to  whom  a  bond  and  mortgage  had 
been  assigned,  were  to  go  into  the  supreme  court  and  sue  upon  the  bond,  he  would  have  to 
sue  in  the  name  of  the  person  who  made  the  assignment,  however  much  distrusted,  or  lose 
his  case;  but  if  he  were  to  sue  on  the  mortg^age,  for  the  foreclosure,  he  would  have  to  sue  in 
his  own  name,  or  he  would  not  be  heard.  And  yet  it  is  the  same  judge  who  sits  in  the  two- 
cases."    First  Report,  New  York  Commissioners,  (1848),  p.  124. 
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law,  largely  to  its  provisions  respecting  the  survivability  of  choses  in 
action.  The  right  of  the  assignee  to' sue  in  his  own  name  was  left  to 
inference  from  the  general  provision  that  every  civil  action  must  be 
brought  in  the  name  of  the  real  party  in  interest,  except  when  other- 
wise specially  provided.  Is  the  assignee  of  a  chose  in  action  always 
the  real  party  in  interest,  within  the  meaning  of  the  codes,  whenever 
his  right  to  sue  would  have  been  recognized  at  law  (as  in  the  case  of  the 
assignment  of  a  negotiable  instrument)  or  in  equity  ?  Is  the  assignor 
of  a  chose  in  action  ever  the  real  party  in  interest,  especially  when  he  has 
retained,  wholly  or  in  part,  the  beneficial  interest  in  the  thing  assigned  ?  * 
The  cases  on  the  questions  thus  arising  will  be  arranged  under  the 
following  heads  : 

I.  What  choses  in  action  are  assignable, 

1.  Among  rights  in  contract. 

2.  Among  rights  in  tort. 

II.  Nature  of  the  objection  that  one  suing  on  an  assigned  chose  in 
action  is  not  the  real  party  in  interest. 

III.  The  real  party  in  interest  when  the  assignment  of  the  chose  in 
action  is  absolute. 

IV.  The  real  party  in  interest  when  the  assignment  of  the  chose  in 
action  is  subject  to  a  condition,  expressed  on  the  face  of  the  assign- 
ment or  in  a  collateral  agreement. 

1  The  provision  of  the  English  code,  while  more  explicit  on  this  point  than  the  American 
codes,  has  apparently  a  less  extensive  scope.  ''There  being  this  conflict  between  law  and 
equity,  a  provision,  curiously  limited,  was  inserted  in  the  Judicature  Act  of  1873,  which  did 
not  wholly  supersede  the  common  law,  nor  establish  the  equitable  procedure,  but  which 
creaied  a  tertium  quid: 

'*  Sec.  25,  subs.  6.— 'Any  absolute  assignment,  by  writing  under  the  hand  of  the  assignor 
(not  purporting  to  bo  by  way  of  charge  only),  of  any  debt  or  other  legal  chose  in  action,  of 
which  express  notice  in  writing  shall  have  been  given  to  the  debtor,  trustee  or  other  person 
from  whom  the  assignor  would  have  been  entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be,  and  be  deemed  to  have  been,  effectual  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the  right  c  I  the  assignee,  if  this  act  had  not  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt  or  chose  in  action  from  the  date  of  such 
notice,  and  all  legal  and  other  remedies  for  the  same,  and  the  power  to  give  a  good  discharge 
for  the  same,  without  the  concurrence  of  the  assignor;  provided  always,  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt,  or  chose  in  action,  shall  have  had 
notice  that  such  assignment  is  disputed  by  the  assignor  or  any  one  claiming  under  him,  or 
of  any  other  opposing  or  conflicting  claims  to  such  debt  or  chose  in  action,  he  shall  be  en- 
titled, if  he  think  fit,  to  call  upon  the  several  persons  making  claim  thereto  to  interplead 
concerning  the  same,  or  he  may,  if  he  think  fit,  pay  the  same  into  the  High  Court  of  Justice, 
under  and  in  conformity  with  the  iSrovisions  of  the  Acts  for  the  relief  of  trustees.' 

*'  This  section  ....  makes  nothing  an  assignment  which  was  not  an  assignment  be- 
fore (Schraeder  v.  The  Central  Bank,  1876,  24  W.  R.  710;  34  1^.  T.  735).  On  the  other  hand 
many  an  assignment  which  was  valid  in  equity  before  the  Judicature  Act  is  not  within  the 
scope  of  this  section,  and  is  therefore  still  invalid  in  law  and  can  only  be  enforced  in  the 
manner  usual  in  courts  of  equity  before  the  Act,  1.  e.,  the  assignor  must  still  be  joined,  either 
as  a  plaintiff  or  a  defendant  (see  Turquand  v.  Fearon,  1879, 4  Q.  B.  D.  280).  And  in  cases  which 
do  fall  within  the  section,  all  former  equities  remain  unaffected;  the  assignee  has  the  benefit 
of  a  new  procedure  at  law;  but  none  of  the  rights  of  the  debtor  or  of  the  assignor  are  re- 
stricted or  destroyed  {Hudson  v.  Fernyhough,  1889,  61  I,.  T.  722;  and  see  the  judgment  of  A. 
I,.  Smith,  J.,  in  IValker  v.  Bradford  Old  Bank,  1884,  12  Q.  B.  D.  517). 

"The  distinctions  between  assignments  within  the  section  and  those  outside  it  should  be 
carefully  noted,  so  that  the  plaintiff  may  know  which  procedure  to  adopt.**  Mr.  W.  Blake 
Odgers,  in  i  Ency.  Laws  0/ England,  354. 
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I.      WHAT   CHOSES  IN  ACTION  ARE  ASSIGNABLE. 

I.     Among  rights  in  contract, 

SHARP   V,    EDGAR, 

Superior  Court  of  the  City  of  New  York,  December  15,  1849. 

[3  Sandf.  379.] 

This  was  an  action  brought  after  the  code  took  effect,  for  the  recovery 
of  a  payment  due  upon  a  contract,  with  one  Lewis  B.  Griffin,  and 
assigned  by  him  to  Sharp,  the  plaintiff. 

The  (complaints  alleged  that  in  August,  1848,  the  defendant  and 
several  others,  owners  of  Pier  No.  11,  North  River,  made  a  contract 
with  Griffin  by  which  Griffin  agreed  to  perform  certain  work  in 
sheathing  and  extending  the  pier,  and  furnishing  the  necessary  mate- 
rials, in  accordance  with  certain  plans  and  specifications,  for  the  sum  of 
$8670 ;  that  the  contract  provided  for  payments  from  time  to  time,  upon 
the  production  of  the  superintendent's  certificates,  each  of  the  parties  to 
be  liable  only  for  the  payment  of  his  proportion  of  the  sum  agreed  to  be 
paid,  according  to  his  interest  in  the  pier ;  that  on  September  4,  1848, 
Griffin  duly  assigned  to  the  plaintiff,  by  an  instrument  under  his  hand 
and  seal,  all  payments  due,  or  to  become  due,  upon  the  contract,  and 
that  notice  of  the  assignment  was  thereupon  given  to  the  defendant ; 
that  Griffin  proceeded,  and  complied  with  the  contract  on  his  part,  and 
performed  the  work  stipulated  for.  The  complaint  further  alleged  that 
the  superintendent's  certificate  was  given  December  12,  1848,  by  which 
the  second  payment  became  due,  and  that  the  proportion  due  from  the 
defendant,  in  respect  to  his  interest  in  the  pier,  was  $359.70,  which  had 
been  demanded  and  was  refused. 

The  answer  admitted  the  making  of  the  contract,  and  alleged  that  a 
paper,  purporting  to  be  an  assignment  made  by  Griffin,  was  shown  to 
the  defendant ;  that  whether  it  was  a  valid  assignment  or  not,  or 
whether  an  assignment  of  the  whole  or  part  of  the  payment,  the 
defendant  was  ignorant ;  that  he  did  not  recognize  the  paper  as  a  notice 
binding  on  him ;  that  when  the  first  payment  upon  the  contract  became 
due,  the  defendant  deposited  his  proportion  in  the  hands  of  the 
superintendent,  to  be  paid  when  called  for;  that  the  same  was  paid 
upon  the  order  of  Griffin,  the  order  being  made  payable  to  plaintiff; 
that  the  second  payment  was  paid  by  the  superintendent  to  Griffin  in 
person,  upon  his  request,  and  on  the  production  of  the  proper  certificate, 
which  payment,  it  was  insisted,  was  valid  and  legal,  and  a  bar  to  the 
claim  of  the  plaintiff. 

The  cause  came  on  for  trial  before  Vanderpoel,  J.  After  proof  of 
the  contract,  the  plaintiff  read  in  evidence  the  assigptiment  from  Griffin 
to  the  plaintiff,  duly  acknowledged  and  recorded,  December  28,  1848. 
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It  appeared  that  notice  of  the  assignment  to  plaintiff  was  given  to 
the  defendant,  September  25,  1848,  and  that  he  was  notified  not  to 
make  any  more  payments  to  Griffin ;  that  the  defendant  read  the 
assignment,  and  told  the  partj^  giving  the  notice  that  he  had  better 
see  the  superintendent ;  that  accordingly,  two  or  three  days  after- 
ward, notice  in  like  manner  was  given  to  the  superintendent.  It 
appeared  on  the  part  of  the  defendant,  by  the  testimony  of  the  super- 
intendent, that  he  was  called  on  by  the  plaintiff  for  the  first  payment ; 
that  the  plaintiff  demanded  payment  as  assignee ;  that  the  witness 
declined  paying  him  without  a  written  order  from  Griffin,  which  was 
subsequently  furnished,  dated  November  i,  1848,  made  payable  to  the 
plaintiff;  and  that  the  first  payment  was  made  upon  this  order.  It 
was  also  proved  that  the  third  pa5rment  was  made  in  like  manner,  by 
Griffin's  order,  dated  January  12,  1849;  ^.nd  that  in  all  cases  the  cer- 
tificate was  made  out  in  Griffin's  name,  and  given  to  him. 

The  court  charged  the  jury  that  the  contract  was  assignable,  and 
that  a  compliance  with  the  request  for  an  order  was  not  a  waiver  of  the 
notice  g^ven  to  the  defendant. 

The  jury  found  for  the  plaintiff  for  the  amount  claimed,  on  which  a 
judgment  was  entered,  and  the  defendant  appealed. 

Gerard  W.  Morris,  for  the  defendant. 

D.  D,  Field,  for  the  plaintiff.* 

By  the  Court,  Vanderpoel,  J. — The  defendant  resists  the  plaintiff^s 
right  to  recover,  on  the  ground  that  the  contract  was  not  assignable. 

Section  1 1 1  of  the  code  of  procedure  provides,  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  and  if  thecanse 
of  action  here  was  assignable,  it  was  competent  for  the  plaintiff  to 
maintain  the  action.  It  is  a  general  rule,  that  all  choses  in  action  may 
be  assigned  in  equity,  and  the  assignee  has  an  equitable  right,  which 
he  may  enforce  in  the  name  of  the  assignor,  Bac.  Abr.,  Title  ''Assign- 
ment'' A  ;  Wheeler  V.  Wheeler,  9  Cow.  34  ;  Eastman  v.  Wright,  6  Pick. 
316,  The  provision  of  the  code  renders  the  intervention  of  a  court  of 
equity  now  unnecessary,  as  the  assignee,  who  is  the  party  in  interest, 
may  bring  a  suit  directly  in  his  own  name. 

The  defendant  contends  that  this  is  a  personal  contract,  depending 
upon  the  skill,  honesty,  and  integrity  of  the  one  party,  and  the  respon- 
sibility of  the  other,  and  therefore  can  not  be  assigned.  If  there  be 
any  force  in  this  position  as  an  abstract  proposition,  an  abundant 
answer  to  it  here  is,  that  nothing  is  assigned  but  the /fl^/w^«/^  on  the  con- 
tract. These  pa5anents,  of  course,  must  be  earned  by  Griffin,  before 
any  right  of  action  can  accrue  in  his  favor,  or  in  favor  of  the  plaintiff. 
Griffin  is  not,  by  virtue  of  the  assignment,  exonerated  and  discharged 
from  the  burthen  imposed  upon  him  by  the  contract.  He  must  perform 
the  work,  according  to  the  contract,  before  any  liability  can  be  raised 

I  The  arguments  are  omitted. 
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from  the  defendants  to  any  one.  The  defendants  maintain  unimpaired 
all  their  right  to  the  skill,  honesty,  and  integrity  of  the  assignor,  not- 
withstanding the  assignment.  The  want  of  skill  of  Sharp,  the  plaintiff, 
is  not  substituted  for  the  skill  of  GriiBn,  which  the  defendants  contend 
may,  with  them,  have  been  the  principal  inducement  to  this  contract. 

There  are  contracts  imposing  a  mere  personal  trust  upon  a  party, 
which  are  not  assignable.  The  cases  of  Hall  v.  Gardiner y  i  Mass.  172, 
and  Davis  v,  Cobum,  8  Mass.  299,  exemplify  this  principle.  In  both 
these  cases,  it  was  held  that  an  indenture  of  apprenticeship  is  not 
assignable  by  the  master,  because  he  has  a  mere  personal  trust.  So 
where  a  party  by  assignment  does  an  act  which  is  tantamount  to  say- 
ing that  he  will  not  perform  his  part-of  a  contract,  not  yet  executed,  he 
cannot,  by  assigning,  impose  upon  the  other  party  the  obligation  of 
performing  to  the  assignee.  Robson  v.  Drummondy  2  Bam.  &  Adol. 
303,  was  a  case  of  this  description,  where.  A.,  a  coachmaker,  entered 
into  an  agreement  to  furnish  B.  with  a  carriage,  for  the  term  of  five 
years,  at  seventy-five  guineas  a  year.  Before  the  expiration  of  the  first 
three  years,  A.  assigned  all  his  interest  in  the  business  and  in  the  con- 
tract in  question  to  C,  and  the  business  was  afterward  carried  on  by 
C.  alone.  The  assignee  brought  an  action  for  the  two  payments,  which, 
according  to  the  terms  of  the  contract,  would  become  due  during  the 
last  two  years  of  its  continuance.  It  was  held  that  the  action  was  not 
maintainable  ;  that  A.,  by  transferring  all  his  interest  in  the  establish- 
ment to  C,  had  become  incapable  of  performing  his  part  of  the  con- 
tract. The  party  with  whom  the  defendant  originally  contracted  hav- 
ing placed  himself  in  a  position  where  he  could  not  perform  his  part  or 
the  contract,  the  defendant  was  justly  held  to  be  discharged.  That  is 
not  like  the  present  case.  Here,  Griffin,  by  assigning  the  payments, 
did  not  disable  himself  from  performing  the  service,  which  was  a  con- 
dition precedent  to  the  defendant's  liability. 

There  is  another  class  of  cases,  in  which  assignments  will  not  be 
upheld,  either  in  equity  or  at  law,  as  being  against  the  principles  of 
public  policy,  i  Story  Eq.  Jur.  §  1040,  d.  p.  395.  An  officer  in  the 
army  will  not  be  allowed  to  pledge  or  assign  his  commission  by  way 
of  mortgage,  for  his  commission  is  an  honorary  personal  trust.  In 
like  manner,  the  profits  of  a  public  office  would  seem,  upon  a  similar 
ground  of  public  policy ,  not  to  be  assignable.  Palmer  v.  Bate,  2  Brod.  & 
Bing,  673  ;  Davis  v.  Duke  of  Marlborough ,  i  Swanst.  79.  It  has  been 
questioned  by  some  jurists,  whether  pensions  from  the  government  are 
assignable,  i  Story  Eq.  Jur.  p.  397.  But  in  England  they  are,  under 
certain  circumstances,  held  now  to  be  assignable.  Wills  v,  Foster,  8 
M.  &  W.  149.     Ex  parte  Battine,  4  Bam.  &  Adolp.  690. 

We  do  not  consider  this  case  as  coming  within  the  principles  of  any 
of  the  cases  in  which  contracts  or  choses  in  action  have  been  held  not 
to  be  assignable  ;  and  the  plaintiff  here  is  entitled  to  recover. 

Motion  for  new  trial  denied. 
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HOOKER  v.  KAGLE  BANK  OF  ROCHEvSTER. 
Court  of  Appeals  of  Nkw  York,  January,  1864. 

[30  iV.  y.  83.] 

In  April,  1854,  the  defendant  owned  a  lot  of  land  in  the  city  cf 
Rochester,  the  buildings  on  which  had  been  destroyed  by  fire.  Defend- 
ant intended  to  erect  on  this  lot  a  new  building,  in  a  part  of  which 
its  banking  house  was  to  be  located.  Kaufhnan  &  Bissel,  the 
assignors  of  plaintifiPs  claim,  were  a  firm  of  architects,  in  Rochester 
at  this  time ;  and  Bissel  had  entered  into  a  contract  with  the  defendant 
for  the  purchase  of  a  part  of  the  premises  on  which  the  defendant  was 
to  erect  a  new  building,  but  this  agreement  was  rescinded  before  the 
transactions  hereinafter  mentioned.  Kaufifinan  &  Bissel  prepared  plans 
and  specifications  for  the  new  building,  under  a  contract,  as '  is  alleged 
in  the  complaint,  with  the  defendant  to  furnish  the  same  and  super- 
intend the  work,  for  the  sum  of  $1,000.  The  excavation  of  the  cellar 
and  construction  of  a  sewer  on  the  premises  were  let  to  one  Potter, 
who  had  entered  into  a  contract  for  the  work,  and  he  performed 
work  according  to  the  plans  and  specifications  furnished  by  Kauffinan  & 
Bissel,  and  was  paid  upon  estimates  made  by  them. 

In  the  spring  of  1855  the  bank  sold  the  premises  to  one  Chappel,  who 
asstuned  the  contract  with  Potter,  and  agreed  to  pay  a  small  sum  to 
one  Austin,  an  architect,  for  work  done  in  reference  to  the  building, 
and  also  to  pay  Kaufifman  &  Bissel  a  sum  for  like  services  not  then 
liquidated,  not  exceeding,  however,  $50.  Chappel  dismissed  Kaufiinan 
&  Bissel,  and  employed  another  architect,  although  they  were,  as  they 
allege,  ready  and  willing  to  go  on  with  the  work. 

The  complaint  contained  two  causes  of  action ;  one  on  a  special  con- 
tract to  pay  $1,000  for  the  services  to  be  rendered  by  Kaufifman  &  Bissel 
the  other  on  a  quantum  meruit.  The  assignment  to  the  plaintifif  from 
Kaufiinan  &  Bissel  was  not  in  writing,  and  evidence  of  the  assignment 
was  objected  to  on  that  ground. 

On  the  trial,  evidence  was  given  on  the  part  of  the  plaintifif,  who  was 
assignee  of  the  demand  from  Kaufi&nan  &  Bissel,  tending  to  prove  an 
agreement  by  the  defendant,  through  its  president  and  two  other  oflicers, 
to  employ  and  pay  Kaufifaian  &  Bissel  for  preparing  plans,  &c.,  $1,000 ; 
and  on  the  part  of  the  bank,  tending  to  show  that  no  such  agreement 
was  made.  It  was  shown  that  at  the  time  when  Kaufifman  &  Bissel 
were  dismissed  one-half  of  the  work  was  done. 

The  defendant  moved  for  a  non-suit  on  the  grounds :  ist.  That  no 
cause  of  action  had  been  proved.  2nd.  That  neither  of  the  issues  had 
been  proved.     3rd.  That  the  assignment  to  the  plaintifif  was  not  in 


382  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT. 

writing,  and  therefore  was  invalid.     The  motion  was  denied  and  the 
defendant's  counsel  excepted.     .     .     .* 

The  jury  found  for  the  plaintiff  $500,  for  which  sum  judgment  was 
rendered,  and  the  same  was  affirmed  at  a  general  term  of  the  supreme 
court.     The  defendant  appealed. 

,  for  the  appellant. 

T.  C.  Montgomery,  for  the  respondent. 

MuLtr'N,  J. — Proof  was  given,  on  the  trial,  tending  to  prove  an  express 
contract  by  the  defendant  to  employ  Kaufifman  &  Bissel  as  architects 
to  make  plans,  &c.,  for  the  new  building,  and  to  pay  them  therefor  the 
sum  of  $1,000.  The  jury,  by  finding  for  the  plaintiff  $500  only,  must 
have  found  that  there  was  no  express  promise  to  pay  Kauffman  & 
Bissel  $1,000,  but  they  have  found  an  agreement  to  employ  them; 
that  they,  Kauffman  &  Bissel,  have  performed  services  for  the  defend- 
ant, and  that  such  services  are  reasonably  worth  $500.  It  is  not 
necessary,  in  order  to  charge  a  corporation  for  services  rendered,  that 
the  directors,  at  a  formal  meeting,  should  either  have  formally  author- 
ized or  ratified  the  employment.  For  many  purposes  the  officers  and 
agents  of  the  corporation  may  employ  persons  to  perform  services  for 
it,  and  such  employment,  being  within  the  scope  of  the  agent  or  officers* 
duty  binds  the  corporation.  In  other  cases,  if  an  officer  employs  a  person 
to  perform  a  service  for  the  corporation,  and  it  is  performed  with 
the  knowledge  of  the  directors  and  they  receive  the  benefit  of  such 
service  without  objection,  the  corporation  is  liable  upon  an  implied 
assumpsit,^ 

There  was  sufficient  evidence  to  authorize  the  verdict.  .  .  . 

The  defendant  moved  for  a  non-suit  on  several  grounds,  all  of  which 
are  disposed  of  by  the  legal  propositions  above  advanced  except  one, 
and  that  is,  that  the  assignment  from  Kaufiman  &  Bissel  to  the  plain- 
tiff, being  without  writing,  was  void. 

A  chose  in  action  might  at  law  be  assigned  without  writing,  so  as  to 
enable  the  assignee  to  enforce  the  debt  or  demand  assigned  in  the  name 
of  the  assignor,  if  there  was  a  valuable  consideration  and  the  delivery 
of  the  thing  assigned.'  Such  an  assignment  in  equity,  enabled  the 
assignee  to  sue  in  his  own  name. 

A  book  debt  is  a  chose  in  action  and  assignable;  Dix  v,  Cobd, 
4  Mass.  508 ;  and  may  like  any  other  chose  in  action,  be  assigned  by 
parol.* 

1  Part  of  the  reporter's  statement  is  omitted. 

s  Citing,  Danforth  v.  Schoharie  Turnpike  Co.,  la  Johns.  227;  Dunn  v.  Rector  of  St.  Andrews, 
14  id.  118;  I/)ng  Island  Railroad  Co.  v.  Marquand,  6 1«egal  Obs.  x6o;  Pister  v.  I^aRue,  15  Barb. 
323:  7  Cowen,  540;  9  Paige,  496;  17  N.  Y.  449;  22  Wend.  348;  ao  Wend.  91;  4  Cow.  645;  Angel  & 
Ames  on  Corp.,  if  7,  8. 

5  Citing,  Pord  v.  Stuart,  19  Johns.  34a;  Briggs  v.  Dorr,  19  id.  95;  Prescott  v.  Hall,  17  id.  284. 

4  Citing,  Jones  v.  Witter,  13  Mass.  304;  Briggs  v.  Dorr,  19  Johns.  95;  2  Cases  in  Chancery^ 
7,  37;  Dunn  V.  Sell,  15  Mass.  485. 
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Under  the  code,  an  assignment  valid  as  an  equitable  assignment  is 
equally  valid  at  law.     (Code,  §  iii).* 

All  the  judges  concurring.  Judgment  affirmed.  * 


WHITMAN   ET  AI.  v.    KEITH  ET  AL. 
Supreme  Court  of  Ohio,   December  Term,  1868. 

[18  O.  S.  134.] 

Error  to  the  court. of  common  pleas  of  Cuyahoga  county.  Reserved 
in  the  district  court. 

In  September,  1856,  one  George  A.  Howe  brought  a  civil  action  in 
the  court  of  common  pleas  of  Cuyahoga  county,  against  one  William 
E.  Cornwall,  seeking  to  recover  the  value  of  a  certain  draft  or  bill  of 
exchange  drawn  by  one  Byers,  which,  as  he  averred,  had  been  received 
for  him  by  Cornwall,  while  in  his  emplo3rment,  and  which  Cornwall 
had  fraudulently  converted  to  his  own  use. 

Having  made  the  necessary  affidavits,  he  procured  an  order  of  attach- 
ment against  Cornwall,  and  garnishee  process  against  the  firm  of 
Whitman,  Standart  &  Co.,  under  which  name  the  plain tififs  in  error 
were  doing  business  as  bankers. 

This  process  was  served  on  the  firm  by  leaving  a  true  copy  thereof  at 
its  usual  place  of  business,  with  Stephen  H.  Standart,  he  being  in 
charge  of  the  office.     Stephen  H.  Standart  was  not  a  member  of  the 

1  Part  of  the  opinion  is  omitted. 

t  In  Seymour  v.  AuUman  &  Co.  (1899),  —  Iowa, ,  80  N.  W.  401,  the  plaintiffs  sued  to 

recover  commissions  alleged  to  be  due  from  defendants  to  Parks  Bros.,  and  orally  assigned 
by  the  latter  to  plaintiff.  Said  the  court,  per  Deemzr,  J.:  **It  is  insisted  that  the  verbal 
sssignment  of  a  chose  in  action  is  invalid.  Such  was  the  holding  of  this  court  under  the 
provisions  of  section  952  of  the  code  of  1851.  See  Andrews  v.  Brown^  i  Iowa,  154;  Beebe  v. 
Funkhouser^  2  Iowa,  314;  IVilliams  v.  Soulier^  7  Iowa,  435.  And  although  there  has  been  no 
substantial  change  in  the  wording  of  the  statute,  the  later  cases  all  hold  that  a  verbal  assign- 
ment is  good.  Conyngham  v.  Smithy  16  Iowa,  471;  Moore  v.  Ixnvrey^  25  Iowa,  336;  Barthol  v. 
Biakin^  34  Iowa,  452;  Mc  IVilliams  v,  IVebby  32  Iowa,  577;  Hoffman  v.  Smt/h,  94  Iowa,  498,  63  N. 
W.  182;  Foster  V.  Trenary^  65  Iowa,  622,  22  N.  W.  898;  Metcalf  v.  Kincaidy  87  Iowa,  443,  54  N. 
W.  867;  Howe  v.Jones^  57  Iowa,  140,  8  N.  W.  451,  10  N.  W.  299.  And  while  none  of  these  later 
cases  expressly  overruled  the  former  ones,  yet  such  is  theif  effect. 

"We  are  asked  to  say,  however,  that  the  earlier  decision  announces  the  correct  rule,  and 
that  a  chose  in  action  can  not  be  assigned  by  parol.  This  we  are  not  prepared  to  do.  The 
great  weight  of  reason  and  authority  favors  the  proposition  that  such  an  assignment  may 
be  by  parol.    See  cases  cited  in  2  Am.  &  £ng.  Bnc.  I«aw  (2d.  Bd.),  pp.  1056,  1058." 

Accord&Xso,  Tone  v.  Shankland  (1900),  —  Iowa ,  81  N.  W.  789 ;  Roberts  v.  First  National 

Bank  (1899),  —  N.  D.  ,  79  N.  W.  993;   Wilt  v.  Huffmann  (1899).  —  W.  Va.,  33  S.  E. 

279;  Perkins  V.  Peterson  (1892),  2  Colo.  App.  242  ;  Pice  v.  Yakima  Railway  (1892),  4  Wash. 
724 :  Clegg  V.  New  York  Newspaper  Union  (1893),  72  Hun,  395  :  Piker  v.  Curtis  (1896),  39  N. 
Y.  Supp.  340  ;  S.  C,  17  Misc.  134,  137  :  "  No  formality  is  necessary  to  effect  the  transfer  of 
a  chose  in  action.  Any  transaction  between  the  contracting  parties  which  indicated  their 
intention  to  pass  the  beneficial  interest  in  the  right  from  one  to  the  other  is  sufficient  fo. 
that  purpose.  A  debt  or  claim  may  be  assigned  by  parol  as  well  as  by  writing."— /Jrr 
McAoAM,  ].—Ed. 
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firm ;  but  Charles  W.  Standart,  one  of  the  partners,  subsequently 
appeared  with  an  attorney  retained  by  him  on  behalf  of  the  firm,  before 
a  commissioner  appointed  by  the  court  for  that  purpose,  and  without 
objection  answered  to  the  process  by  submitting  to  an  examination 
touching  the  alleged  property  of  Cornwall  in  possession  of  the  firm. 
and  the  alleged  indebtedness  of  the  firm  to  Cornwall.     .     .     . 

Howe  recovered  a  judgment  in  his  action  against  Cornwall,  in  May, 
1858,  for  the  sum  of  $1,442.83  and  costs. 

This  judgment  remaining  wholly  unpaid,  the  defendants  in  error,  as 
the  assignees  thereof,  commenced  the  original  action  in  this  case,  in 
January,  1859,  under  section  218  of  the  code,*  seeking  to  subject  the 
plaintiffs  in  error,  who  are  the  members  of  said  firm,  to  liability,  by 
reason  of  the  alleged  unsatisfactory  and  untrue  character  of  the  answer 
of  the  firm,  as  such  garnishee,  and  to  recover  a  judgment  against  the 
plaintiffs  in  error,  individually,  for  the  amount  of  the  property  and 
credits  of  Cornwall  in  the  possession  of  the  firm  at  the  time  when  it 
was  so  gamisheed. 

The  petition  in  the  court  below  alleged  that  the  answer  of  the  firm 
in  the  garnishee  proceeding  was  untrue,  in  averring  that  the  firm  was 
not  indebted  to  Cornwall  and  had  none  of  his  property  under  its  con- 
trol, when  in  fact  it  was  so  indebted,  and  had  the  control  of  such  prop- 
erty to  the  amount  of  $1,400. 

The  defendants  demurred  to  this  petition,  on  the  grounds  :  i.  That 
the  action  should  have  been  brought  in  the  name  of  George  A.  Howe, 
the  plaintiff  in  attachment,  and  could  not  be  maintained  in  the  name  of 
his  assignees,  the  present  plaintiffs  ;  2.  That  the  action  should  have 
been  brought  against  the  firm  by  its  firm  name,  and  not  against  the 
members  of  the  firm  individually  ;  and  3.  That  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
overruled  by  the  court. 

Moses  Kelley^  and  Prentiss  <2f  Baldwin y  for  plain tifis  in  error. 

Keith  &  Coon,  in  person.- 

Scott,  J. — ^The  first  question  raised  by  the  assignments  of  error  in 
this  case  is  :  Did  the  court  below  err  in  overruling  the  demurrer  to 
the  plaintiflPs  petition  ?  This  demurrer,  it  is  said,  should  have  been 
sustained  for  several  reasons. 

I.  It  is  claimed  that  the  action  should  have  been  brought  by  Howe, 
the  plaintiff  in  attachment,  and  could  not  be  maintained  in  the  name  of 
his  assignees. 

The  right  of  action  against  a  garnishee,  given  by  section  218  of  the 
code,  was  intended  as  a  means  of  procuring  satisfaction  of  the  attaching 
creditor's  claim.     It  is  incidental  to,  and  inseparable  from,  the  owner- 

1  Enacting  that  if  a  garnishee  appear  and  answer  and  his  disclosure  be  not  satisfactory  to 
the  plaintiff  .  .  .  the  plaintiff  may  proceed  against  him  by  an  action.  Same  enactment 
in  Ohio  Revi^d  Stats.,  H  5551,  555a. 

S  The  arguments  are  omitted. 
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ship  of  such  claim,  and  by  the  assignment  of  the  claim  passes  to  the 
assignee.  The  general  rule  of  the  code,  established  by  section  25,  is 
that  ' '  every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest, "  and  the  only  exceptions  to  that  rule  are  to  found  in  section 
27.  None  of  them  relates  to  the  case  of  assignments.  But  section  26 
provides  that,  '*in  the  case  of  an  assignment  of  a  thing  in  action,  the 
action  by  the  assignee shdXl  be  without  prejudice,  **  etc.,  clearly  implying 
that  the  action  is  to  be  brought  by  the  assignee.  Where  at  common 
law  an  assignment  of  a  chose  in  action  would  pass  only  the  equitable 
title,  it  is  the  policy  of  the  code  to  vest  in  the  assignee  the  legal  title, 
and  consequent  right  oi  action  in  his  own  name.     .     .     .' 

Day,  C.  J.,  and  Brinkerhopp,  Welch,  and  White,  JJ.,  concurred. 

Judgment  affirmed* 


ARKANSAS  VALLEY  SMELTING  COMPANY  v,  BELDEN 

MINING   COMPANY. 

Supreme  Court  op  the  United  States,  May  14,  1888. 

[127  U.  S,  379.] 

This  was  an  action  brought  by  a  smelting  company,  incorporated  by 
the  laws  of  Missouri,  against  a  mining  company,  incorporated  by  the 
laws  of  Maine,  and  both  doing  business  in  Colorado  by  virtue  of  a 
compliance  with  its  laws,  to  recover  damages  for  the  breach  of  a  con- 

1  Only  80  mach  of  the  opinion  ia  given  as  relates  to  the  one  point. 

t  See  also,  Sibley  v.  County  of  Pine  (1883),  31  Minn,  aoi:  The  lien  of  an  attorney  for  his 
<»nipen8ation  upon  a  judgment  is  assignable.  Kinney  v.  Duluth  Ore  Co.  (1894),  58  Minn. 
455:  The  proper  transfer  of  a  claim  the  pajrment  of  which  may  be  enforced  under  the 
mechanic's  lien  law  (Minnesota  laws  of  1889,  ch.  aoo),  operates  in  Minnesota  as  the  asaign- 
ment  of  the  right  to  a  lien,  including  the  right  of  the  transferee  to  file  the  lien  statement  in 
his  own  name.  The  Victorian  Number  7\t/o  (1894),  a6  Ore.  194  (reviewing  authorities  on  the 
assignability  of  mechanics'  liens).  Duncan  v.  Haum  (1894),  104  Cal.  10:  '*  There  is  a  conflict 
in  authority  from  other  states  as  to  whether  statutory  liens  of  the  class  created  by  the  act  in 
•question  pass  by  assignment  of  the  debt;  some  of  the  authorities  holding  that  it  is  strictly  a 
personal  right  and  dies  unless  asserted  in  the  hands  of  the  one  for  whose  benefit  it  is  pri- 
marily given ;  while  other  cases  hold  in  effect  that  being  given  as  security  for  the  performance 
of  the  obligation,  it  beromes  an  incident  which  follows  it  upon  assignment. 

**  Whatever  may  be  the  rule  in  other  states,  in  the  absence  of  statutory  regulation,  it 
would  seem  that  the  code  solves  the  question  here  presented.  Section  3909  of  the  Civil  Code, 
speaking  on  the  subject  of  liens  in  general,  declares  that '  a  lien  is  to  be  deemed  accessory 
to  the  act  for  the  performance  of  which  it  is  security  *;  and  section  1084  of  the  same  code,  re- 
lating to  thd  effect  of  transfer,  provides  that:  *  The  transfer  of  a  thing  transfers  also  all  its 
incidents,  unless  expressly  excepted.'  The  language  of  section  3909  may  be  taken  as  refer- 
ring to  perfected  and  subsisting  liens."— /^r  Van  Fleet,  J.  It  was  accordingly  held  that 
the  assignee  of  the  claims  of  certain  laborers  who  had  performed  work  of  the  character 
contemplated  in  a  California  statute,  on  the  threshing-machine  of  the  defendants,  could  sue 
to  enforce  and  foreclose  a  lien  for  the  value  of  this  labor. 

Compare  Mills  v.  La  Verne  Co.  (1893),  97  Cal.  254,  and  Rauer  v.  Fay  (1895),  110  Cal.  361, 367: 
*'A  perfected  lien  may  be  assigned,  or  rather  it  passes  with  an  rssignment  of  the  demand 
for  which  it  stands  as  security.  The  mere  right  to  take  a  lieu  in  the  present  or  future 
is  not  assignable."— /fer  Searls,  C—Ed. 


38t>  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT 

tract  to  deliver  ore,  made  by  the  defendant  with  Billing  and  Eilers,  and 
assigned  to  the  plaintiflf.  The  material  allegations  of  the  complaint 
were  as  follows : 

On  July  12,  1 88 1,  a  contract  in  writing  was  made  between  the  defend- 
ant of  the  first  part  and  Billing  and  Eilers  of  the  second  part,  by  which 
it  was  agreed  that  the  defendant  should  sell  and  deliver  to  Billing  and 
Eilers  at  their  smelting  works  in  I^eadville  ten  thousand  tons  of  car- 
bonate lead  ore  from  its  mines  at  Red  Cliff,  at  the  rate  of  at  least  fifty- 
tons  a  day,  beginning  upon  the  completion  of  a  railroad  from  I^eadville 
to  Red  Cliff,  and  continuing  until  the  whole  should  have  been  deliv- 
ered, and  that '  *  all  ore  so  delivered  shall  at  once  upon  the  delivery 
thereof  become  the  property  of  the  second  party  ;**  and  it  was  further 
agreed  as  follows : 

"  The  value  of  said  ore  and  the  price  to  be  paid  therefor  shall  be  fixed  in 
lots  of  about  one  hundred  tons  each  ;  that  is  to  say,  as  soon  as  such  a  lot  of  ore 
shall  have  been  delivered  to  said  second  party,  it  shall  be  sampled  at  the 
works  of  said  second  party,  and  the  sample  assayed  by  either  or  both  of 
the  parties  hereto,  and  the  value  of  such  lots  of  ore  shall  be  fixed  by  such 
assay ;  in  case  the  parties  hereto  can  not  agree  as  to  such  assay,  they  shall 
agree  upon  some  third  disinterested  and  competent  party,  whose  assay  shall  be 
final.  The  price  to  be  paid  by  said  second  party  for  such  lot  of  ore  shall  be 
fixed  on  the  basis  hereinafter^agreed  upon  by  the  closing  New  York  quotations 
for  silver  and  common  lead,  on  the  day  of  the  delivery  of  sample  bottle,  and  so 
on  untjl  all  of  said  ore  shall  have  been  delivered. 

' '  Said  second  party  shall  pay  said  first  party  at  said  Leadville  for  each  such 
lot  of  ore  at  once,  upon  the  determination  of  its  assay  value,  at  the  following 
prices, ' '  specifying,  by  reference  to  the  New  York  quotations,  the  price  to  be 
paid  per  pound  for  the  lead  contained  in  the  ore,  and  the  price  to  be  paid  for 
the  silver  contained  in  each  ton  of  ore,  varying  according  to  the  proportions  of 
silica  and  of  iron  in  the  ore. " 

The  complaint  further  alleged  that  the  railroad  was  completed  on 
November  30,  i88i,  and  thereupon  the  defendant,  under  and  in  compli- 
ance with  the  contract,  began  to  deliver  ore  to  Billing  and  Eilers  at 
their  smelting  works,  and  delivered  167  tons  between  that  date  and 
January  i,  1882,  when  ' '  the  said  firm  of  Billing  and  Eilers  was  dissolved, 
and  the  said  contract  and  the  business  of  said  firm,  and  the 
smelting  works  at  which  said  ores  were  to  be  delivered,  were 
sold,  assigned,  and  transferred  to  G.  Billing,  whereof  the  defend- 
ant had  due  notice;  '*  that  after  such  transfer  and  assignment  the 
defendant  continued  to  deliver  ore  under  the  contract,  and  between 
January  i,  and  April  21,  1882,  delivered  to  Billing  at  said  smelting 
works  894  tons;  that  on  May  i,  1882,  the  contract,  together  with  the 
smelting  works,  were  sold  and  conveyed  by  Billing  to  the  plaintiff, 
whereof  the  defendant  had  due  notice  ;  that  the  defendant  then  ceased 
to  deliver  ore  under  the  contract,  and  afterwards  refused  to  perform  the 
contract,  and  gave  notice  to  the  plaintiff  that  it  considered  the  contract 
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cancelled  and  annulled  ;  that  all  the  ore  so  delivered  under  the  con- 
tract was  paid  for  according  to  its  terms ;  that  '  *  the  plaintiff  and  its 
assignors  were  at  all  times  during  their  respective  ownerships  ready, 
able,  and  willing  to  pay  on  the  like  terms  for  each  lot  as  delivered, 
when  and  as  the  defendant  should  deliver  the  same,  according  to  the 
terms  of  said  contract,  and  the  time  of  payment  was  fixed  on  the  day 
of  delivery  of  the  *  sample  bottle, '  by  which  expression  was,  by  the  cus- 
tom of  the  trade,  intended  the  completion  of  the  assay  or  test  by  which 
the  value  of  the  ore  was  definitely  fixed;"  and  that  "the  said  Bil- 
ling and  Eilers,  and  the  said  G.  Billing,  their  successor  and  assignee, 
at  all  times  since  the  delivery  of  said  contract,  and  during  the  respec- 
tive periods  when  it  was  held  by  them  respectively,  were  able,  ready 
and  willing  to  and  did  comply  with  and  perform  all  the  terms  of  the 
same,  so  far  as  they  were  by  said  contract  required  ;  and  the  said  plain- 
tiff has  been  at  all  times  able,  ready,  and  willing  to  perform  and  comply 
with  the  terms  thereof,  and  has  from  time  to  time,  since  the  said  con- 
tract was  assigned  to  it,  so  notified  the  defendant/' 

The  defendant  demurred  to  the  complaint  for  various  reasons,  one  of 
which  was  that  the  contract  therein  set  forth  could  not  be  assigned,  but 
was  personal  in  its  nature,  and  could  not,  by  the  pretended  assignment 
thereof  to  the  plaintifif,  vest  the  plaintiff  with  any  power  to  sue  the 
defendant  for  the  alleged  breach  of  contract. 

The  circuit  court  sustained  the  demurrer,  and  gave  judgment  for  the 
defendant ;  and  the  plaintiff  sued  out  this  writ  of  error. 

Mr,  R,  S.  Morrison,  Mr.  T.  M,  Patterson,  and  Mr,  C.  S,  TTiomas, 
for  plaintiff  in  error. » 

t  On  behalf  of  the  plaintiff  in  error,  the  following  points,  among  others,  were  submitted: 
"This  is  an  executory  contract.  The  rule  as  to  the  assignability  of  such  instruments  is  that 
all  contracts  may  be  assigned,  either  before  or  after  the  breach,  which  were  not  entered  into 
upon  the  one  side  or  the  other  upon  the  basis  of  a  personal  trust  in  the  peculiar  fitness  of 
the  other  party  to  perform  his  part.  The  illustration  so  often  used  is  that  of  an  author  to 
write  a  book;  or  an  artist  to  paint  a  picture;  neither  of  which  can  be  assigned  on  the  part  of 
the  person  whose  genius  is  depended  upon.  But  an  agreement  to  pay  |i,ooo  for  a  valuable 
consideration,  or  to  deliver  ten  tons  of  coal  at  so  much  per  ton,  can  not  belong  to  this  class 
of  cases,  as  in  either  instance  it  can  make  no  difference  to  either  pirty  who  executes  the 
other  part  of  the  contract.  Where  taste,  skill,  or  genius  is  one  of  the  elements  relied  upon, 
the  contract  can  not  be  assigned;  where  it  is  only  a  question  of  so  much  lost  or  so  much 
gained,  whoever  performs  the  contract,  it  may  be  assigned. 

"  To  which  class  does  the  contract  in  the  case  at  bar  belong  ?  Reduced  to  its  elements  the 
contract  amounts  to  no  more  than  an  agreement  on  the  one  side  to  sell  ten  thousand  tons  of 
ore,  and  on  the  other  to  receive  and  pay  for  the  same.  It  makes  no  difference  to  the  one  party 
who  gives  him  the  ore,  nor  to  the  other  who  pays  him  the  price;  all  that  both  parties  want 
is  what  they  have  contracted  to  get.  No  peculiar  fitness  on  either  side  is  needed  to  fulfill  the 
contract,  and,  in  point  of  fact,  the  contract  is  one  which  from  its  very  nature  has  to  be  per- 
formed largely  through  the  medium  of  agents.  The  contract  iB  no  more  nor  less  than  an 
article  of  property  to  each  party,  and  the  policy  of  the  law  is  to  let  such  articles  of  property 
pass  from  hand  to  hand  with  as  much  freedom  as  is  requisite  to  make  them  valuable. 

"  While  all  the  cases  lay  down  the  rule  as  we  have  above  stated,  the  New  York  Court  of 
Appeals  in  Devlin  v.  Mayor^  63  N.  Y.  8,  16,  has  given  us  a  criterion  by  which  we  can  the  more 
readily  bring  the  present  case  within  the  terms  of  the  rule.  This  cr.terion  is,  that  whatever 
contracts  are  binding  upon  the  executors  or  administrators  may  be  assigned,  while  those 
that  die  with  the  person  can  not  be  assigned.  While  it  is  true  that  iu  both  instances  we  must 
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No  appearance  for  defendant  in  error. 

Mr.  Justice  Gray,  after  stating  the  case  as  above  reported,  delivered 
the  opinion  of  the  court. 

If  the  assignment  to  the  plaintiff  of  the  contract  sued  on  was  valid, 
the  plaintiflf  is  the  real  party  in  interest,  and  as  such  entitled,  under 
the  practise  in  Colorado,  to  maintain  the  action  in  his  own  name.  *  The 
vital  question  in  the  case,  therefore,  is  whether  the  contract  between 
the  defendant  and  Billing  and  Eilers  was  assignable  by  the  latter,  under 
the  circumstances  stated  in  the  complaint. 

At  the  present  day,  no  doubt,  an  agreement  to  pay  money,  or  to 
deliver  goods,  may  be  assigned  by  the  person  to  whom  the  money  is  to  be 
paid  or  the  goods  are  to  be  delivered,  if  there  is  nothing  in  the  terms  of  the 
contract,  whether  by  requiring  something  afterwards  to  be  done  by  him 
or  by  some  other  stipulation,  which  manifests  the  intention  of  the  par- 
ties that  it  shall  not  be  assignable. 

But  everyone  has  a  right  to  select  and  determine  with  whom  he  will 
contract,  and  can  not  have  another  person  thrust  upon  him  without  his 
consent.  In  the  familiar  phrase  of  Lord  Denman,  *  *  You  Have  the  right 
to  the  benefit  you  anticipate  from  the  character,  credit,  and  substance  of 
the  party  with  whom  you  contract.  * ' " 

The  rule  upon  this  subject,  as  applicable  to  the  case  at  bar,  is  well 
expressed  in  a  recent  English  treatise.  *  *  Rights  arising  out  of  con- 
tract can  not  be  transferred  if  they  are  coupled  with  liabilities,  or  if  they 
involve  a  relation  of  personal  confidence  such  that  the  party  whose 
agreement  conferred  those  rights  must  have  intended  them  to  be  exer- 
cised only  by  him  in  whom  he  actually  confided. '  *  Pollock  on  Contracts 
(4th  ed.)  425. 

'The  contract  here  sued  on  was  one  by  which  the  defendant  ag^reed  to 
deliver  ten  thousand  tons  of  lead  ore  from  its  mines  to  Billing  and 
Eilers  at  their  smelting  works.     The  ore  was  to  be  delivered  at  the  rate 

go  back  to  the  principle  of  personal  skill,  taste,  or  genias,  as  the  real  test,  the  fact  that  this 
has  been  the  test  so  far  as  executors  and  adtninistrators  are  concerned  for  centuries  of  the 
common  law,  will  make  it  much  easier  to  apply  in  the  matter  of  the  assignability  of  con- 
tracts. So  that  all  the  cases  deciding  the  question  of  the  liability  or  rights  of  the  executor 
or  administrator  upon  executory  contracts  of  the  decedent,  can  be  quoted  as  applicable  to 
the  question  of  the  assignability  of  contracts.    .    .    . 

*'  The  Amencan  authorities  are,  if  it  were  possible,  much  stronger  upon  the  side  of  the 
assignability  than  are  the  English.  No  state  has  rendered  a  greater  number  of  decisions, 
and  all  to  the  same  end,  on  this  question  than  New  York;  and  in  view  of  her  great  commer- 
cial power,  no  state  should  be  listened  to  with  more  respect.  Devlin  v.  Mayor,  63  N.  Y.  8: 
Sears  V.  Conover,  3  Keyes,  113;  lyier  v.  Barrows,  6  Robertson  (N.  Y.),  104;  Horner  v.  Wood, 
23  N.  Y.  350.  See,  also,  in  reports  of  other  states,  Taylor  v.  Palmer,  31  CaL  240;  Paratns  v. 
^  Woodward^  22  N.  J.  "L,,  (2  Zabriskie)  196;  I^iladelphia  v.  Lockhardt,  73  Penn.  St.  2x1;  Lafferty 
V,  Rutherford,  5  Ark.  453;  St.  Louis  v.  Clemens,  43  Mo.  69;  Groot  v.  Story,  41  Vt.  533. 

"  The  reports  show  us  many  cases  in  which  contracts  have  been  held  to  be  personal  and 
not  assignable;  but  the  majority  are  clearly  on  the  other  side  of  the  line." 

1  Citing^  Rev.  Stat.,  8914;  (See  Practice  Conformity  Act,  infra);  Colorado  Code  of  Civil 
Procedure,  {  3;  Albany  &  Rensselaer  Co.  v.  I«undberg,  121  U.  S.  451;  ante,  p.  198. 

•  Citing,  Humble  v.  Hunter,  12  Q.  B.  310,  317;  Winchester  v.  Howard,  97  Mass.  303,  305; 
Boston  Ice  Co.  v.  Potter,  123  Ma.ss.  28;  King  v.  Batterson,  13  R.  I.  117,  120;  Lansden  t.  Mc> 
Carthy,  45  Mo.  106. 
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of  fifty  tons  a  day,  and  it  was  expressly  agreed  that  it  should  become 
the  property  of  Billing  and  Eilers  as  soon  as  delivered.  The  price  was 
not  fixed  by  the  contract,  or  payable  upon  the  delivery  of  the  ore.  But, 
as  often  as  a  hundred  tons  of  ore  has  been  delivered,  the  ore  was  to  be 
assayed  by  the  parties  or  one  of  them,  and,  if  they  could  not  agree,  by 
an  umpire ;  and  it  was  only  after  all  this  had  been  done,  and  according 
to  the  result  of  the  assay,  and  the  proportions  of  lead,  silver,  silica 
and  iron,  thereby  proved  to  be  in  the  ore,  that  the  price  was  to  be 
ascertained  and  paid.  During  the  time  that  must  elapse  between  the 
delivery  of  the  ore,  and  the  ascertainment  and  the  payment  of  the  price, 
the  defendant  had  no  security  for  its  payment,  except  in  the  character 
and  solvency  of  Billing  and  Eilers.  The  defendant,  therefore,  could  not 
be  compelled  to  accept  the  liability  of  any  other  person  or  corporation 
as  a  substitute  for  the  liability  of  those  with  whom  it  had  contracted. 

The  fact  that  upon  the  dissolution  of  the  firm  of  Billing  and  Eilers, 
and  the  transfer  by  Eilers  to  Billing  of  this  contract,  together  with  the 
smelting  works  and  the  business  of  the  partnership,  the  defendant  con- 
tinued to  deliver  ore  to  Billing  according  to  the  contract,  did  not  oblige 
the  defendant  to  deliver  ore  to  a  stranger,  to  whom  Billing  had  under- 
taken, without  the  defendant's  consent,  to  assign  the  contract.  The 
change  in  a  partnership  by  the  coming  in  or  the  withdrawal  of  a  part- 
ner might  perhaps  be  held  to  be  within  the  contemplation  of  the 
parties  originally  contracting ;  but,  however  that  may  be,  an  assent  to 
such  a  change  in  the  one  party  can  not  estop  the  other  to  deny  the 
validity  of  a  subsequent  assignment  of  the  whole  contract  to  a  stranger. 
The  technical  rule  of  law,  recognized  in  Murray  v.  Harway,  56  N.  Y. 
337,  cited  for  the  plaintiff,  by  which  a  lessee's  express  covenant  not  to 
assign  has  been  held  to  be  wholly  determined  by  one  assignment  with 
the  lessor's  consent,  has  no  application  to  this  case. 

The  cause  of  action  set  forth  in  the  complaint  is  not  for  any  failure 
to  deliver  ore  to  Billing  before  his  assignment  to  the  plaintiff,  (which 
might  perhaps  be  an  assignable  chose  in  action,)  but  it  is  for  a  refusal 
to  deliver  ore  to  the  plaintiff  since  this  assignment.  Performance  and 
readiness  to  perform  by  the  plaintiff  and  its  assignors,  during  the  pe- 
riods for  which  they  respectively  held  the  contract,  is  all  that  is  alleged ; 
there  is  no  allegation  that  Billing  is  ready  to  pay  for  any  ore  delivered 
to  the  plaintiff.  In  short,  the  plaintiff  undertakes  to  step  into  the 
shoes  of  Billing,  and  to  substitute  its  liability  for  his.  The  defendant 
had  a  perfect  right  to  decline  to  assent  to  this,  and  to  refuse  to  recognize 
a  party,  with  whom  it  had  never  contracted,  as  entitled  to  demand  fur- 
ther deliveries  of  ore. 

The  cases  cited  in  the  careful  brief  to  the  plaintiff's  counsel,  as  tend- 
ing to  support  this  action,  are  distinguishable  from  the  case  at  bar,  and 
the  principal  ones  may  be  classified  as  follows  : 

First.  Cases  of  agreements  to  sell  and  deliver  goods  for  a  fixed 
price,  payable  in  cash  on  delivery,  in  which  the  owner  would  receive 
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the  price  at  the  time  of  parting  with  his  property,  nothing  further 
would  remain  to  be  done  by  the  purchaser,  and  the  rights  of  the  seller 
could  not  be  affected  by  the  question  whether  the  price  was  paid  by  the 
person  with  whom  he  originally  contracted  or  by  an  assignee.^ 

Second,  Cases  upon  the  question  how  far  executors  succeed  to  rights 
and  liabilities  under  a  contract  of  their  testator.* 

Assignment  by  operation  of  law,  as  in  the  case  of  an  executor,  is 
quite  different  from  assignment  by  act  of  the  party ;  and  the  one 
might  be  held  to  have  been  in  the  contemplation  of  the  parties  to  this 
contract  although  the  other  was  not.  A  lease,  for  instance,  even  if 
containing  an  express  covenant  against  assignment  by  the  lessee, 
passes  to  his  executor.  And  it  is  by  no  means  clear  that  an  executor 
would  be  bound  to  perform,  or  would  be  entitled  to  the  benefit  of,  such 
a  contract  as  that  now  in  question.  Dickinson  v,  Calahan,  19  Penn. 
St.  227. 

Third,  Cases  of  assignment  by  contractors  for  public  works,  in 
which  the  contracts,  and  the  statutes  under  which  they  were  made, 
were  held  to  permit  all  persons  to  bid  for  the  contracts,  and  to  execute 
them  through  third  persons.' 

Fourth,  Other  cases  of  contracts  assigned  by  the  party  who  was  to 
do  certain  work,  not  by  the  party  who  was  to  pay  for  it,  and  in  which 
the  question  was  whether  the  work  was  of  such  a  nature  that  it  was 
intended  to  be  performed  by  the  original  contractor  only.* 

Without  considering  whether  all  the  cases  cited  were  well  decided,  it 

is  sufficient  to  say  that  none  of  them  can  control  the  decision  of  the 

present  case. 

Judgment  affirmed. 

1  Citingy  Sears  v.  Conover,  3  Keyes,  113,  and  4  Abbott  (N.  Y.  App.).  179;  Tyler  v.  Barrows, 
6  Robertson  (N.  Y.)*  104. 

*  Citingy  Hambly  v.  Trott,  Oowper,  371.  375;  Wentworth  v.  Cock,  10  Ad.  &  El.  4a  and  2  Per. 
&  Dav.  251;  Williamson  Executors  (7th  ed.),  1 723-1 725. 

8  Citingy  Taylor  v.  Palmer,  31  Cal.  240,  247;  St.  I^ouis  v.  Clemens,  42  Mo.  69;  Philadelphia 
V.  I«ockhardt,  73  Penn  St.  211;  Devlin  v.  New  York,  63  N.  Y.  8. 

4  Citingy  Robson  v.  Drummond,  2  B.  &  Ad.  303;  British  Waggon  Co.  v.  I«ea,  5Q.  B.  D.  149; 
Parsons  v.  Woodward,  2  Zabriskie,  196. 


NOTB.— INSTANCES  OP  CONTRACTUAL  RIGHTS   HELD  NON-ASSIONABLB. 

In  Delaware  County  v.  Diebold  Safe  Co.  (1890),  133  U.  S.  473,  488,  Mr.  Justice  Gray,  de- 
livering the  opinion,  remarked:  "A  contract  to  pay  money  may  doubtless  be  assigned  by  the 
person  to  whom  the  money  is  payable,  if  there  is  nothing  in  the  terms  of  the  contract  which 
manifests  the  intention  of  the  parties  to  it  that  it  shall  not  be  assignable.  But  when  rights 
arising  out  of  contract  a'C  coupled  with  obligations  to  be  performed  by  the  contractor,  an  1 
involve  such  a  relation  of  personal  c  )nfidence  that  it  must  have  been  intended  that  the 
rights  should  be  exercised  and  the  obligations  performed  by  him  alone,  the  contract, 
including  both  his  rights  and  his  obligations,  can  not  be  assigned  without  the  consent  of  the 
other  party  to  the  original  contract  Arkansas  Co.  v.  Belden  Co.,  127  U.  S.  379,  387,  388.  And 
th :  fact  that  that  party  is  or  represents  a  municipal  cori)oration  may  ha-  e  a  bearing  upon 
the  question  whether  the  contract  is  assignable,  in  whole  or  in  part,  without  its  assent." 

The  facts  in  Boston  Ice  Company  v.  Potter  (1877),  123  Mass.  28,  referred  to  in  the  text,  were 
as  follows:  A.,  who  had  bought  ice  of  B.,  ceased  to  take  it,  because  of  dissatisfaction  with  B., 
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And  contracted  for  ice  with  C.  Subsequently  B.  bought  C.'s  business,  and  delivered  ice  to 
A.,  without  notifying  him  of  his  purchase  until  after  the  delivery  and  consumption  of  the 
ice.    Held^  that  B.  could  not  sue  A.  for  the  price  of  the  ice. 

But  if  a  defendant  has  received  goods  knowing  they  are  sent  by  the  assignee  and  does  not 
return  them,  the  assignee  may  sue.  Cincinnati  Gas  Co.  v.  Siemens  Co.  (1894),  152  U.  S.  200, 
202. 

See  further,  Rappleye  v.  Racine  Seeder  Co.  (1890),  79  Iowa,  220:  The  defendant  company 
•contracted  with  G.  to  sell  him  a  certain  number  of  machines,  for  which  pa3rment  was  to  be 
made  by  G.'s  promissory  notes  as  the  machines  were  delivered;  G.  was  to  have  the  exclusive 
sale  of  the  machines  in  certain  territory,  was  to  canvass  the  territory  for  the  sale  of  the 
machines,  and  was  to  turn  over  to  the  defendant  the  cash  and  notes  so  taken— the  cash  to  be 
•endorsed  as  payment  on  G.'s  notes,  and  the  notes  to  be  held  as  collateral  security.  After 
some  of  the  machines  had  beei  sold  by  G.  and  delivered  to  purchasers  under  the  contract,  G. 
became  insolvent,  and  assig^ied  for  the  benefit  of  his  creditors.  The  defendant  notified  the 
assigfnee  that  it  would  regard  the  contract  as  ended  and  would  furnish  no  more  machines 
thereunder;  the  defendant  then  entered  the  same  territory  and  sold  the  machines  there. 
The  assignee  sued  in  Iowa  for  a  breach  of  this  contract.  Held^  that  sections  2082-2087  of  the 
Iowa  code,  making  all  contracts  assignable,  did  not  authorize  a  suit  by  the  assignee  on  the 
facts  stated. 

And  see.  Warden  v.  Chicago  R.  R.  (1891),  82  Iowa,  735;  Schoonover  v.  Osborne^  (^899),  — 
Iowa, ,  79  N.  W.  263. 

Accord  also,  Chapin  v.  Longworth  (1877),  31  O.  S.  421  (executory  contract  for  personal 
services);  Redhefler  v.  Leathe  (1884),  I5  Mj.  App.  12;  Hilton  v.  Crooker  (1890), 30 Neb.  707,  716; 
Hardy  Implement  Co.  v.  South  Bend  Iron  Works  (1895),  129  Mo.  222,  228;  Bancroft  v.  Scribner 
(1896),  21  C.C.  A.  352;  Sprankle  v.  TYulove^  (1899),  22  Ind.  App.  577,  590.  Other  citations  will 
be  iound  in  Wald's  Pollock  on  Contracts  (2nd  ed.)  425. 

So,  under  statutory  relations,  the  mere  right  of  a  laborer  or  material  man  to  assert  and 
create  a  lien  under  a  mechanic's  lien  law  may  be  a  personal  right  and  not  assignable.  Mills 
V.  La  Verne  Land  Co.  (1893),  97  Cal.  254.  But  a  perfected  lien  may  be  assigned,  or  pass  with 
ATI  assignment  of  the  demand  for  which  it  stands  as  security.    Rauer  v.  Fay  (1895),  no  Cal. 

361,  367- 

Likewise,  a  right  arising  ex  contractu  may  be  non-assignable  for  reasons  of  public  policy, 
as  when  a  pablic  officer  assigns  his  unearned  salary  or  fees.  Bliss  v.  Lawrence  (1874),  58  N. 
Y.  442;  Bowery  National  Sank  v,  Wilson  (1890),  122  N.  Y.  478;  in  re^  Matter  of  Wortkington 
(1894),  141  N.  Y.  9;  Field  V,  Chipley  (1881),  79  Ky .  260;  Bangs  v.  Dunn  (1884),  66  Cal.  ni.—Ed. 

Compare,  Boatman  v.  Lasley  (1873),  23  O.  S.  614:  A  right  of  way  in  gross  is  a  right  personal 
to  the  grantee  and  can  not  be  made  assignable  by  any  words  in  the  deed  by  which  it  was 
grantCvl.  Say  v.  Stoddard  (1895) ,  27  O.  S.  478:  A  tenant  at  will  *'  has  no  certain  indefeasible 
estate,  nothing  that  can  be  assigned  by  him  to  any  other,  because  the  lessor  may  determine 
his  will,  and  put  him  out  whenever  he  pleases."  Moore  v.  Mayor  of  New  York  (1853),  iw; 
Witthaus  V.  Schack^  (1887),  105  N.  Y.  332,  336:  "The  settled  theory  of  the  law  as  to  the  nature 
of  an  inchoate  right  of  dower  is  that  it  is  not  an  estate  or  interest  in  land  at  all,  but  is  a  con- 
tingent claim  aris  ng  not  out  of  contract  but  as  an  institntion  of  law,  constituting  a  mere 
chose  in  action,  incapable  of  transfer  by  grant  or  conveyance  but  susceptible  only,  during  its 
inchoate  state,  of  extinguishment."— Ar  Ruobk,  C.  J. 
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LA  RUE  V.  GROEZINGBR. 
Supreme  Court  of  California,  June  6,  1890. 

[84  Cal.  281.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  Napa  County,  and 
from  an  order  refusing  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

F,  E,  Johnston,  and  E.  W.  McKinstry,  for  appellant. 

A,  P.  Catlin,  and  Dennis  Spencer,  for  respondent.* 

Hayne,  C. — ^This  was  an  action  for  damages  for  the  breach  of  a  con- 
tract to  buy  grapes.  The  substance  of  the  material  portions  of  the 
contract  was  as  follows : 

One  Hopper  agreed  to  sell  all  the  grapes  which  he  might  raise  during 
a  period  of  ten  years  from  the  vines  which  were  then  growing,  or 
which  he  might  thereafter  plant,  in  a  certain  vineyard.  The  grapes 
were  to  be  "sound  *',  and  were  to  be  gathered  when  they  contained 
twenty-two  per  cent,  of  saccharine  matter,  and  to  be  delivered  in. 
boxes  at  the  wine-cellar  of  the  defendant;  the  *' first  crop  '*  to  be 
delivered  separately  from  the  ''second  crop**  of  the  same  year.  In. 
consideration  whereof  the  defendant  agreed  to  accept  the  g^pes  and 
pay  for  them  (after  delivery)  at  the  rate  of  twenty-five  dollars  per  ton, 
in  specified  installments, — any  advancement  which  might  be  made  to 
draw  interest  at  a  given  rate. 

The  parties  performed  this  contract  for  five  years.  At  the  end  of 
that  time,  viz.,  in  October,  1885,  Hopper  conveyed  the  vineyard  and 
assigned  the  contract  to  the  plaintiff.  At  the  time  of  the  transfer  the 
**  first  crop'*  of  that  year  was  being  delivered  by  third  parties,  who  had 
made  advances  upon  it.  The  plaintiff  does  not  appear  to  have  had  any- 
thing to  do  with  this  crop.  He  gathered  the  "second  crop'*  of  the 
same  year,  however,  and  delivered  it  to  the  defendant,  who  accepted  and 
paid  for  it.  This  crop,  it  will  be  observed,  was  grown  during  the 
ownership  of  Hopper,  and  consequently  may  be  supposed  to  have  re- 
ceived the  benefit  of  whatever  care  and  skill  he  may  have  been  able  to 
give  it.  The  crop  of  the  following  year  was  grown,  gathered,  and 
tendered  by  the  plaintiff.  The  defendant  refused  to  accept  it,  saying 
that  he  had  no  contract  with  the  plaintiff,  and  was  not  buying  grapes. 
The  plaintiff  thereupon  sold  the  crop  to  the  best  advantage  he  could, 
and  brought  this  action  to  recover  the  difference  in  price  and  the  ex- 
penses of  resale.  The  jury  rendered  a  verdict  in  his  favor  for  $2,473.20, 
and  judgment  was  entered  accordingly.  Afterward  the  court  required 
him  to  remit  $119.20  as  a  condition  of  denying  the  defendant's  motion 
for  new  trial.  Such  remission  was  made,  and  the  defendant  appeals 
from  the  judgment  and  the  order  denying  a  new  trial. 

1  The  arguments  are  omitted. 
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I.     It  is  contended  that  the  contract  was  not  assignable. 

The  rule  of  the  early  common  law  as  to  the  assignability  of  choses 
in  action  has  been  much  changed  in  modem  times.  The  Civil  Code  of 
this  state  provides  that  written  contracts  "  for  the  payment  of  money 
or  personal  property  "  may  be  transferred  by  endorsement  in  the  same 
manner  as  negotiable  instruments  (Sec.  1459),  ^ind  there  are  other  pro- 
visions»  which  are  more  sweeping,  viz. : 

"Sec.  1044.  Property  oi  any  kind  may  be  transferred,  except  as 
otherwise  provided  by  this  article.  *' 

'  •  Sec.  1458.  A  right  arising  out  of  an  obligation  is  the  property  of 
the  person  to  whom  it  is  due,  and  may  be  transferred  as  such.  ** 

These  sections  seem  to  do  away  with  whatever  restrictions  there  may 
formerly  have  been  upon  the  power  of  the  parties  to  assign  their  ordi- 
nary contracts.  It  is  clear,  however,  that  the  provision  can  not  be  con- 
strued to  render  assignable  all  contracts  whatever,  regardless  of  their 
nature  or  efifect,  but  must  be  taken  with  some  qualification. 

In  the  first  place,  it  was  not  intended  to  render  null  any  agreement 
that  the  parties  may  have  made  on  the  subject.  Hence,  if  the  contract 
itself  provides  in  terms  that  it  is  not  transferable,  it  certainly  can  not 
be  transferred,  although  otherwise  it  might  be  so.  leases,  and  the 
tickets  usually  issued  by  railroad  companies ,  are  familiar  instances  of 
this.  Upon  the  same  principle,  although  a  contract  may  not  expressly 
say  that  it  is  not  transferable,  yet  if  there  are  equivalent  expressions 
or  language  which  excludes  the  idea  of  performance  by  another,  it  is 
not  assignable.  Of  this  character  is  the  case  of  Shultz  v,  Johnson^  5 
B.  Mon.  497,  which  is  much  relied  upon  for  the  appellant.  There  the 
defendant  agreed  to  buy  from  one  Johnson  successive  crops  of  hemp, 
**of  his  own  raising  ** ;  and  it  was  held  that  the  defendant  could  not 
be  compelled  to  accept  hemp  raised  by  Johnson's  administrator.  The 
court  said  that  *  *  the  question  ....  in  every  case  must  turn  at 
last  upon  the  intention  of  the  parties,"  and  that  the  phrase  "of  his 
own  raising  ' '  meant  that  the  hemp  was  to  be  raised  by  him  or  under 
his  personal  superintendence  and  direction. 

Upon  the  same  principle  it  would  probably  be  held  that  if  the  con- 
tract provided  that  it  would  not  be  assigned  to  a  particular  person^  it 
could  not  be  assigned  to  such  person.  And  it  would  seem,  from  one  of 
the  cases  cited  by  the  appellant,  that  if  an  intention  not  to  deal  with  a 
particular  person  appears  from  circumstances  outside  of  the  contract,  it 
can  not  be  assigned  to  such  person.  In  the  case  referred  to,  the  plain- 
tiff had  previously  been  supplying  the  defendant  with  ice ;  but  the 
latter  had  become  dissatisfied  and  had  transferred  his  custom  to  a 
company  called  the  Citizen's  Ice  Company,  and  had  made  a  contract 
with  it.  After  this  the  plaintiff  bought  out  the  Citizen's  Ice  Company, 
and  without  letting  the  defendant  know  of  the  transfer,  went  on  supply- 
ing him  with  ice.  When  the  defendant  found  out  what  had  been  done, 
he  refused  to  pay  for  the  ice,  and  the  court  held  that  he  was  not  liable. 
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although  he  had  consumed  the  ice,  and  had  no  fault  to  find  with  it. 
Boston  Ice  Co,  v.  Potter^  123  Mass.  30.  We  think  that  this  case  may 
be  distinguished  from  the  one  before  us,  on  the  ground  of  the  extrane- 
ous circumstances  showing  the  defendant's  intention  not  to  deal  with 
the  plaintiff.  If  it  can  not  be  so  distinguished  we  should  be  inclined  to 
question  the  soundness  of  the  decision. 

In  the  next  place,  although  the  language  may  not  show  an  intention 
that  the  contract  should  not  be  assigned,  yet  the  nature  of  the  case 
may  be  such  that  performance  by  another  would  be  an  essentially  differ- 
ent thing  from  that  contracted  for.  Thus  a  picture  by  one  artist  is  an 
essentially  different  thing  from  a  picture,  on  the  same  subject  by 
another  artist ;  and  so  of  a  book  composed  by  an  author,  or  any  other 
act  or  thing  where  the  skill,  credit,  or  other  personal  quality  or  circum- 
stance of  the  party  is  a  distinctive  characteristic  of  the  thing  contracted 
for,  or  a  material  inducement  to  the  contract.  Under  this  general  head 
come  several  cases  relied  upon  for  the  appellant.  Thus  in  Lansden  v. 
McCarthy,  45  Mo.  106,  it  was  held  that  a  contract  to  deliver  meat  to  a 
hotel,  to  he  paid  for  at  the  end  of  each  month,  could  not  be  assigned  by 
the  hotel  keeper ;  the  court  saying  :  *'  The  defendant's  estimate  of  the 
solvency  and  pecuniary  credit  and  standing  of  the  plaintiff's  assignor 
may  have  constituted  an  important  inducement  to  the  contract  without 
which  he  never  would  have  entered  it."  So  in  Arkansas  Smelting 
Company  V,  Belden  Co,,  127  U.  S.  388,  it  was  held  that  a  contract  to 
sell  ore  to  a  smelting  company,  the  price  of  which  was  to  be  adjusted 
and  paid  by  the  mutual  acts  of  the  parties  after  delivery,  was  not 
assignable  by  the  smelting  company  ;  the  court,  per  Gray,  J.,  saying : 
**  During  the  time  that  must  elapse  between  the  delivery  of  the  ore 
and  the  ascertainment  and  payment  of  the  price,  the  defendant  had  no 
security  for  its  payment,  except  in  the  character  and  solvency  **  of  the 
smelting  company. 

If,  therefore,  the  case  before  us  comes  within  either  of  the  qualifica- 
tions above  stated,  then  it  must  be  conceded  that  the  contract  was  not 
assignable.  But,  if  it  does  not, — ^that  is  to  say,  if  the  language  does 
not  exclude  the  idea  of  performance  by  another,  and  the  nature  of  the 
thing  contracted  for,  or  the  circumstances  of  the  case,  do  not  show 
that  the  skill,  credit,  or  other  personal  quality  or  circumstance  of  the 
party  was  a  distinctive  characteristic  of  the  thing  stipulated  for,  or  a 
material  inducement  to  the  contract, — ^then  the  contract  was  assignable, 
under  the  provisions  above  quoted.  It  is  obvious,  therefore,  that,  in 
this  state  at  least,  the  question  whether  a  contract  is  assignable  is  a 
question  of  construction.  As  was  said  in  the  Kentucky  case  above 
referred  to,  '  *  the  question  ....  in  every  case  must  turn  at  last 
upon  the  intention  of  the  parties.'*  But  upon  a  proper  construction, 
there  is  nothing  to  show  that  the  contract  was  not  assignable. 

(a)  There  is  nothing  in  the  language  which  excludes  the  idea  of 
performance  by  another. 
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The  mere  fact  that  the  name  of  the  owner  of  the  vineyard  was  used 
does  not  exclude  the  idea  of  such  performance.  The  name  of  the  con- 
tracting party  is  almost  always  inserted  as  a  convenient  means  of 
identification.  Thus  where  John  Smith  signs  a  contract  which  stated 
that  John  Smith  agrees  to  pay  John  Doe  a  sum  of  money  in  considera- 
tion of  a  conveyance  of  land  which  the  latter  agrees  to  make  to  the 
former  upon  such  pajrment,  thei:e  can  be  no  doubt  that  the  use  of 
Smith's  name  does  not  indicate  an  intention  that  his  assignee  could  not 
perform  the  contract.  To  say  otherwise  would  be  to  say  that  hardly 
any  contract  is  assignable  unless  the  word  "assigns,"  or  equivalent 
language,  is  inserted,  which  would  hardly  be  contended. 

Nor  is  the  use  of  personal  pronouns  of  more  significance.  The  coun- 
sel for  the  appellant  lay  stress  upon  the  circumstance  that  Hopper 
agreed  to  deliver  **  all  the  grapes  he  may  raise  on  the  vines  he  now  has 
growing  on  his  place, ' '  etc.  But  it  seems  clear  that  these  pronouns 
were  used  as  equivalents  of  the  proper  name,  and  merely  to  save  repe- 
tition of  such  name.  They  do  not  import  a  desire  for  the  personal  serv- 
ices or  attention  of  the  owner  as  contradistinguished  from  his  assignee. 
This  will  be  readily  seen  if  the  same  words  are  applied  to  different  sub- 
ject matter.  Thus  if  it  be  agreed  to  buy  from  another  at  a  fixed  price 
a  specific  quantity  of  fire- wood,  which  he  agrees  to  cut  during  a  certain 
period  from  the  timber  he  then  has  growing  upon  his  farm,  etc.,  it 
would  surely  not  be  argued  that  the  mere  language  indicated  that  the 
wood  was  to  be  cut  by  the  owner  himself,  or  by  his  agents,  and  not  by 
his  assignee.  And  so  of  similar  language  in  contracts  to  pay  money, 
to  convey  land,  and  the  like. 

(b)  There  is  nothing  in  the  nature  or  the  circumstances  of  the  case 
which  shows  that  the  skill  or  other  personal  quality  of  the  party  was  a 
distinctive  characteristic  of  the  thing  stipulated  for,  or  a  material 
inducement  to  the  contract. 

There  is  no  evidence  that  grapes  for  wine-making,  containing  a  speci- 
fied amount  of  saccharine  matter,  raised  upon  a  particular  vineyard  by 
one  man,  would  necessarily  or  probably  be  different  from  grapes  raised 
from  the  same  vines  by  another  man.  Possibly  there  would  be  a  differ, 
^nce  between  grapes  from  different  vineyards,  as  the  difference  between 
the  climate  and  soil  of  different  places  in  close  proximity  is  known  to  be 
considerable.  But  here  not  only  is  the  vineyard  the  same,  but  the 
vines  were  the  same, — that  is  to  say,  the  crop  in  question  was  from 
vines  planted  by  the  assignor. 

It  is  not  impossible  that  one  man  might  have  some  peculiar  skill  of 
secret  by  which  he  could  raise  better  g^pes  from  the  same  vines  than 
other  men  could.  But  there  is  no  evidence  that  there  was  any  such 
peculiarity  about  the  original  owner  of  this  vineyard,  and  we  do  not 
think  that  the  court  will  assume  that  there  was.  And  while  it  is  to  be 
conceded  that  men  have  perfect  liberty  to  contract  with  whom  th  ey 
choose,  and  to  exclude  the  idea  of  performance  by  another,  yet  in  the 
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absence  of  anything  indicating  such  an  intention,  we  do  not  think  that 
the  court  should  indulge  in  speculation  as  to  possible  prejudice  or 
fancied  preference.  It  should  not  assume  that  the  parties  were 
influenced  by  unusual  or  conjectural  motives  merely  because  some  men 
might  be  so  affected  under  similar  circumstances.  For  example,  some 
men  of  solvency  and  credit  have  preferences  as  to  the  persons  from 
whom  they  borrow  money,  and  would  be  displeased  at  having  their 
paper  passed  around  among  usurers.  Yet  at  the  present  day  all  the 
courts  would  hold  that,  in  the  absence  of  indication  of  a  contrary 
intention,  contracts  for  the  payment  of  money  are  assignable.  So  in 
many  cases  owners  of  real  property  have  some  choice  as  to  the  persons 
they  admit  as  tenants.  Yet  it  is  well  settled  that  an  ordinary  lease  is 
assignable  by  the  tenant,  in  the  absence  of  the  manifestation  of  a  contrary 
intention.  And  the  case  of  a  lease  is  not  to  be  disposed  of  by  saying 
that  it  is  an  interest  in  property.  For  by  the  express  provision  of  the 
code,  the  right  to  the  performance  of  an  obligation  is  property.  (Civ. 
Code,  sec.  1458.) 

These  instances,  and  others  which  might  be  mentioned,  show  that  it 
will  not  do  to  indulge  in  conjecture  as  to  fanciful  and  unusual  motives 
and  prejudices.  Now,  in  the  case  before  us,  as  has  been  stated,  there 
is  no  evidence  of  an3rthing  from  which  it  can  be  inferred  that  perform- 
ance was  to  be  by  the  original  owner  of  the  vineyard,  and  not  by 
another.  Suppose  that  he  had  gone  to  live  permanently  in  Europe, 
and  had  given  no  kind  of  attention  or  supervision  to  the  place,  would 
it  have  been  contended  that  under  such  circumstances  the  defendant 
would  have  been  justified  in  refusing  to  accept  grapes  of  the  required 
standard  grown  upon  the  vineyard  by  an  agent  ?  We  imagine  not. 
And  in  the  case  put,  there  would  be  no  kind  of  supervision  by  the 
owner,  who  would  be  entirely  and  permanently  absent.  And  it  seems 
purely  fanciful  to  say  that  in  such  case  he  would  exercise  some  skill  in 
the  selection  of  an  agent,  and  that  the  parties  must  be  supposed  to 
have  had  this  in  view.  Now,  if  in  the  case  put,  the  defendant  would 
be  liable,  how  can  it  be  said  that  the  circumstances  show  that  the 
personal  qualities  of  the  owner  were  a  material  inducement  to  the  con- 
tract ?  We  can  not  see  any  reason  that  would  make  this  contract  non- 
assignable which  would  not  equally  apply  to  the  ordinary  crops  of 
com,  wheat,  oats,  potatoes,  etc.  If  in  such  cases  a  party  prefers  to 
deal  with  one  person  to  the  exclusion  of  assignees,  it  is  very  easy  to 
indicate  such  preference  in  the  contract.  Courts  will  not  assume  that 
unusual  motives  exist. 

The  learned  counsel  for  the  appellant  have  advanced  other  considera- 
tions, which  may  be  noticed  briefly. 

The  fact  that  the  contract  provided  in  substance  that  if  advances 
should  be  made  by  the  wine-maker  they  should  bear  interest  at  a  cer- 
tain rate  does  not  indicate  that  the  solvency  or  credit  of  the  owner  of 
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the  vineyard  was  an  inducement  to  the  contract ;  for  the  making  of  such 
advances  was  entirely  optional  with  the  wine-maker. 

Nor  is  there  anything  in  the  circumstance  that  the  owner  of  the 
vineyard  was  not  bound  to  raise  grapes.  What  the  contract  secured  to 
him  was  the  right  to  raise  grapes  of  a  specified  standard,  and  to  compel 
the  defendant  to  take  them  at  a  fixed  price.  This  may  have  been  an 
unwise  contract  for  the  defendant  to  make.  But  an  optional  contract 
tipon  sufficient  consideration  is  binding.  Hall  v.  Ce7iter^  40  Cal.  63. 
And  the  mere  fact  that  it  is  optional  can  not  be  a  reason  why  it  should 
not  be  assigned. 

We  have  not  overlooked  the  distinction  pointed  out  by  counsel  be- 
tween executory  contracts  and  contracts  which  have  been  executed  on 
one  side.  What  we  have  said  applies  where  something  remains  to  be 
done  by  the  party  who  assigns. 

Andy  as  a  matter  of  course  (since  a  party  can  not  release  himself  from 
an  obligation  by  his  own  act  without  the  consent  of  the  other  party), 
it  is  only  the  benefit  of  a  contract  which  can  be  assigned.  Where 
there  is  a  burden,  it  can  not  be  transferred  without  the  consent  of  the 
other  party.     Civ.  Code,  sec.  1457. 

It  may  be  added  that  we  have  examined  the  English  case  of  Robson 
V,  Drummond,^  cited  by  counsel,  but  consider  it  to  have  been  disap- 
proved in  the  subsequent  case  of  the  British  Waggon  Co,  v.  Lea  [1880], 
I/.  R.  5  Q.  B.  Div.  149.'  It  is  true  XhoX  the  principle  of  the  former  case 
was  approved  in  the  latter.  But  it  is  only  the  application  of  the  prin- 
ciple which  makes  the  case  in  point  here,  and  this  is  what  was  disap- 
proved in  the  latter  case,  which  did  not  turn  upon  the  use  of  the  word 
***  executors,  **  in  the  contract.' 

Vancuef,  C,  and  Belcher,  C.  C,  concurred. 

Hearing  in  Bank  denied.* 

1  (X831)  2  B.  &  Ad.  303. 

S  Pound  also  in  WilUston*s  Cases  on  Contracts^  p.  449. 

S  Part  of  the  opinion,  on  another  point,  is  omitted.  The  judgment  was  modified  by  de- 
due  ing  the  sum  of  I217.87,  and  as  thus  modified  was  affirmed. 

4  In  Devlin  v.  The  Mayor  (1875),  63  N.  Y.  8,  the  plaintiff  sued  as  assignee  of  a  contract  en- 
tered into  between  the  City  of  New  York  and  one  Hackley,  under  an  act  for  cleaning  the 
streets  of  the  city.  By  the  contract,  the  contractor  agreed  to  sweep  all  the  paved  streets, 
avenues,  lanes,  alleys,  etc.,  in  said  city  at  least  once  a  week,  Broadway  once  every  twenty- 
four  hours,  and  certain  other  streets  twice  a  week,  for  the  term  of  five  years,  and  immedi- 
ately to  remove  the  sweepings.  The  defendant  corp>oration  co:itended  that  the  contract  was 
not  assignable.  Said  the  court,  per  Allen,  J.  (p.  15):  "An  assignment  by  the  contractor  of 
the  amounts  which  would  have  become  due  from  the  city  from  time  to  time  made  before  the 
doing  of  the  work  or  the  x>erformance  of  the  conditions  upon  which  the  payments  depended, 
would,  under  the  liberal  rule  permitting  the  assig^nment  of  choses  in  action  now  prevailing, 
be  valid.  Expectancies,  as  well  as  existing  rights  of  action,  may  be  assigned,  and  the  rights 
of  the  assignees  will  be  protected  and  enforced  at  law.  Field  v.  Mayor,  eic.y  2  Seld.  179;  /fall 
V.  Buffalo,  2  Abb.  Ct.  of  App.  Dec.  301.  An  assigrnment  may  include  all  contingent  and  inci- 
dental benefits  or  results  of  an  executory  contract,  as  well  as  the  direct  fruits  or  earnings 
under  it,  and  thus  entitle  the  assignee  to  the  damages  resulting  from  a  violation  of  its  terms- 
The  right  of  action  for  a  breach  of  the  contract,  resulting  in  pecuniary  loss  to  the  contractor, 
would  survive  to  the  personal  representatives  of  the  aggrieved  party,  and  that  is  one  test  of 
the  assignability  of  contracts  and  choses  in  action.    Byxbie  v.  Wood,  34  N.  Y.  607;  McKee  v. 
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Juddy  2  Kern.  622;  Zabriskie  v.  Smithy  3  id.  322.  In  principle  it  would  not  impair  the  rights 
of  the  assig^nee,  or  destroy  the  assignable  quality  of  the  contract  or  claim,  that  the  assignee, 
as  between  himself  and  the  assignor,  has  assumed  some  duty  in  performing  the  conditions 
precedent  to  a  x>erfected  cause  of  action,  or  is  made  the  agent  or  substitute  of  the  assignor 
in  the  performance  of  the  contract.  If  the  service  to  be  rendered  or  the  condition  to  be  per- 
formed is  not  necessarily  personal,  and  such  as  can  only  with  due  regard  to  the  intent  of  the 
parties,  and  the  rights  of  the  adverse  party,  be  rendered  or  performed  by  the  original  con- 
tracting party,  and  the  latter  has  not  disqualified  himself  from  the  performance  of  the  con- 
tract, the  mere  fact  that  the  individual  representing  and  acting  for  him  is  the  assignee,  and 
not  the  mere  agent  or  servant,  will  not  operate  as  a  recission  of,  or  constitute  a  cause  for 
terminating  the  contract.  Whether  the  agent  for  performing  the  contract  acts  under  a 
naked  power,  or  a  power  coupled  with  an  interest,  can  not  affect  the  character  or  vary  the 
effect  of  the  delegation  of  power  by  the  original  contractor.  Hackley,  the  original  con- 
tractor, was  at  no  time  discharged  from  his  obligations  to  the  city,  nor  was  he  disqualified 
for  the  performance  of  the  contract;  but  was  at  all  times  in  a  position  to  perform  his  part  of 
this  agreement,  facts  which  distinguish  this  case  from  Stevens  v.  Benning,  6  De  G.,  M.  &  G., 
323,  and  Robson  v.  Drummond^  2  Bam.  &  Ad.  303." 

See  also  New  England  Iron  Co.  v.  Gilbert  Elevated  R.  R,  (1883),  91  N.  Y.  153,  167;  Rochester 
Lantern  Co,  v.  Stiles  <Sf  Parker  Press  Co.  (1892),  135  N.  Y.  209,  216;  Vork  v.  Conde^  (1895)1  ^47 
N.  Y.  486;  Day  v,  Vinson^  ( )  78  Wis.  198;  Mitchell  v.  Taylor  (1895),  27  Ore.  yn.Sd. 
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2.  Among  rights  in  tort. 

PURPLE  V.  HUDSON  RIVER  RAILROAD  COMPANY. 

Superior  Court  of  the  City  of  New  York,  General  Term, 

October  io,  1854. 

[4  Duer,  74.] 

Appeal  from  a  judgment  for  the  defendants  upon  a  demurrer  to  the 
complaint. 

The  complaint  was  in  these  words  : — 

The  plaintiff  complains  of  the  defendants,  and  shows  to  the  coart  that  the 
defendants  are  a  body  corporate,  duly  incorporated  under  the  laws  of  the  State 
of  New  York,  and  keeping  an  office  for  the  transaction  of  business  within  the 
city  of  New  York,  and  were  engaged  in  the  transportation  of  passengers  in  cars, 
upon  a  railroad  running  from  the  village  of  Greenbush  to  Chambers  street,  in 
the  city  of  New  York.  And  at  the  times  hereinafter  mentioned,  owned  said 
railroad  and  the  cars  running  thereon,  and  had  owned  and  employed  steam 
engines  to  draw  said  cars  to  31st  street  in  said  city,  and  horses  to  draw  said 
cars  from  31st  street  to  Chambers  street  aforesaid,  and  had  and  employed  agents 
and  servants  to  manage  and  conduct  the  said  cars  and  the  drawing  the  same  as 
aforesaid. 

And  this  plaintiff  further  avers,  that  Minerva  Purple  did,  on  the  17th  day  of 
August,  1853,  take  passage  in  a  train  of  cars  so  run  by  said  defendants,  to  be 
carried  from  Greenbush  to  Canal  street,  in  the  city  of  New  York,  which  is  one 
of  the  usual  intermediate  stopping  places  of  said  train,  and  paid  to  said  defend- 
ants the  fare  charged  by  them  for  such  transportation  ;  and  the  said  defendants, 
in  consideration  thereof,  then  undertook  to  carry  the  said  Minerva  Purple  to 
Canal  street  aforesaid,  in  their  said  cars,  and  there  to  land  her.  And  the  plain- 
tiff further  avers,  that  the  said  defendant  did  not  land  the  said  Minerva  Purple 
at  Canal  street  aforesaid,  in  compliance  with  their  said  contract  and  agreement, 
in  a  proper  and  reasonable  manner,  or  otherwise  than  is  hereinafter  set  forth. 

And  this  plaintiff  further  avers,  that  in  the  course  of  such  transportation,  the 
said  Minerva  Purple  being  in  the  proper  place,  and  in  the  car  in  which  she  was 
directed  to  be  by  the  agents  of  said  defendants,  and  while  landing  at  Canal 

1 "  Blackstone  seems  to  have  entertained  the  opinion  that  the  termcAoj^,  or  thing,  in  action 
only  included  debts  da^,  or  damages  recoverable  for  the  breach  of  a  contract,  express  or  im- 
plied (2  Com.  388,  396-7).  But  this  definition  is  too  limited.  The  terra  chose  in  action  is 
used  in  contradistinction  to  chose  in  possession.  It  includes  all  rights  to  personal  property 
not  in  possession  which  may  be  enforced  by  action;  and  it  makes  no  difference  whether  the 
owner  has  been  deprived  of  his  property  by  the  tortious  act  of  another,  or  by  his  breach  of 
a  contract,  expressed  or  implied.  In  both  cases,  the  debt  or  damages  of  the  owner  is  a 
*  thing  in  action.'''— Ptr  Bronson,  Ch.  J.,  in  GilUt  v.  Fairchild  (1847),  4  Denio,  80,  82, 
citing  2  A>«/,  351;  I  Chit.  G.  P.  99,  note  p;  Tomlin's  L.  D.^  "Chose  ";  The  King  v.  Copper,  5 
Price,  217;  I  Lilly ^  Ab.  378. 

See  also,  10  Law  Quarterly  Rev.  143  (1894),  where  Mr.  Cyprian  Williams,  examining  the 
history  of  the  term  in  English  law,  reaches  the  conclusion  '*  that  there  is  good  reason  and 
respectable  authority,  besides  ihat  of  Termesdela  Ley  and  Blount* s  Law  Dictionary^  for  not 
limiting  the  term  chose  in  action,  even  at  the  present  day,  so  as  to  exclude  a  right  of  action 
in  tort  »'--for  torts  to  the  person  or  representative  as  well  as  for  torts  affecting  property. 
Contra,  Sir  Howard  Elphinstone,  in  9  Law  Quarterly  Rev.  311  (1893).— -£rf. 
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Street  In  a  proper  manner,  and  in  pursuance  of  the  directions  of  said  defendants' 
agents  and  servants,  was  violently  thrown  from  said  car  into  the  street,  upon  the  ' 
pavement ;  that  said  car  started  suddenly  ahead  while  said  Minerva  Purple  was 
landing  therefrom,  and  before  a  proper  and  reasonable  time  had  been  allowed 
her  to  land,  by  which  start  she  was  thrown  as  above  mentioned.  And  he  fur- 
ther avers,  that  her  being  thrown  as  above  mentioned,  was  caused  wholly  by  the 
negligent,  careless,  and  unskilful  conduct  of  the  servants  and  agents  of  said 
defendants,  and  without  any  faul*  or  negligence  on  the  part  of  said  Minerva 
Purple. 

And  the  plaintiff  further  avers,  that  the  said  Minerva  Purple  was  seriously 
injured  by  being  thrown  as  aforesaid  ;  that  her  thigh-bone,  at  or  near  the  neck, 
was  thereby  broken  and  will  never  unite,  so  as  to  render  the  same  serviceable : 
that  she  suffered  great  pain  in  consequence  thereof,  and  was  confined  to  her  bed 
nine  weeks,  and  is  still  unable  to  walk  or  use  her  left  leg,  and  has  been  obliged 
to  procure  medical  attendance  and  nursing,  and  to  expend  large  sums  of  money, 
and  that  she  was  thereby,  in  other  respects,  severely  bruised  and  injured  in  her 
body,  and  greatly  alarmed  in  mind. 

And  the  plaintiff  further  avers,  that  the  said  Minerva  Purple  has  heretofore 
by  assignments,  duly  executed,  under  her  seal,  and  for  good  and  valuable  con- 
sideration, assigned  to  the  said  plaintiff  all  her  claim,  demand,  and  cause  of 
action  against  the  defendants,  by  reason  of  the  premises,  and  that  he  is  now  the 
lawful  holder  and  owner  thereof.     Wherefore,  &c. 

To  this  complaint  the  defendants  demurred,  upon  the  following- 
grounds  : 

1.  That  it  appears  from  said  complaint  that  there  is  a  defect  of  parties  to  the 
action,  in  that  Minerva  Purple  ought  to  be  the  plaintiff  therein,  in  the  stead  of 
the  said  Samuel  S.  Purple,  the  latter  not  appearing  from  the  complaint  to  have 
any  valid  cause  of  action  against  these  defendants. 

2.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  the  plaintiff  against  the  defendants,  in  that  the  alleged  claim,  demand, 
and  cause  of  action  of  the  said  Minerva  Purple,  are  not  the  legal  subject  of  an 
assignment  by  her  to  the  plaintiff.* 

G.  /.  Betts,  for  the  plaintiff. 
W.  Fullerton,  contra. 

By  the  Court.  DuER,  J. — It  is  evident  upon  reading  this  complaint, 
that  the  injuries  to  the  person  of  M.  Purple,  as  caused  by  the  negli- 
gence of  the  servants  of  the  defendants,  are  the  gravamen^  for  which 
the  damages  claimed  are  sought  to  be  recovered. 

The  contract  with  the  company  is  stated  merely  by  way  of  induce- 
ment, as  giving  a  more  aggravated  character  to  the  negligence  charged. 

That  a  right  of  action  for  injuries  to  the  person  does  not  survive  to 
an  executor,  is  quite  certain,  and  we  ageee  with  Mr.  Justice  Paige, 
Hoyt  V.  Thompson,  [185 1]  i  Selden,  347,  that  we  find  here  the  proper 
test  of  the  assignability  of  a  chose  in  action.  It  may  be  assigned  if  it 
would  survive,  and  not  otherwise 

1  The  opinion  of  Mr.  Justice  Hoffman,  at  Special  Term,  allowing  the  demurrer,  is 
omitted. 
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It  seems  to  be  the  opinion,  from  the  cases  brought  before  us,  of  many 
members  of  the  profession,  that  the  Code  has  abolished  the  distinctions 
that  formerly  prevailed,  and  that  every  right  of  action,  no  matter  from 
A^hat  cause  it  may  arise,  is  now  assignable,  so  as  to  enable  the  assignee 
to  maintain  the  action  in  his  own  name,  in  all  cases  whatever ;  but 
this  is  certainly  an  error,  and  is  the  very  error  which  the  addition  made 
to  §  1 1 1  of  the  Code,  in  the  amendments  of  1851 ,  was  designed  to  correct. 
The  only  alteration  made  by  the  Code,  is  to  enable  the  assignee  to  main- 
tain the  action  in  his  own  name,  in  those  cases,  and  in  those  only,  in 
-which,  by  the  law,  as  it  existed  when  the  Code  was  adopted,  the  right 
^faction  was  assignable  in  law  or  in  equity.  The  common  law  offences 
^f  champerty  and  maintenance  are  not  wholly  obsolete. 

On  the  other  hand,  as  the  Code  has  not  enlarged,  neither  has  it  restricted, 
the  power  of  assignment ;  for  we  wholly  dissent  from  the  construction 
that  some  judges  seem  disposed  to  give  to  §  iii  as  amended  in  185 1, 
namely,  that  it  is  limited  to  demands  arising  out  of  contract,  and  forbids 
by  implication  the  assignment  of  any  founded  on  a  tort.* 

We  hold,  that  every  demand  that  is  connected  with  a  right  in  property, 
leal  or  personal,  and  which  claims  redress  for  a  violation  of  the  right, 
is  assignable,  whether  the  violation  is,  technically  speaking,  a  tort,  or 
simply  a  breach  of  contract.  And  we  think  that  this  rule  is  a  legitimate, 
if  not  a  necessary  deduction  from  the  opinion  of  the  Supreme  Court  as 
delivered  by  Cowen,  J.,  in  the  case  of  the  People  v.  Tioga  Common 
Pleas,  19  Wend.  73.  The  rule  thus  stated  excludes  only  those  torts 
that  are  so  strictly  personal  that  they  die  with  the  person,  and  it  corre- 
sponds exactly  with  the  views  of  Mr.  Justice  Paige  in  Hoytv,  Thompson, 

The  demurrer  in  the  case  before  us,  as  the  cause  of  action  stated  in 
the  complaint  is  for  a  tort  strictly  personal,  is  well  taken,  and  the  judg- 
ment appealed  from  is  therefore  affirmed  with  costs.* 

1  Compare,  Snyder  v.  Wabash  Ry.  (1885),  86  Mo.  613,  619,  with  Kansas  Midland  Ry.  v. 
Brthm  (1895),  54  Kan.  751,  'j^.—Ed 

S  Accord^  (no  statute  affectin};  the  assignability  of  the  chose) :  Hodgman  v.  The  Western 
R.  R.  (1852),  7  How.  Pr.  49a-  Stone  v.  Boston  R.  R.  (1856),  7  Gray,  539.  Brooks  v.  Hanford, 
(1859).  15  Abb.  Pr.  342:  •'  The  rendering  of  the  verdict  did  not  alter  the  nature  of  the  claim. 
It  liquidated  the  amount  of  the  damages  which  the  plaintiff  was  to  recover,  but  the  claim 
remained  the  same.  The  verdict  was  but  a  stage  in  the  progress  of  the  cause,  and  there 
'was  no  debt  or  claim  which  would  pass  by  assignment  until  the  judgment  was  perfected." — 
Ber  Brown,  J. 

So  also,  Lanrrence  v.  Martin  (1863),  22  Cal.  174;  Hunt  v.  Conrad  (1891),  47  Minn.  557  (dis- 
tinguished in  Kent  v.  Chapel  (1897),  67  Minn.  420,  422,  on  the  ground  that  a  Minnesota  statute 
■changing  the  common  law  rule  as  to  assignability  had  been  overlooked) . 

See  also,  Pulver  v.  Harris  (1873),  52  N.  Y.  73  {sl  judgment  in  an  action  for  assault  and  bat- 
tery was  assigned,  but  afterwards  reversed  upon  appeal,  and  a  new  trial  granted.  Before 
the  new  trial,  the  plaintifF  released  the  defendant;  but  the  assignee  of  the  judgment  (attor- 
ney for  the  plaintiff  in  the  original  suit)  undertook  to  go  on  with  the  action.  Held^  that  the 
original  cause  of  action  was  not  assignable;  and  that  while  the  judgment  was  assignable, 
its  reversal  left  the  assignment  ''entirely  inoperative  so  far  as  the  defendant's  rights  were 
^concerned. "— ^rf. 
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BUTLER    V,  THE   NEW  YORK   AND   ERIE    RAILROAD    COM- 
PANY. 

Supreme  Court  of  New  York,  General  Term,  July,  1856. 

[22  Barb,  no.] 

This  action  was  commenced  in  a  justice's  court,  and  the  plaintifiPs 
complaint  was  as  follows  : 

"  The  plaintiff  complains  of  the  defendants  for  that  on  or  about  the  21st 
March.  1853,  at  Union,  in  said  coanty,  defendants  by  their  cars  and  engines 
carelessly  and  negligently  ran  over  and  killed  one  yoke  of  oxen  the  property  of 
one  David  C.  Warner,  of  the  value  of  $100,  which  claim  has  been  assigned  and 
belongs  to  the  plaintiff,  and  for  which  he  claims  judgment  to  $100." 

The  defendants  denied  the  complaint. 

James  H.  Christopher  testified  upon  the  trial  thslt  he  purchased  this 
claim  of  Warner  and  sold  the  same  to  the  plaintiff.  David  C.  Warner 
testified  that  he  owned  the  oxen  at  the  time  of  the  collision,  and  sold 
them  to  Christopher  after  they  were  killed.  The  plaintiff  gave  evidence 
showing  that  the  oxen  were  killed  by  one  of  the  defendants '  engines  run- 
ning over  them,  and  tending  to  show  that  they  were  killed  by  the  neg- 
ligence of  the  defendants*  servants ;  and  the  justice  rendered  judgment 
for  the  plaintiff  for  |ioo  damages  and  $5  costs.     .     .     . 

The  defendants  appealed  to  the  Broome  county  court,  where  the 
judgment  was  affirmed.  The  defendants  then  appealed  to  this  court. 
There  was  no  demand  made  of  the  defendants  by  the  plaintiff  for  these 
oxen,  or  otherwise. 

LaGrange  (2f  Taldert,  for  the  plaintiff. 

Jacob  Morris,  for  the  defendants. 

By  the  Court,  Mason,  J. — ^The  first  question  which  I  propose  to  con- 
sider in  this  case  is,  whether  the  plaintiff,  as  assignee  of  this  cause  of 
action,  was  entitled  to  recover  those  damages  in  this  action.  At  com- 
mon law  a  right  of  action  for  injuries  to  the  person  or  character  was  not 
assignable.^  These  are  mere  personal  torts  and  die  with  the  party,  and 
are  not  assignable.  Such  are  actions  of  slander,  libel,  assault  and  bat- 
tery, false  imprisonment,  crim.  con.,  seduction,  &c.  On  the  other 
hand,  where  the  injury  afiects  the  estate  rather  than  the  person,  where 
the  action  is  brought  for  damage  to  the  estate  and  not  for  injury  to  the 
person,  personal  feelings,  or  character,  the  right  of  action  could  be 
bought  and  sold  at  common  law.  Such  a  right  of  action,  upon  the 
death,  bankruptcy,  or  insolvency  of  the  party  injured,  passes  to  the 
executor  or  assignee  as  part  of  his  assets,  because  it  affects  his  estate 

1  Citing^  The  People  v.  Tioga  Common  Pleas  (1837),  19  Wend.  73;  Hodgman  v.  Western 
Railroad  (1853),  7  How.  Pr.  492. 
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and  not  his  personal  rights.^  Mere  matters  in  action,  however,  were 
not  so  far  transferable  at  common  law  as  to  pass  the  legal  title,  unless 
we  except  certain  commercial  instruments.  The  equitable  title  only 
passed,  but  when  assigned  with  notice  to  the  person  from  whom  the 
liability  is  due,  courts  of  law  would  protect  the  assignee  against  all 
prejudice  from  the  acts  of  the  assignor.  The  People  v.  Tioga  Common 
Pleas,  19  Wend.  73,  75.  The  action,  however,  had  to  be  enforced  in  the 
name  of  the  original  party. 

The  1 1  ith  section  of  the  code  adopts  the  equity  and  not  the  legal  rule 
in  regard  to  parties.  It  requires  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest ;  but  by  an  amendment  of  this 
section,  in  1 851,  it  is  declared  "that this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not  arising  out  of  con- 
tract." Before  this  section  was  amended  in  1851,  by  adding  the  above 
restriction,  it  was  held  that  in  the  class  of  cases  where  the  right  of 
action  for  a  tort  affected  the  property  of  the  party,  the  right  of  action 
was  assignable,  so  as  to  enable  the  assignee,  under  section  iii  of  the 
code,  to  sue  in  his  own  name.*  This  amendment  to  section  iii  has  been 
supposed  by  some  as  intended  to  restrict  this  right,  and  to  establish  the 
general  principle  that  nothing  but  a  cause  of  action  growing  out  of  con- 
tract could  be  assigned,  so  as  to  give  the  assignee  such  an  interest  as 
would  enable  him  to  enforce  his  demand  by  civil  action. 

I  do  not  see  how  any  such  construction  can  be  given  to  this  amend- 
ment. It  is  true,  it  does  not  authorize  the  assignment  of  a  thing  in 
action  not  arising  out  of  contract.  Nor  does  it  forbid  such  assignment. 
The  right  rests  upon  precisely  the  same  footing  it  did  before,  and 
an  assignee  takes  precisely  the  same  interest  in  the  assignment  of 
every  species  of  demand,  either  at  law  or  in  equity,  as  he  did  before  the 
code.  It  follows,  therefore,  that  if  the  demand  was  such  as  was  capable 
of  assignment  before  the  code,  so  as  to  carry  an  equitable  interest  to  the 
assignee,  it  is  such  a  demand  as  will  ;iow  pass  by  assignment,  so  as  to 
give  the  assignee  a  right  of  action  therein.' 

1  Citings  The  People  v.  Tioga  Common  Pleas  (1837),  19  Wend.  73;  i  Chitty's  PI.  68;  Chfim- 
berlain  v.  Williamson  (1814),  a  Maule  &  Sel.  408;  North  v.  Turner  (1823),  9  Serg.  &  Rawle, 
244;  Robinson  v.  Weeks  (1851),  6  How.  Pr.  161;  Comegys  v.  Vasse  (1828),  i  Peters',  193,  213; 
Hodgman  v.  Western  R.  R.  (1852),  7  How.  Pr.  492;  Hoyt  v.  Thompson  (1851),  i  Seld.  347. 

S  Citing,  Robinson  v.  Weeks,  6 H.w.  Pr.  R.  61;  Hodgman  v.  Western  R.  R.,  7 id.  492;  Hall 
V.  Robinson,  3  Comst.  293;  Hoyt  v.  Thompson,  i  Seld.  347. 

S  Accord  (as  to  the  effect  of  the  provision  that  **this  section  shall  not  be  deemed  to  author- 
ize the  assignment  of  a  thing  in  action  not  arising  out  of  contract"):  Mc Arthur v.  Green 
Bay  Canal  Co,  (1874),  34  Wis.  139,  153;  Snyder  v.  Wabash  Ry.  (1885),  86  Mo.  613,  619:  "In  view 
of  what  has  been  said,  we  must  hold  that  the  proviso  added  by  way  of  amendment  in  1855 10 
section  346a  [as  quoted  above]  neither  forbade  the  assignment  of  causes  of  action  arising  in 
tort,  for  such  injuries  to  property  as  survived  to  the  personal  representative,  nor  authorized 
the  assignment  of  such  causes  of  action  arising  in  tort  as  did  not  survive  to  such  representa- 
tive but  died  with  the  p  rson,  and  that  in  so  far  as  the  opinion  in  IVellen  v.  The  St.  Louts, 
Iron  Mountain  &  Southern  Ry.,  74  Mo.  521,  conflicts  with  what  is  here  said,  it  is  overruled.'* 
— /Vr  Norton,  J.    Dissent  by  Henry,  C.  J. 

Contra:  Kansas  Midland  Ry.  v.  Brehm,  (1895),  54  Kan.  751,  756:  "  Evidently  this  provision 
[as  quoted  above]  recognizes  the  limitation  which  existed  at  common  law  when  the  code  was 
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If  I  am  right  in  the  views  above  expressed,  it  follows  that  mere 
personal  torts,  which  die  with  the  person,  such  as  slander,  assault  and 
battery,  false  imprisonment,  crim.  con.,  seduction,  and  the  like,  are  not 
assignable;  but  torts  for  taking  and  converting  personal  property,  or  for 
injury  to  personal  property ;  and  it  seems  generally  all  such  rights  of 
action  for  a  tort  as  would  survive  to  the  personal  representatives  of  the 
party,  may  be  assigned  so  as  to  pass  an  interest  to  the  assignee,  which 
he  can  assert  in  his  own  name  in  a  civil  action  under  the  code  as  he 
formerly  might  do  in  the  name  of  the  assignor  at  law.^ 

adopted,  and  inferentially  at  leasts  provides  that  a  choae  in  action  arising  ont  of  a  pare  tort 
is  not  assignable.**— /Vr  Johnston,  J.  The  action  was  to  recover  damages  caused  by  the 
negligent  escape  of  fire  from  a  locomotive.  So  also,  Atekison  R.  R.  v.  Kansas  Insurance 
Co.  (1898),  7  Kan.  App.  AAl'—Ed. 

1  Citing^  contra,  Therman  v.  Wells,  (1854),  18  Barb.  500. 

The  judgment  of  the  justice  below  was  however  reversed  because  of  the  plaintiff's  failure 
to  give  a  proper  notice  of  the  intended  examination  of  Christopher. 


NOTB. — THB  ASSIONABILXTY  OF  A  TORT  TO  PROPERTY. 

In  McKee  v.Judd^  (1855),  la  N.  Y.  623,  Gardiner,  Ch.  J.,  delivering  the  majority  opinion, 
remarked:  **In  The  Ptople  v.  Tioga  Common  Pleas  [1837],  19  Wend.  73,  this  subject  was  dis- 
cussed by  Judge  Cowen  with  his  tisoal  learning  and  ability;  he  observes,  in  speaking  of 
choses  in  action:  *  That  for  the  purposes  of  any  sort  of  assignment,  legal  or  equitable,  I  can 
nowhere  find  that  the  term  has  ever  been  carried  beyond  a  claim  due  either  on  contract  or 
such  whereby  some  special  damage  has  arisen  to  the  estate  of  the  assignor.'  And  his  con- 
clusion is  that  demands  arising  from  injuries^  strictly  personal^  whether  arising  upon  tort  or 
contract^  are  not  assignable^  but  that  all  others  are.  Upon  the  authority  and  reasoning  of 
that  case,  and  the  decisions  there  referred  1 3,  the  law  may  be  considered  as  settled  that  a 
claim  to  damages  arising  from  the  u^0n£/w/i:onvtfrjio»  of  personal  property  is  a  chose  in 
action  that  is  assignable." 

Accord  also,  Merrill  v.  Grinnell  (1864),  30  N.  Y.  594,  614  (claim  to  recover  the  value  of  a 
trunk  and  its  contents  negligently  lost  by  a  common  carrier).  Fulton  Fire  Ins.  Co.  v.  Bald- 
win (1868),  37  N.  Y.  648  (claim  against  one  who  had  contracted  to  keep  a  canal  free  from  ob- 
structions and  had  negligently  permitted  it  to  be  obstructed).  Julian  v.  Hoositr  Drill  Co. 
(18S1) ,  78  Ind.  408  (claim  for  damages  for  infringing  a  trade  mark).  Mc Arthur  v.  Green  Bay 
Canal  Co.  (1874),  34  Wis.  139,  152  (claim  for  damages  for  the  destruction  of  a  tug).  Gates  v. 
Northern  Pacific  R.  R.  (1885),  64  Wis.  64;  Laxard  v.  Wheeler  (1863),  22  Cal.  140  (claim  for 
damages  for  conversion  of  property) .  Dickson  v.  Merchants*  Elevator  Co.  (1891),  44  Mo.  App. 
498,  505.  More  V.  Massini  ( 1867) ,  32  Cal.  590  (claim  for  damages  for  trespass  on  land).  IVeb- 
ber  V.  Quaw  (1879),  4^  W^-  '18;  Chouteau  v.  Boughton  (1890),  100  Mo.  406, 410,  in  text,  ante^  p. 
356.  Snyder  v.  IVabash  Ry.  (1885),  86  Mo.  613  (claim  in  damages  for  loss  of  a  hog  killed 
upon  the  tracks  of  the  defendant  railway,  through  its  failure  to  maintain  fenc.-s.) 

Norfolk  &  Western  R.  R.  v.  Read  [1890],  87  Va.  185  [trespass  on  the  case  against  a 
common  carrier  for  injury  to  goods  in  transit.]  Said  the  court,  per  I«acy,  J.  (p.  189) : 
"  While  a  right  of  action  for  mere  personal  torts,  such  as  assault  and  battery,  false  imprison- 
ment, malicious  prosecution,  defamation  and  deceit,  which  die  with  the  party  and  do  not 
survive  to  the  personal  representative,  can  not  be  assigned  (Comegys  v.  Vasse,  i  Pet.  213;  Burt 
V.  Baldwin,  30  Barb.  182;  Rice  v.  Stone,  i  Allen,  566;  Devlin  v.  Mayor.  63  N.  Y.  275;  Meech  v. 
Stoner,  10  N.  Y.  29;  Va.  Code  of  1873,  Ch.  145,  g§  8,  9,  io>  a  right  of  action  to  recover  damages 
for  an  injury  to  proi)erty,  real  or  personal,  may,  however,  be  assigned.  Gillett  v.  Fair- 
child,  4  Denio,  80;  Hudson  v.  Plitt,  11  Paige,  180;  McBride  v.  Farmers  Bank,  26  N.  Y.  456: 
North  V.  Turner,  9  Serg.  &  R.  244;  I«anguii  v.  Wheeler,  22  Cal.  142. 

"And  it  may  be  said  generally  that  every  demand  connected  mth  a  right  of  property,  real 
or  personal,  may  be  assigned,  and  it  seems  that  all  rights  of  action  which  would  survive  to 
the  personal  representative  may  be  assigned.  Butler  v.  N.  Y.  &  E.  R.  Co.,  22  Barb.  110;  Pat- 
ton  V.  Wilson,  34  Penn.  299;  Jordan  v.  Gillen,  44  N.  H.  424.  ...  As  to4he  question  whether 
a  mere  right  ad  litem  for  unliquidated  damages,  founded  oti  a  tort,  can  be  lawfully  assigned 
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— *this  question,'  says  Nbsmith,  J.,  \vl  Jordan  v.  Gillen  (1S63),  supra,  '  has  recently  been  de- 
cided in  the  affirmative  in  New  York.  There  it  has  been  held  that  merely  personal  actions, 
which  die  with  the  person,  are  not  assignable;  but  torts  for  taking  and  converting  personal 
property,  or  for  injury  to  personal  property,  [are  assignable] ;  and  it  seems  generally  that  all 
such  rights  of  action  for  a  tort  as  would  survive  to  the  personal  representatives,  may  be  as' 
signed,  so  as  to  pass  an  interest  to  an  assignee,  which  he  can  now  assert  under  the  code  in  a 
civil  action  in  his  own  name,  as  he  might  formerly  at  common  law  assert  in  the  name  of  his 
assignor.*  " 

It  is  to  be  observed,  however,  that  in  a  number  of  these  cases,  the  assignability  of  the 
claim  in  tort  is  expressly  put  upon  the  ground  that  it  would  survive  by  statute. 

"  On  the  question  whether  the  assign  \bility  of  a  tort  must  not  always  depend  upon  the 
existence  of  a  statute,  permitting  it  directly  or  indirectly,  see  Oliver  v.  IValsh  (1856),  6  Cal. 
456,  and  compare  Pollock  on  Torts,  ch.  iii.  2,  (on  the  survivability  of  the  right  of  action  for 
a  tort),  and  Dicey  on  jFtiriies,  429. 

See  also.  Clerk  and  Lindsell  on  Ttirts^  p.  46:  *  The  question  whether  a  right  of  action  for  a 
tort  is  assignable,  so  as  to  entitle  the  assignee  to  sue  in  his  own  name  is  one  which  apparently 
has  never  bee^i  decided  [in  England],  though  presumably  where  the  question  arises  it  will  be 
held  that  it  can  not  be  assigned.  No  doubt  by  sec.  25  of  the  Judicature  Act,  1873,  *  any  abso- 
lute assignment  by  writing  ...  of  any  debt  or  other  legal  chose  in  action  of  which  ex- 
press notice  in  writing  shall  have  been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive  or  claim  such  debt  or  chose  in 
action,*  shall  be  effectual  to  transfer  the  legal  right  to  such  debt  or  chose  in  action.  But 
there  are  two  objections  in  the  way  of  holding  that  that  section  authorizes  the  legal  trans- 
fer of  a  right  of  action  in  tort.  In  the  first  place,  although  a  right  of  action  in  tort  is  a 
chose  in  action  in  the  widest  sense  of  that  term,  it  may  be  doubted  whether  it  is  a  chose  in 
action  within  the  meaning  of  the  section.  The  words  *or  other  legal  chose  in  action  '  seem 
to  point  to  something  ejusdem  generis  with  debts,  t.  «.,  causes  of  action  arising  out  of  con- 
tracts. And  secondly,  the  Judicature  Act  is  a  mere  statute  of  procedure;  it  was  not  intended 
to  affect  the  rights  of  parties.  The  section  can  not  be  regarded  as  making  that  assignable 
in  law  which  was  not  assignable  in  equity  before,  but  only  as  enabling  an  assignee  to  sue  in 
his  own  name  in  cases  in  which  before  the  Act  he  could  have  sued  in  the  name  of  his 
assignor.  But  there  seems  to  be  no  reported  case  in  this  country  in  which  it  has  ever  been 
held  that  an  assignee  of  a  right  of  action  in  tort  can  sue  in  the  name  of  his  assignor.  It  is 
true  that  in  the  case  of  Cohen  v.  Mitchell^  25  Q.  B.  D.  262,  where  a  cause  of  action  for  the  con- 
version of  goods  was  assigned,  and  the  action  was  carried  on  in  the  name  of  the  assignor, 
the  judgment  of  the  Court  of  Appeal  involved  the  assumption  that  the  assignment  was 
good,  but  the  point  was  not  argued,  and  no  decision  was  given  upon  it.  In  IVilliams  v. 
Protheroe^  5  Bing.  309,  the  court  are  reported  to  have  said  that  there  is  no  objection  to  the 
validity  of  an  agreement  by  the  vendor  of  an  estate  that  the  purchaser  should  be  entitled  to 
sue  in  the  vendor's  name  for  'injuries  done  to  it  previously  to  the  purchase;*  but  on  refer- 
ence to  the  facts  of  the  case,  it  appears  that  the  action  to  which  the  agreement  related 
was  an  action  against  a  tenant  for  dilapidations  arising  from  non-repair,  which  was  a  mere 
breach  of  contract,  and  actions  upon  contracts  have  always  been  assignable  in  equity.  That 
case  \A  no  authority  for  saying  that  a  cause  of  action  for  active  injury  would  be  assignable. 
In  Di  Hoghton  v.  Money,  1,.  R.,  2  Ch.  164,  Turner,  1,.  J.,  said,  that  *  a  right  to  complain  of  a 
Iraud  is  not  a  marketable  commodity,'  and  the  same  view  had  been  expressed  by  I^ord  Abin- 
ger  in  Prosser  v.  Edmonds,  i  Y.  &  C.  481.  But  if  a  right  of  action  for  fraud  is  not  assignable, 
then  neither  ought  a  right  of  action  for  any  other  tort  to  be  so. 

**  There  seems,  indeed,  to  be  no  valid  reason  in  principle  for  any  distinction  as  regards 
their  assignability  between  rights  of  action  for  torts  to  proi>erty,  and  rights  of  action  for 
torts  to  the  person  or  reputation.  The  reason  given  by  I^ord  Abinger  in  Howard  v.  Crow- 
ther,  8  M.  &  W.  601,  for  holding  that  actions  for  torts  of  the  latter  class  do  not  pass  to  trus- 
tees in  bcmkruptcy,  while  those  for  torts  of  the  former  class  do,  namely,  that  in  actions 
of  the  latter  cla«.8  the  trustees  would  get  no  sufficient  damages,  has  no  application  to  the  case 
of  assignment  of  such  rights  of  action  by  a  solvent  assignor.  In  the  case  of  bankruptcy  it 
would  be  unjust  for  the  law  1  o  compulsorily  deprive  the  injured  x>erson  of  a  substantial  claim 
for  damages,  unless  by  so  doing  it  conferred  a  corresponding  benefit  upon  the  creditors;  but 
in  the  case  of  a  voluntary  assignment  by  the  injured  person,  the  fact  that  the  assignee  will 
get  but  little  damages,  though  it  may  present  a  formidable  difficulty  in  the  way  of  finding  a 
purchaser,  can  afford  no  good  rea^^on  why  the  injured  x>erson  .should  not  sell  his  cause  of 
action  for  what  it  will  fetch  if  he  likes.  And  yet  if  a  right  of  action  fof  a  purely  personal 
tort  were  assignable,  this  strange  result  would  follow,  that  the  assignee  would  have  only  a 
cause  of  action  determinable  upon  the  death  of  another  person  by  reason  of  the  maxim  actio 
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personalis  moritur  cum  persona.  But  such  a  limitation  has  never  been  heard  of.  It  is  appre- 
hended that  actions  for  purely  personal  torts  are  not  assignable,  and  that,  if  they  are  not, 
neither  are  the  actions  for  torts  to  proi>erty,  even  though  they  purport  to  be  assigned  along 
with  the  injured  property  itself.  If,  as  seems  to  be  the  prevailing  view,  the  ground  of  the 
old  rule  that  choses  in  action  are  not  assignable  is  that  the  assignment  is  open  to  the  objec- 
tion of  being  chami>ertous,  that  is  an  objection  which  applies  as  well  to  torts  of  the  one  kind 
r.s  to  torts  of  the  other. 

* 'Assuming,  however,  that  rights  of  action  in  tort  are  in  general  not  assignable,  there  are 
two  exceptions  to  that  rule:  first,  a  chose  in  action  may  be  assigned  to  the  Crown;  and,  sec^ 
ondly,  rights  of  action  of  any  kind  which  pass  to  a  trustee  in  bankruptcy  (including  rights 
of  actions  for  torts  to  the  debtor's  property)  are,  it  appears,  assignable  by  the  trustee  to  a 
stranger.  But  as  the  objection  to  the  purchase  of  a  cause  of  action  on  the  score  of  champerty 
must  be  wholly  independent  of  the  character  of  the  vendor,  this  case  may  be  difficult  to 
reconcile  with  other  authorities.  **—Ed. 
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ZABRISKIE  AND  OTHERS  v.  SMITH. 
Court  of  Appeals  of  New  York,  December,  1855. 

[13  N,    V.  322.] 

Appesl  from  a  judgment  of  the  superior  court  of  the  city  of  New 
York.    The  action  was  commenced  in  November,  1852. 

The  plaintiffs,  Zabriskie,  Buckley,  and  Hunter,  in  their  complaint, 
stated  that  in  the  year  1848  they  and  one  Gray  were  co-partners,  as  dry 
goods  jobbers,  in  the  city  of  New  York,  under  the  firm  name  of  John 
A.  C.  Gray  &  Co.,  and  that  as  such  co-partners,  they  in  that  year  sold 
to  one  Walter  H.  Smith  goods  to  the  amount  of  $3,350.20,  at  different 
times ;  that  the  defendant  wrongfully  and  deceitfully  encouraged  and 
persuaded  the  firm  to  sell  and  deliver  the  goods  to  said  W.  H.  Smith, 
on  credit ;  that  in  order  to  induce  them  to  do  so,  the  defendant,  in 
April,  1848,  sent  a  message  to  the  firm  by  one  ^  ayre,  to  the  effect  that 
he,  the  defendant,  had  examined  into  the  affairs  of  Walter  H.  Smith, 
and  that  he  thought  that  what  the  firm  should  sell  to  said  Walter  would 
be  all  right,  and  if  an3^hing  did  happen,  they  would  be  taken  care  of; 
that  he,  the  defendant,  had  talked  with  W.  H.  Smith,  and  was  satis- 
fied that  he  was  solvent  and  that  he  was  going  on  well ;  that  the  mes- 
sage was  delivered  by  Sayre  before  the  sale  of  any  of  the  goods ;  and 
that  the  firm  rel3dng  on  its  truth  and  honesty,  in  consequence  thereof, 
were  induced  and  wrongfully  persuaded  to  sell  and  deliver  the  goods  to 
W.  H.  Smith,  on  credit ;  whereas  the  plaintiffs  allege  that  the  message 
was  false  and  deceitful,  and  that  the  defendant  had  not  examined  the 
affairs  of  Smith,  and  was  not  satisfied  that  he  was  going  on  well  or  was 
solvent ;  but  Smith  was  then  and  has  been  ever  since  insolvent,  and 
the  defendant  was  unacquainted  with  his  affairs,  except  to  know  that 
he  was  largely  in  debt ;  and  the  defendant  himself  then  had  a  claim  on 
him  for  $2,500,  and  was,  besides,  his  endorser  for  $1,500  on  a  note  held 
by  a  bank ;  and  W.  H.  Smith  had  informed  the  defendant  that  he  could 
go  on  in  business  if  and  on  condition  that  the  defendant  would  have 
the  note  renewed  and  continued  at  the  bank  ;  which  fact,  at  the  time 
the  defendant  sent  the  message  aforesaid,  he  fraudulently  and  wrong- 
fully suppressed  and  withheld  from  the  said  firm  ;  therefore  the  plain- 
tiffs say  that  the  defendant  falsely  represented  the  credit  of  Smith. 

They  further  allege  that  they  would  not  have  trusted  Smith  with  the 
goods,  except  in  consequence  of  the  message ;  that  the  defendant 
knew  that  the  message  would  induce  the  firm  to  sell  Smith  the 
goods  on  credit,  when  he  was  not  a  person  safely  to  be  trusted.  They 
further  allege  that  in  January,  1849,  Smith  failed  and  made  an  assign- 
ment to  a  son  of  the  defendant,  in  which  he  preferred  the  defendant  for 
the  above  mentioned  $4,ooo,which  was  paid  by  the  assignees  out  of  the 
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property  thus  assigned,  a  portion  of  which  was  the  goods  which  the 
firm  had  sold  Smith  ;  that  the  firm  by  means  of  said  message  and  the 
wrong  conduct  of  the  defendant,  have  been  deceived  and  defrauded  to 
the  amount  of  the  goods  sold,  except  as  to  $500  which  had  been  paid 
on  account.  They  further  set  forth  that  Gray  retired  from  the  firm 
prior  to  the  commencement  of  the  suit,  and  had  assigned  to  Zabriskie, 
a  co-partner  and  one  of  the  plaintiffs,  all  his  right,  share  and  interest 
in  the  goods  so  sold,  and-  all  claims  and  right  of  action  against  the 
defendant  in  respect  to  the  premises. 

The  answer  admitted  sending  a  message  to  the  firm  by  Sayre,  some- 
what different  in  its  terms  from  the  one  set  out  in  the  complaint,  and 
admitted  some  of  the  other  facts  stated  and  denied  others,  and  denied 
all  fraud.  It  admitted  that  Gray  had  retired  from  the  firm  before  the 
commencement  of  the  action,  but  denied  that  he  had  assigned  to 
Zabriskie  his  interest  in  the  goods  sold  Smith  or  the  claim  in  suit.  It 
insisted  that  Gray  was,  at  the  time  of  the  commencement  of  the  action, 
a  part  owner  of  the  demand  sued  on,  and  should  have  been  made  a 
party,  and  prays  that  the  complaint  should  be  dismissed  on  account  of 
his  not  being  joined. 

The  cause  was  tried  in  New  York,  in  June,  1853,  before  Mr.  Justice 
Bosworth.  Verdict  for  the  plaintiff'  for  $3,413.86.  On  an  appeal  to  the 
general  term,  the  judgment  entered  on  the  verdict  was  affirmed,  where- 
upon the  defendant  brought  this  appeal.* 

William  Porter^  for  the  appellant. 

E,  L.  Fancher,  for  the  respondents. 

Denio,  J. — The  questions  of  law  arising  upon  this  appeal  appear  to  be 
the  following :  i.  Whether  the  complaint  sets  forth  a  cause  of  action ; 
2.  Whether  the  evidence  on  the  part  of  the  plaintiffs,  standing  uncon- 
tradicted, made  out  a  case  suitable  to  be  submitted  to  the  jury,  or 
whether,  on  the  contrary,  they  ought  to  have  been  nonsuited;  3. 
Whether  the  sales  of  goods  made  by  the  plaintiffs  to  Walter  H.  Smith, 
subsequent  to  April,  1848,  were  so  far  out  of  the  influence  of  the  alleged 
false  representation  that  the  consideration  of  them  should  have  been 
taken  from  the  jury ;  4.  Whether  the  interest  of  John  A.  C.  Gray  was 
assignable ;  if  not,  5.  Whether  the  action  in  the  names  of  the  other 
parties  can  be  sustained,  in  consequence  of  the  defendant  having 
omitted  to  demur  to  the  complaint;  and,  6.  If  the  last  point  is  determined 
against  the  defendant,  whether  the  value  of  the  interest  of  Gray  ought 
to  have  been  deducted  from  the  recovery.     .     .     .' 

(4.)  If  the  interest  of  Mr.  Gray  in  the  cause  of  action  was  not  of  a 
nature  to  be  transferable  by  assignment,  the  written  transfer  given  in 
evidence  was  inoperative,  and  he  was  a  necessary  party  to  the  action. 
We  decided  at  the  last  term,  in  the  case  of  McKee  v.  Judd,   12  N.  Y.^ 

1  The  reporter's  statement  has  been  abridgred. 

S  Only  so  much  of  the  opinion  is  g^iven  as  relates  to  the  fourth  and  fifth  questions.  On  the 
first  three  questions,  the  plaintiffs'  contention  was  sustained. 


ZABRISKIE   AND   OTHERS   V.    SMITH.  409 

622,  that  a  right  of  action  for  the  conversion  of  personal  chattels  might 
be  assigned,  so  as  to  vest  a  property  in  the  assignee,  and  enable  him, 
under  the  provisions  of  the  Code,  to  maintain  the  action.  This  was  in 
accordance  with  Gillet  v.  Fairchild^  4  Denio,  80,  and  Hudson  v,  Plets, 
1 1  Paige,  180,  and  I  have  no  doubt  of  its  correctness.  But  this  is  a 
different  case,  and  depends,  as  we  shall  see,  upon  different  principles. 
The  maxim  of  the  common  law  is,  acHo  personalis  moritur  cum  persona. 
This  principle  was  not  originally  applied  to  causes  of  action  arising  out 
of  the  breach  of  a  contract.  These  were  parcel  of  the  personal  estate 
in  respect  to  which  the  executor  or  administrator  represents  the  person 
of  the  deceased;  and  is  in  law  his  assignee.^  But  as  to  this  class  of 
rights  of  action,  late  cases  have  somewhat  qualified  the  rule,  and  it  is 
now  well  settled  that  an  executor  or  administrator  can  not  maintain  an 
action  upon  an  express  or  implied  promise  to  the  deceased,  where  the 
damage  consists  entirely  of  the  personal  suffering  of  the  deceased, 
whether  mental  or  corporeal.  Actions  for  the  breach  of  a  promise  of 
marriage,  for  unskillfulness  of  medical  practitioners  contrary  to  their 
implied  undertaking,  the  imprisonment  of  a  party  on  account  of  the 
neglect  of  his  attorney  to  perform  his  professional  engagement,  fall 
under  this  head,  being  considered  virtually  actions  for  injuries  to  the 
person.*  But  all  actions  arising  ex  delicto,  were  governed  by  this 
maxim,  until  the  statute  3  Ed.  III.,  ch.  7,  changed  the  rule  respecting 
actions  of  trespass  de  bonis  asportatiSy  authorizing  such  suits  to  be 
maintained  by  executors  where  the  taking  was  in  the  lifetime  of  their 
testator.  Another  act,  passed  in  the  fifteenth  year  of  the  same  reign 
(ch.  5),  gave  the  like  actions  to  administrators.  These  statutes  have 
been  greatly  extended  by  an  equitable  construction,  as  will  be  seen  by 
the  cases  collected  in  Williams'  Treatise  on  Executors,  vol.  i,  p.  670; 
but  I  do  not  find  that  an  action  on  the  case  for  a  deceit  has  ever  been 
considered  as  within  the  purview  of  the  statutes.  It  was  not  until  a 
late  period  that  executors  or  administrators  were  enabled  to  maintain 
an  action  for  injuries  to  the  real  estate  of  the  deceased.  Such  reme- 
dies were  given  by  the  statute  3  and  4  William  IV.,  ch.  42.  Broom's 
Leg.  Max.,  405.  The  revised  statutes  of  this  state  have  proceeded  on 
the  assumption  that  by  the  common  law,  actions  for  a  tort  could  not 
be  maintained  by  personal  representatives.  Hence  we  find  it  enacted 
that  "executors  and  administrators  shall  have  actions  of  trespass 
against  any  person  who  shall  have  wasted,  destroyed,  taken  or  carried 
away,  or  converted  to  his  own  use  the  goods  of  their  testator  or  intes- 
tate in  his  lifetime.  They  may  also  maintain  actions  for  trespass  com- 
mitted on  the  real  estate  of  the  deceased  in  his  lifetime. "  2  R.  S.  114, 
\  4.  If  it  be  true  that  the  executors  or  administrators  are,  as  was  said 
by  Lord  Abinger  in  Raymond  v.  Fitch,  the  testator's  assignees,  it  is 

1  Citing,  Raymond  v.  Fitch,  2  Crompt.,  Mees.  &  R.  588,  597;  i  Williams  on  Ex'rs.,  677; 
Broom's  I«egal  Maxims,  702. 

S  Citing,  Chamberlain  v.  Williamson,  3  Maule  &  Selw.  408. 
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fair  to  assume  that  they  take  whatever  of  a  personal  nature  the  deceased 
had  which  was  capable  of  assignment ,  and  that  the  power  to  assign  and 
to  transmit  to  personal  representatives  are  convertible  propositions. 
Upon  the  reason  of  the  thing  this  should  be  so,  for  no  good  title  can  pass  to 
an  assignee  of  an  interest  which  dies  with  the  person  of  the  assignor. 
This  distinction  has  been  made  the  foundation  of  several  judicial 
decisions.  Cowen,  J.,  said,  in  7%e  People  v.  The  Tioga  Common 
Pleas ^  [1837]  19  Wend.  76,  **I  have  never  been  able  to  find  any  case 
in  England  which,  in  respect  to  personal  estate,  has  given  the  assignee 
a  greater  right  than  would  go  to  an  executor,  none  which  vests  in  him 
a  right  of  action  for  a  personal  tort,  or  any  other  mere  tort.**  In 
Somner  v.  Wilt,  [18 18]  4  Serg.  &  Rawle,  19,  28,  the  action  was  for  a 
malicious  abuse  of  legal  process  against  property.  The  plaintiff  before 
bringing  the  action  had  made  an  assignment  under  an  insolvent  act  of 
all  his  estate y  credits  and  effects.  It  was  objected  that  he  had  parted  with 
his  right  of  action.  The  court,  however,  held  that  it  was  not  the 
subject  of  an  assignment  under  the  insolvent  act.  They  say  that  the 
cause  of  action  was  neither  estate,  credits  or  effects  ;  that  it  was  a  per- 
sonal action,  that  would  die  with  the  person.  They  add,  **  If  it  passed 
by  the  assignment  his  death  would  not  afiect  it.**  The  same  doctrine 
was  laid  down  in  North  v.  Turner,  9  Serg.  &  R. ,  244.  It  was  an  action 
of  trespass  de  bonis,  and  the  question  was  whether  an  assignment  by 
one  of  the  plaintiffs  pendente  lite,  accompanied  by  the  payment  of  the 
defendant's  costs,  qualified  him  to  be  a  witness — ^the  courts  in  Pennsyl- 
vania allowing  parties  to  the  record,  when  not  interested,  to  be 
witnesses.  The  court  held  that  the  assignment  was  effectual  to  divest 
him  of  interest ;  and  they  say  that  the^rule,  holding  the  right  of  action 
for  personal  injuries  not  to  be  assignable,  "  does  not  hold  with  respect 
to  a  trespass  committed  against  the  party's  goods,  the  remedy  for 
which  survives  to  his  personal  representatives,  by  the  statute  4  Ed. 
III.,  ch.  7,  which  clearly  shows  that  such  a  cause  of  action  is  separable 
from  the  person  of  the  owner.'*  And  Story,  J.,  Comegys  v.  Vasse^ 
I  Pet.,  213,  remarked  that  it  might  in  general  be  assumed  "that  mere 
personal  torts,  which  die  with  the  party  and  do  not  survive  to  his  per- 
sonal representatives,  are  not  capable  of  passing  by  assignment.** 

These  cases  certainly  furnish  a  respectable  amount  of  judicial 
authority,  and  I  think  warrant  us  in  holding,  that  any  interest  to 
which  the  personal  representatives  of  a  deceased  partj'  w^ould  not 
succeed,  is  not  the  subject  of  assignment  inter  vivos.  The  subject  is  one 
of  great  practical  importance,  since  the  Code  of  Procedure  has  author- 
ized actions  by  assignees  of  a  chose  in  action ;  and  I  am  glad  to  find  a 
rule  laid  down,  of  easy  application,  which  will  furnish  a  ready  solution 
of  many  questions  upon  which  the  courts  of  original  jurisdiction  have 
differed  in  opinion.  I  may  mention  an  additional  case  from  the  supreme 
court  of  Pennsylvania,  upon  the  general  question.  O'Donnell  v,  Syebert, 
13  Serg.  &  R. ,  54,  56,  was  an  action  for  an  excessive  distress.    It  was  held 
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that  the  cause  of  action  could  not  be  assigned.  ' '  It  is  not, ' '  say  the 
court,  *  *  an  action  of  contract  or  of  property, '  *  The  amendment  made,  in 
1 85 1,  to  the  I  nth  section  of  the  Code  seems  to  have  been  designed  to 
correct  an  erroneous  construction  sometimes  given  to  the  section  as 
orignally  enacted,  by  which  all  causes  in  action  were  held  to  be  assigna- 
ble ;  but  I  do  not  think  the  amendment  bears  upon  the  present  question. 
If  I  am  right  in  what  has  been  said  the  instrument  executed  by  Gray  to 
Zabriskie  did  not  pass  any  interest. 

(5.)  Although  Gray,  on  the  assumption  that  he  had  not  parted  with 
his  interest,  was  a  necessary  party  to  the  action,  the  defendant  might, 
notwithstanding,  consent  to  waive  the  objection  and  litigate  the  case 
upon  the  merits.  Under  the  former  system,  the  defendant  could  not  in 
actions  ex  delicto  object  to  the  non-joinder  of  one  who  ought  to  have 
been  made  a  party  plaintifif,  except  by  plea  in  abatement,^  and  the  Code 
of  Procedure  provides  that  where  ther6  is  a  defect  of  parties  apparent 
upon  the  face  of  the  complaint,  the  defendant  may  demur ;  and  that 
where  such  an  objection  exists,  but  it  does  not  appear  by  the  complaint, 
it  may  be  taken  by  answer,  §  144,  subd.  4,  and  §  147  ;  but  if  no  such 
objection  be  taken  either  by  demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  §  148.  A  dilatory  defence,  which  a 
plea  in  abatement  is  considered  to  be,  is  not  favored ;  but  he  who  is 
entitled  to  avail  himself  of  it  must  interpose  it  promptly,  according  to 
the  established  forms.  Here  the  facts  were  fully  disclosed  by  the  com- 
plaint, and  the  defendant  could  have  demurred.  The  authority  to 
object  by  way  of  answer  is,  in  terms,  limited  to  cases  where  the  fact 
does  not  appear  in  the  prior  pleading.  When,  therefore,  the  last  sec- 
tion which  I  have  quoted  declares  that  if  the  objection  is  not  taken  by 
demurrer  or  answer  it  shall  be  considered  as  waived,  it  means  that  if  it 
be  not  taken  by  demurrer  where  that  mode  is  proper,  or  by  answer  in 
cases  where  that  is  the  appropriate  method,  it  is  waived.  This  con- 
struction will  give  full  effect  to  all  the  language,  and  will,  besides,  com- 
pel the  defendant  to  take  his  ground  with  the  promptness  inculcated 
by  the  rule  of  pleading  to  which  I  have  referred.  I  observe  that  it  has 
been  determined  at  a  special  term  in  the  5th  district  that  matter  in 
abatement  must  be  pleaded  separately,  prior  to  the  putting  in  a  plea  in 
bar.  Gardiner  v.  Clark,  6  How.  Pr.  449.  The  reasoning  of  Mr.  Jus- 
tice W.  F.  Allen  in  that  case  commends  itself  to  my  judgment,  and 
individually  I  should  be  ready  to  approve  its  correctness,  but  it  is 
tinnecessary  fbr  the  court  in  this  case  to  pass  upon  that  question.  The 
defendant  must  be  held  to  have  waived  the  objection  to  the  non-joinder 
of  Gray  by  omitting  to  demur.  Judgment  affirmed.* 

1  Citing,  I  Saund.  251,  291,  note  (g)  and   note  (n);  Gilbert  v.  Dickerson,  7  Wend.  451. 

2  On  the  remaining  question,  the  discussion  of  which  is  omitted,  it  was  held  that  where  a 
defendant  permits  one  or  more  of  several  joint  tenants  to  sue  alone  in  tort,  by  not  pleading 
the  joint  tenancy  in  abatement,  the  recovery  should  be  for  the  damage  sustained  by  all  the 
joint  tenants.    Otherwise  if  the  suit  is  by  one  or  more  of  several  tenants  in  common. 

Criticised  (on  the  ground  that  the  decision  is  based  on  the  common  law  and  ignores  a 
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BYXBIE  ET  AL  v,  WOOD. 
Court  of  Appeals  of  New  York,  June.  1862. 

[24  N.   Y.  607.] 

Appeal  from  the  Superior  Court  of  New  York  city.  The  plaintiffs, 
as  assignees  of  Edward  E.  Marvine,  sued  the  defendant  to  recover  from 
him  certain  sums  of  money,  which  it  was  claimed  he  had  obtained  from 
Marvine  by  means  of  various  false  statements  and  representations ;  which 
representations  and  statements  were  also  characterized  in  the  complaint 
as  fraudulent.  One  of  them  was  as  to  the  price  of  a  barque,  which  the 
defendant  represented  to  have  cost  him  $12,000,  but  which,  in  fact,  had 
cost  but  $4, 000.  For  a  half  interest  in  the  barque,  Marvine,  by  a  sealed 
contract,  agreed  to  pay  $6,000.  The  defendant  and  Marvine  embarked 
in  a  joint  venture,  which  consisted  in  the  purchase  and  fitting  out  of 
the  barque  and  supplying  her  with  a  cargo  of  a  very  miscellaneous 
character  for  a  voyage  to  California.  It  was  stated  in  the  complaint 
that  the  defendant,  by  whom  the  purchases  were  made,  falsified  the 
accounts  of  such  purchases,  so  as  to  represent  himself  to  have  paid  out 
a  much  larger  amount  than  he  actually  had;  and  that,  upon  the  basis 
of  such  false  accounts,  Marvine  paid  to  the  defendant,  upon  a 
settlement,  as  his  share  of  the  expenses  of  the  adventure,  $6,559.62 
more  than  was  really  due  from  him ;  which  sum,  with  interest, 
the  plaintiffs  claimed  to  recover.  The  complaint  also  stated  that  the 
defendant  exhibited  to  Marvine,  as  an  inducement  to  enter  into  the  ad- 
venture, a  letter  purporting  to  have  been  written  by  one  T.  O.  Larkin 
to  the  defendant,  apprising  him  of  the  discovery  of  gold  in  California, 
and  recommending  the- shipment  of  an  assorted  cargo  to  that  territory, 
as  likely  to  be  attended  with  enormous  profit, 

To  this  action  the  defendant,  by  answer,  interposed  various  defences: 
I.  That  Marvine  had  not  assigned  the  claim,  but  was  still  the  true 
party  in  interest ;  2.  That  all  the  statements  made,  and  accounts  ren- 
dered with  such  statements,  were  true,  and  the  defendant  had  received 
only  the  money  he  was  entitled  to,  and  that  the  accounts  were  fairly 
settled ;  3.  That  Marvine  had  not  paid  the  amounts  claimed,  as  some  of 

New  York  statute  whereby  the  cause  survived  and  therefore  should  have  been  assignable): 
Fried  V.  New  York  Central  R.  R.  (1858),  25  How.  Pr.  285;  Jackson  v.  Daggett  (1881),  24  Hun, 
204.    And  see  Haight  v.  Hayt  (1859),  19  N.  Y.  464,  465. 

Accord  {on  the  ground  that  the  cause  does  not  survive,  at  common  law  or  by  statute) : 
Slauson  v.  Schwabacher  (1892),  4  Wash.  783  [action  by  assignee  of  an  insolvent  debtor  for 
injury  to  the  business  credit  and  reputation  of  his  assignor  from  an  alleged  malicious  levy 
of  an  attachment  prior  to  the  assignment];  Farwell  Co.  v.  IVoi/iiSgy),  96  Wis.  10,  given  in 
text,  infra. 

On  the  extension  of  the  assignability  of  a  right  in  tort  through  the  statutory  extension  of 
its  survivability  see,  Vimontv.  Chicago  (Sf  Northwestern  Ry.  (1886),  69  Iowa,  296,  given  in 
text,  infra,  ani  the  notes  thereto. — Ed. 
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the  property  in  which,  (at  an  estimated  value»)part  payment  was  made, 
was  subject  to  certain  liens.  It  was  further  claimed  on  the  trial  that 
by  a  motion  for  a  non-suit,  the  defendant  raised  the  point  that  the 
claim  was  not  assignable,  and  also  the  point  that  Marvine  ought  to 
have  been  made  a  party  plaintiff  to  the  suit,  and,  therefore,  the  plain- 
tiffs could  not  recover,  because  there  was  a  defect  of  parties. 

The  cause,  when  at  issue,  was  duly  referred  to  three  referees,  who 
proceeded  to  hear  the  same,  and  in  the  course  of  the  trial  admitted 
some  evidence  to  which  the  defendant  objected,  and,  on  its  admission, 
excepted  thereto ;  and  at  the  close  of  the  trial  the  referees  made  a 
detailed  report  of  their  findings  of  fact  and  conclusions  of  law,  ending 
with  an  award  of  judgment  in  favor  of  the  plaintiffs.  From  the  judg- 
ment, entered  on  that  report,  the  defendant  appealed  to  the  Superior 
Court  at  general  term.  That  court  affirmed  the  judgment,  and  from 
such  judgment  of  affirmance  the  defendant  appealed  to  this  court. 

/ohn  W.  Edmonds,  for  the  appellant. 

Wtn,  Curtis  NcyeSy  for  the  respondents. 

Goui,D,  J.  .  .  .*  To  the  claim  that  there  was  a  defect  of  parties, 
in  that  Marvine  was  not  made  a  party  plaintiff*,  there  is  a  complete 
answer  in  law,  in  that  such  a  point  must  be  expressly  raised  either  by 
demurrer  or  answer,  and  it  is  not  raised  in  either  way.    Code  §  144-148. 

That  Marvine  was  the  real  party  in  interest  is  expressly  negatived,  as 
matter  of  fact,  by  the  ninth  finding  of  the  referees,  that  he  *'dufy 
assigned  and  transferred  to  the  plaintiffs  all  claims  and  demands,  which 
he  had  against  the  defendant,  arising  out  of  such  adventure, "  &c.,  in 
terms  covering  all  the  referees  sustained  as  a  c.ause  of  action.  The 
question,  (in  any  case,)  whether  the  plaintiff"  is  the  true  party  in  inter- 
est, or  whether  the  title  under  which  he  sues  is  a  mere  sham,  is,  of 
course,  one  thrt  every  defendant  is  entitled  to  try.  And  if  he  relies  upon 
facts,  instead  of,  or  beyond,  or  in  contradiction  to,  the  plaintiff^s  paper 
title  or  assignment,  the  question  is  not  one  of  law  for  the  court,  but  one 
of  fact  on  which  the  jury  are  to  pass.  In  this  case  the  referees  have  so 
passed,  and  the  finding  is  final. 

We  are  thus  brought  to  the  consideration  of  the  chief  ground  taken 
on  the  part  of  the  defendant,  which  is,  that  the  cause  of  action,  as  laid 
in  the  complaint,  was  founded  on  fraud  and  deceit,  and  that  such  an 
action  was  for  a  tort  of  such  a  nature  that  the  cause  of  action  is  not 
assignable.  The  authorities  cited  by  the  defence  in  support  of  this 
position,  Allen  v.  Addington,  7  Wend.  9 ;  Zabriskie  v.  Smith,  13  N.  Y. 
333 1  ^o  ^3.^  to  answer  the  position  ;  since  they  show  just  what  the  action 
is,  and  that  it  is  not  for  false  and  fraudulent  representations  by  which 
the  defendant  himself  obtained  money  or  property,  but  for  such  repre- 
sentations, as  to  the  credit  and  responsibility  of  a  third  person,  as 
induced  the  plaintiff's  in  those  suits  to  sell  property  on  credit  to  such 

1  Part  of  the  opinion,  on  other  points,  is  omitted. 
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third  person,  and  thereby  the  plaintififs  were  injured,  though  neither 
the  defendant  nor  his  property  were  benefited.  So  far  as  the  defend- 
ant's  act  and  the  defendant  himself  were  concerned,  it  was  a  mere 
naked  tort ;  and  even  as  to  these  decisions,  it  may  be  advisable  to  see 
how  fully  they  accord  with  the  Revised  Statutes.     2  R.  S.  447,  §g  i,  2. 

Such  is  by  no  means  the  case  before  us.  The  facts  as  found  by  the 
referees  are,  that,  by  false  representations  and  the  alteration  of  bills 
and  vouchers,  the  defendant  himself  received  from  Marvine  large  sums 
of  money  to  which  he  was  not  entitled ;  and  they  have  found  that  the 
plaintififs  are  entitled  to  recover,  not  for  any  fraud,  but  for  the  money 
which  the  defendant  had  so  received,  and  which,  being  30  received,  he 
had  no  right  to  retain.  This  state  of  facts  does  not  necessarily  require 
an  action  to  be  brought  for  the  tort,  even  if  it  allows  one  to  be  so  brought. 
Such  facts  always  raised,  in  law,  the  implied  promise  which  was  the 
contract-cause  of  action  in  indebitatus  assumpsit  for  money  had  and  re- 
ceived. Having  money  that  rightfully  belongs  to  another,  creates  a 
debt ;  and  wherever  a  debt  exists  without  an  express  promise  to  pay, 
the  law  implies  a  promise ;  and  the  action  always  sounds  in  contract. 

Under  the  Code  this  implied  promise  is  treated  as  a  fiction,  and  the 
facts  (out  of  which  the  prior  law  raised  the  promise)  are  to  be  stated 
without  any  designation  of  a  form  of  action  ;  and  the  law  gives  such 
judgment  as,  being  asked  for,  is  appropriate  to  the  facts.  Of  course, 
we  can  not  now  say  that  a  particular  phrase  makes  a  particular  form  of 
action,  so  that  a  party  by  its  use,  may  shut  himself  out  from  the  remedy 
which  his  facts  would  give  him.  He  may,  indeed,  so  utterly  miscon- 
ceive his  rights  as  to  make  his  complaint  not  at  all  adapted  thereto  ;  so 
that  his  offered  proofs  (or  even  his  proofs  put  in  without  objection) 
would  require  an  entirely  new  complaint  to  reach  them,  and  then  no 
court  can  give  him  judgment. 

In  the  case  before  us,  the  assignment  to  the  plaintifis  purports  to  be 
of '*  claims  and  demands,  either  for  moneys  recei^^ed  or  owing,  or  for 
false  and  fraudulent  representations  y  or  deceit  y  which  I  have  &c.,  by  rea- 
son of**  the  transactions  between  Marvine  and  Wood.  The  complaint 
says  that  Wood  made  false  and  fraudulent  representations  to  Marvine 
about  the  moneys  paid  for  joint  account,  and  "by  means  of  such  false 
representations  fraudulently  and  deceitfully  obtained  *'  property  &c., 
from  Marvine ;  and  the  plaintiffs  (as  assignees  of  Marvine)  * '  therefore 
demand  judgment  against  the  defendant  for  the  sum  of  $6,559.62,  and 
interest  from  October,  1848."  It  would  hardly  seem  that  this  is  a 
complaint  for  a  mere  naked  tort  in  an  action  claiming  damages  for  the 
wrong.  And  unless  it  be  so,  necessarily  and  unavoidably,  the  ends  of 
substantial  justice  would  require  us  to  disregard  the  words  that  charge 
a  wrong. 

Yet  even  this  seems  not  now  a  necessary  ground  for  sustaining  this 
judgment.  What  valid  objection  is  there  to  treating  these  words, 
(**  fraudulently  and  by  deceit,  **)  as  mere  inducement,  containing  a  state- 
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ment  of  the  facts  which  show  that  Marvine*s  payment  was  not  a  vol- 
untary one  with  knowledge  of  the  facts,  and  that,  therefore,  he  was 
entitled  to  sue  to  recover  back  the  money ;  and  thus  anticipating  a 
defence  ?  How,  without  some  such  statement,  was  he  to  show  that  it 
was  not  a  voluntary  pa3nnent,  or  that  his  settlement  of  the  accounts 
was  not  final  and  binding  on  him  ?  If,  to  avoid  either  of  those  objec- 
tions, in  an  action  to  get  back  the  money  paid,  he  could  have  proved 
the  actual  facts,  there  can  be  no  objection  to  his  stating  them  in  his 
complaint.  But  conceding  that  a  tort  be  one  of  the  elements  that  go 
to  make  up  this  cause  of  action,  it  will  be  found  to  be  assignable.  It 
will  be  seen  to  be  of  that  class  of  torts  the  right  of  action  for  which 
would  survive  to  the  personal  representatives  of  the  claimant ;  and 
' '  the  power  to  assign  and  to  transmit  to  personal  representatives  are 
convertible  propositions.**  Zabriskie  v.  Smith,  supra.  And,  further, 
it  is,  within  the  decisions  both  before  and  since  the  code,  of  a  nature 
that  was  formerly  assignable  in  equity,  and  is  now  assignable  at  law. 
In  McKee  v.  Judd,  (2  Kern.,  625,)  it  is  held  •*  that  demands  arising  from 
injuries  strictly  personal^  (whether  arising  from  tort  or  contract,)  are  not 
assignable,  but  that  all  others  are,''  13  N.  Y.,  333-335,  336  ;  15  N.  Y., 
432.  And  by  the  Revised  Statutes  (2  R.  S.,  447,  g  i),  **  for  jjvrongs  done 
to  the  property y  rights  or  interest  of  another,  for  which  an  action  might 
be  maintained,  &c.,  such  action  may  be  brought  after  the  death  of  the 
person  injured,  by  his  executors  or  administrators,  in  the  same  man- 
ner, &c. ,  as  actions  founded  upon  contracts.  And  the  exceptions  to 
this  broad  general  rule  are  contained  in  the  next  section,  and  are  con- 
fined to  injuries  to  the  person  or  character.  In  this  case,  if  the  action 
be  for  the  fraud  and  deceit,  it  is  for  a  **  wrong  done  to  the  property,'* 
&c. ,  of  Marvine  ;  and  by  the  statute  could  be  brought  after  his  death 
by  his  personal  representatives,  and  is  assignable. 

The  defendant's  counsel  claims  that  the  findings  of  fact  by  the 
referees  do  not  sustain  the  judgment,  because  they  have  not  found  the 
fraud,  which  is  alleged  in  the  complaint.  It  is  quite  true  that  they 
have  not  found  the  fact  of  fraud ;  but  as  we  hold  that  the  action  is  sus- 
tainable without  there  having  been  any  fraud,  and  merely  as  an  action 
for  money,  which  the  defendant  has  no  right  to  retain,  the  failure  to 
find  fraud  is  no  objection  to  the  validity  of  the  judgment,  and  it  is  to 
be  affirmed  as  not  being  an  action  for  the  fraud.  It  is  proper  to  note 
another  point  taken  for  the  defence :  that,  as  the  assignor  of  the 
plaintifis,  Marvin  had  settled  the  account  and  receipted  it  as  correct, 
the  right  to  set  aside  that  settlement,  and  avoid  the  effect  of  it  as  a 
substantial  release  to  the  defendant,  and  the  right  to  avoid  the  effect 
of  fixing  the  price,  by  the  sealed  contract  to  give  $6,000  for  one-half  of 
the  barque,  were  personal  rights,  which  Marvin  himself  must  assert, 
and  which  he  could  not  assign.  This  is  conclusively  answered,  by 
holding,  as  we  do,  that  an  account  settled,  or  a  release  executed,  is  not 
the  title  by  which  the  defendant    received,   or  held  the  money,  but 
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a  mere  acknowledgment  that,  the  items  being  true,  the  balance  is 
correct,  or  that  upon  those  stated  facts  the  defendant  is  liable  to  pay 
the  money :  that  the  contract  of  purchase  of  the  barque  is  not  avoided, 
but  the  undue  price  is  examined,  and  the  excess  is  to  be  recovered  as 
money  had  and  received  to  the  use  of  the  plaintifif ;  and,  in  suing  for 
the  money,  it  is  entirely  immaterial,  (in  our  present  modes  of  plead- 
ing,) whether  the  plaintifif  anticipates  what  would  be  matter  of  defence, 
and  says  in  advance  that  it  was  so  obtained  as  to  be  invalid,  and  no 
defence,  or  whether  he  omits  all  mention  of  it,  and  on  the  trial,  when 
it  is  interposed  as  a  defence,  proves  the  fraudulent  obtaining  of  it  which 
makes  it  void,  and  no  defence.  The  right  of  action  is  not  founded  on 
it ;  and  it  bears  no  resemblance  to  an  instrument  through  which  is  to 
be  made  the  title  which  is  to  found  an  action,  and  which  requires  to  be 
reformed,  or  set  aside,  to  obtain  that  title. 

In  any  view,   therefore,  the  judgment  of  the  Superior  Court  should 
be  afiirmed. 

The  court  did  not  pass  upon  the  question  whether,  assuming  action 
to  be  for  tort,  it  was  of  such  a  character  as  to  be  assignable. 

Judgment  affirmed. ' 


JOHN  V.    FARWELL   COMPANY  v.   WOLF  AND   OTHERS. 
Supreme  Court  of  Wisconsin,  February  23,  1897. 

[96  Wis,  10.] 

Action  to  recover  damages  for  an  alleged  conspiracy  to  defraud. 

The  complaint  sets  forth,  in  substance,  that  in  the  summer  of  1893 
the  defendants  entered  into  a  fraudulent  conspiracy  to  defraud  whole- 
sale dealers  in  goods,  wares,  and  merchandise ;  that  the  scheme  agreed 
upon  was  that  one  of  the  defendants,  Moses  Josephson,  should  purchase 
goods  of  such  dealers  on  credit,  without  any  intention  of  paying  for 
the  same,  have  the  same  delivered  at  his  store  in  New  Lisbon,  Wiscon- 
sin, and  that  the  goods  should  then  be  sold,  conveyed  away,  and  con- 
cealed in  such  a  way  that  the  proceeds  might  be  divided  between  the 
CO  conspirators ;  that  pursuant  to  the  conspiracy,  in  August  and  Sep- 
tember, 1893,  goods,  wares,  and  merchandise  to  the  amount  of  $434.83 
were  purchased  of  the  plaintifif  in  the  name  of  Josephson,  were  delivered 
to  him  and  disposed  of  for  the  benefit  of  the  defendants,  pursuant  to 
this  fraudulent  scheme  ;  that  none  of  these  goods  have  been  paid  for ; 
and  that  plaintifif  has  thereby  been  damaged  in  the  sum  of  $434.83  and 
interest ;  that,  further,  in  pursuance  of  this  fraudulent  conspiracy,  other 
goods,  wares,  and  merchandise  were  at  various  times,  in  the  year   1893, 

1  See  also,  Gordon  v.  Hosletter  (1867),  37  N.  Y.  xox;  Sparman  -'.  Kfim  (1880),  83  N.  Y.  247, 
250;  Salisbury  v.  Howf  (1S82),  87  N.  Y.  128,  134. 
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particularly  stated,  purchased  of  some  twenty-four  different  persons, 
copartnerships,  and  corporations,  the  name  of  each  being  given,  with 
the  amount  purchased;  that  all  these  goods  were  delivered  to  said 
Josephson,  and  disposed  of  for  the  benefit  of  the  defendants,  pursuant  to 
the  aforesaid  fraudulent  scheme ;  that  none  of  these  goods  have  been 
paid  for  ;  and  that  before  the  commencement  of  this  action  these  sellers, 
for  a  valuable  consideration  paid  to  them  respectively,  sold,  assigned, 
and  conveyed  to  plaintiff  their  respective  claims  for  the  goods  so  sold 
and  delivered,  together  with  their  respective  causes  of  action  for  damages 
against  defendants  on  account  of  the  aforesaid  conspiracy. 

The  aggregate  of  plaintiff's  claim  for  damages  for  goods  procured  of 
it  through  this  fraudulent  scheme,  and  of  the  several  other  claims 
mentioned,  amounted  to  $5,102.32,  for  which  sum  judgment  was  de- 
manded, with  interest.  The  defendants,  except  Josephson,  joined  in 
an  answer  to  the  complaint. 

On  the  trial  a  jury  found  for  the  plaintiff  on  all  the  issues,  and 
assessed  the  damages  at  the  full  amount  claimed,  which,  with  interest, 
made  $5,432.25.  Judgment  was  rendered  on  the  verdict,  and  defend- 
ants appealed.' 

Blum  &  Blum,  and/.  M.  Morrow,  for  appellants. 

Lewis  &  Briggs,  and  /.  /.  Hughes,  for  respondent. 

Marshall,  J.     .     . 

The  further  point  is  made  that  the  several  alleged  assigned  claims  for 
damages  were  not  assignable ;  therefore  that  the  recovery  thereon  can 
not  be  sustained.  Applying  the  usual  test  of  assignability, — ^that  is, 
whether  the  claims  are  such  as  survive  to  the  personal  representatives, 
we  start  with  the  presumption  that  it  will  not  be  seriously  contended 
that  such  claims  survive  at  common  law.  To  be  sure,  counsel  cite  vari- 
ous adjudications  to  show  that  claims  for  injuries  to  personal  property 
do  so  survive,  but  they  have  no  application  to  this  case.  This  is  not  a 
claim  for  injury  to  personal  property  as  such.  At  most  it  is  only  an 
injury  to  a  property  right.  Webber  v.  Quaw,  46  Wis.  118,  and  Mc Arthur 
V.  G,  B,  &  M.  C.  Co.,  34  Wis.  139,  are  confidently  referred  to,  but  they 
are  cases  of  injuries  to  property,  strictly  so  called,  and  follow  the  New 
York  authorities  respecting  the  assignability  of  such  claims. 

In  most  states,  as  here,  there  is  a  statutory  extension  of  the  common 
law  rules,  and  authorities  are  very  numerous  respecting  the  subject, 
many  of  which,  however,  have  very  little  application  to  this  case  because 
of  statutory  differences.  The  New  York  statute  provides  that  *'  actions 
for  all  wrongs  done  to  the  property  rights  or  interests  of  another  shall 
survive.''  It  is  held  that  this  language  is  so  broad  and  com- 
prehensive as  to  cover  all  injuries  to  rights  of  property,  and  is 
not  confined  to  injuries  to  property  as  such ;  that  it  includes  actions 
for  damages    for    conspiracies  to    defraud    and  damages   for    deceit. 

1  The  reporter's  statement  has  been  slightly  abridged. 
S  Part  of  the  opinion  is  omitted. 
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Bond  V.  Smith,  4  Hun,  48 ;  Haight  v.  Hayt,  19  N.  Y.  464 ;  Lyon  ik 
Park,  III  N.  Y.  350  ;  Brackett  v.  Griswold,  103  N.  Y.  425.  These  cases 
turn  entirely  on  the  meaning  of  the  significant  words,  * '  property  rights 
and  interests.  * '  Our  own  statute  (sec.  4253,  R.  S.),  so  far  as  it  relates 
to  this  subject,  is  as  follows :  *'  Actions  for  damages  done  to  real  and 
personal  estates  "  shall  survive.  A  similar  statute  existed  in  Massa- 
chusetts at  a  very  early  day,  and  was  adopted  from  that  state  by  Michi- 
gan and  this  state  as  well.  It  received  construction  in  the  state  of  its 
origin,  before  adoption  here;  hence,  under  a  familiar  rule,  such  con- 
struction was,  in  effect,  a  part  of  the  statute  itself  at  the  time  it  was 
ingrafted  upon  and  became  a  part  of  our  system. 

The  whole  subject  goes  back  to  St.  4  Edw.  III.  c.  7,  [1330].  Before 
that,  in  England,  no  action  for  injury  to  personal  property  survived. 
By  such  statute,  says  Mr.  Justice  Putnam,  in  effect,  in  Holmes  v. 
Moore,  [1827]  5  Pick.  257,  an  action  for  goods  carried  away  survived, 
and  by  equitable  construction  it  was  held  that  the  remedy  for  a  wrong 
done  to  personal  property,  though  such  property  was  not  actually 
carried  away,  survived,  and  such  statute,  with  such  construction,  was 
adopted  by  the  state  of  Massachusetts  from  the  English  statute.  Follow- 
ing//<7/wi^j  z^.  Moore^  in  Read  v.  Hatch,  [1837]  19  Pick.  47,  an  action  for 
damages  for  inducing  plaintiff,  by  fraudulent  representations  respecting 
the  insolvency  of  another,  to  sell  property  to  such  other,  Shaw,  C.  J., 
in  delivering  the  opinion  of  the  court,  said,  in  effect,  that  a  fraud 
injuriously  affecting  a  person's  estate,  is  not  an  injury  to  such 
person's  personal  estate,  within  the  meaning  of  the  statute ;  that 
to  hold  otherwise  would  be  to  give  to  the  statute  a  forced  con- 
struction, and  not  conformable  to  the  intent  of  its  framers  ;  that 
to  uphold  such  construction  would,  in  effect,  be  to  say  that  every 
injury  by  which  one  may  be  prevented,  from  pecuniary  gain  or  sub- 
jected to  pecuniary  loss  would,  directly  or  indirectly,  be  a  damage  to 
his  personal  property.  The  statute  must  have  a  more  limited  con- 
struction, and  be  confined  to  damages  done  to  some  specific  personal 
estate  of  which  one  may  be  the  owner.  The  mere  fraud  or  cheat  by 
which  one  sustains  a  pecuniary  loss  can  not  be  regarded  as  damage 
done  to  personal  estate.  The  construction  thus  g^ven  to  the  statute 
has  never  been  departed  from.  See  Cutting  v.  Tower,  14  Gray,  183 ; 
Leggate  v.  Moulton,  1 15  Mass.  552  :  Brush  v.  Sweet,  38  Mich.  574  • 
Dayton  V,  Fargo,  45  Mich.  153. 

The  only  case  previously  decided  in  this  court  that  throws  any  light 
on  the  subject  is  Murray  y.  Buell,  76  Wis.  657,  cited  by  respondent. 
Though  it  is  in  harmony  with  the  foregoing,  it  did  not  involve  the 
precise  question  under  discussion.  The  contention  there  appears  to  have 
been  that  an  action  for  damages  for  a  conspiracy  to  injure  another's  busi- 
ness was  assignable  as  an  injury  to  the  person  of  such  other.  This  court 
held  that  it  could  not  be  so  considered,  but  was  an  injury  to  such 
other's  business  interest  merely  ;  therefore  not  assignable.     It  did  not 
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occur  to  the  able  counsel  who  presented  the  case  in  this  court,  or  to  the 
present  chief  justice,  who  wrote  the  opinion,  that  such  a  cause  of  action 
could  be  held  assignable  as  an  injury  to  personal  estate.  Therefore  the 
subject  was  not  discussed,  though  to  say,  as  was  in  substance  said  in 
such  opinion,  that  such  a  cause  of  action  is  for  an  injury  to  business 
interests,  therefore  not  assignable,  is  quite  equivalent  to  saying  that  it 
is  an  injury  to  property  rights,  as  distinguished  from  an  injury  to 
specific  property,  therefore  not  assignable. 

The  result  of  what  has  been  said  is  that  the  several  assigned  claims 
for  damages,  upon  which  the  plaintiff  recovered,  did  not  pass  to  plain- 
tiff by  the  attempted  assignment  thereof,  and  that  such  recovery  can 
not  be  sustained.     .     .     . 

The  result  of  the  foregoing  is  that  the  plaintiff  in  not  entitled  to  re- 
cover on  any  claim  for  damages  other  than  that  caused  by  its  sale  of 
goods  to  Josephson  on  and  prior  to  the  i6th  day  of  September,  1893, 
amounting  in  value  to  $434.83.  Therefore  a  new  trial  must  be  had, 
unless  plaintiffs  consent  to  take  judgment  for  such  amount,  with 
interest  and  costs. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial,  unless  plaintiff  elects  to  take  judgment 
for  $434.83  and  legal  interest  thereon  from  the  i6th  day  of  September, 
1893,  together  with  the  costs  of  the  trial  heretofore  taxed  in  the  circuit 
court.' 

1  Motion  for  a  new  hearing  denied,  April  30,  1897. 

NOTE.— THB  STATUTORY  EXTENSION  OP  THE  SURVIVABILITY  OF  CAUSES  OF  ACTION. 

In  recent  years,  the  survivability  of  causes  of  action  has  been  greatly  and  variously  ex- 
tended by  the  legislatures.  Thus,  it  is  now  provided  in  Massachusetts,  that  "  in  addition  to 
the  actions  which  survive  by  the  common  law,  the  following  shall  also  survive:  actions  of 
replevin;  of  tort  for  assault,  battery,  imprisonment,  or  other  damage  to  the  person,  for 
goods  taken  and  carried  away  or  converted  by  defendant  to  his  own  use,  or  for  damage 
done  to  real  or  personal  estate."    {Pub.  Siais.,  ch.  165, 1  i.) 

In  Connecticut,  "all  actions  for  injury  to  the  person,  whether  the  same  do  or  do  not  in- 
stantaneously or  otherwise  result  in  death,  to  the  reputation,  or  to  the  property,  and  actions 
to  recover  damages  for  injury  to  the  person  of  the  wife,  child,  0/  servant  of  any  person,  shall 
survive  to  his  executor  or  administrator."    (Gen.  Stats. ^  g  1008.) 

In  Ohio,  through  an  amendment  in  1893,  "  i>^  addition  to  the  causes  of  action  which  survive 
at  common  law,  causes  of  action  in  mesne  profits,  or  for  injuries  to  the  person  or  property, 
or  for  deceit  or  fraud,  shall  alsosurvive."  (90  Ohio  LawSy  p.  140;  Rev.  Stats.,  I  4975.)  A  simi- 
lar enactment  is  found  in  Kansas.    (2  Gen.  Stats.  [1897],  214.) 

In  Iowa,  "  all  causes  of  action  shall  survive,  and  may  be  brought  notwithstanding. the 
death  of  the  person  entitled  or  liable  to  the  same."    {Code,  '97,  g  3443.) 

The  statutes  of  several  states  declare  that  all  causes  of  action  except  those  for  libel  and 
slander  shall  survive;  and  in  others  still  there  are  wide  departures  from  the  common  law 
rule  as  to  the  survivability  of  causes  in  action.  Very  seldom,  however,  is  there  an  express 
enactment  as  to  their  assignability. 

If  thw're  is  no  such  enactment,  does  the  common  law  test  of  assignability,  as  given  in  the 
foregoing  cases,  still  hold?  In  other  words,  was  the  survivability  of  a  cause  of  action  the 
true  test  of  its  assignability^  or  was  it  only  a  convenient  test,  reasonably  accurate  at  the 
time  when  made,  because  of  the  then  existing  limits  of  the  doctrine  of  survivability? 
Granted  that  a  chose  in  action  which  does  not  now  survive  can  not  be  assigned,  does  it  fol- 
low that  a  chose  in  action  which  does  now  survive,  because  of  express  enactments,  is  there- 
fore now  assignable,  although  formerly  it  was  not  assignable? 
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COMPANY. 

Supreme  Court  of  Iowa,  June  Term,  1886. 

[69  Iowa,  296.] 

Plaintifif  as  assignee  of  one  Darby  Carr,  brings  this  suit  to  recover 
damages  for  a  personal  injury  sustained  by  said  Darby  Carr  while  in 
defendant's  employ  as  a  laborer  on  a  g^vel  train,  and  which  was 
occasioned,  as  it  is  alleged,  by  the  negligence  of  his  co-employes.  This 
appeal  is  from  the  order  of  the  circuit  court  sustaining  a  demurrer  to 
certain  counts  of  defendant's  answer. 

N.  iff.  Hubbard  and  Whiting  S,  Clark,  for  appellant. 

Nourse  (Sf  Kauffman,  for  appellee. 

Reed,  J. — It  is  alleged  in  the  third  paragraph  of  the  answer  that 
the  assignment  by  Carr  to  plaintiff  of  the  claim  on  which  the  action  is 
brought  was  executed,  delivered,  and  accepted  by  plaintiff,  and  its 
acceptance  took  effect,  in  the  state  of  Illinois,  and  that  by  the  common 
law,  which  is  in  force  in  that  state,  the  assignment  of  said  cause  of 
action  is  void.  The  question  raised  by  the  demurrer  to  this  parag^ph  is 
whether  the  plaintiff  is  precluded  by  these  facts  from  recovering  on  the 
cause  of  action  sued  on.  The  assignmdiit  under  which  plaintiff  claims 
is  set  out  in  the  petition,  and  it  is  of  a  cause  of  action  which  is  alleged 
to  have  arisen  under  the  laws  of  this  state  in  favor  of  an  employe  of 
defendant  on  account  of  a  personal  injury  sustained  by  him  in  conse> 
quence  of  the  negligence  of  a  co-employe. 

It  may  be  conceded  for  the  purposes  of  this  case,  we  think,  that  a 
claim  for  damages  arising  out  of  a  personal  tort,  and  having  its  origin 
where  the  common  law  is  in  force,  is  not  assignable  before  being 
reduced  to  judgment.  The  ground  upon  which  it  is  held  that  such  claim, 
is  not  assignable  is  that  it  is  a  mere  personal  claim  in  favor  of  the 
injured  party,  and  that  it  does  not  become  part  of  his  estate,  or  descend 
to  his  representatives,  but  terminates  at  his  death  ;  and  consequently 
it  has  no  value  which  can  be  so  estimated  as  to  form  a  consideration 
for  a  sale,  and  there  is  in  it  no  element  of  prox)erty  to  make  it  the  sub- 
ject of  a  g^ant  or  assignment.  See  Rice  v.  Stone,  i  Allen,  566  ;  People 
V,  Tioga  Common  Pleas,  19  Wend.  73.  The  contract  of  assignment  ot 
such  claim  between  parties  otherwise  competent  to  contract  is  void  at 
common  law,  then,  not  because  of  any  incapacity  of  the  parties  to 
enter  into  the  contract,  but  because  the  claim  itself  is  not  the  subject 
of  contract. 

Under  the  statute  of  Iowa,  however,  such  claims  are  given  a  char- 
acter entirely  different  from  that  sustained  by  them  when  arising  under 
the  common  law.  They  are  not  merely  personal  claims  in  favor  of  the 
parties  sustaining  the  injuries,  and  they  do  not  terminate  with  their 
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death,  but  become  a  part  of  their  estates  and  descend  to  their  repre- 
sentatives, and  actions  thereon  may  be  maintained  by  the  representa- 
tives.*   They  are  also  assignable  under  the  law  of  this  state.* 

If  Carr,  plaintiflPs  assignor,  had  a  valid  claim  for  damages  on  account 
of  the  alleged  injury,  such  claim  had  the  qualities  of  a  property  right 
or  interest.  It  constituted  a  part  of  his  estate,  and  was  capable  of 
being  transferred  within  the  state  by  assignment,  and  at  his  death  it 
would  have  descended  to  his  representatives,  and  his  assignee  or  repre- 
sentative could  have  maintained  an  action  in  his  own  name  for  its 
enforcement. 

It  seems  to  us  that  the  mere  carrying  of  this  claim  into  another  state 
could  not  have  the  effect  to  change  its  character  or  take  from  it  any  of 
its  qualities,  but  that  it  would  retain  its  properties  notwithstanding 
the  removal  of  the  person  in  whose  favor  it  arose  to  another  state  or 
country ;  and  that,  as  it  had  the  properties  which  rendered  it  assignable 
imparted  to  it  by  the  laws  under  which  it  arose,  it  would  retain  those 
properties  when  taken  beyond  the  jurisdiction  of  those  laws,  and  would 
be  assignable  anywhere. 

The  other  questions  raised  by  the  demurrer  are  the  same  as  those 
determined  in  Vimant  v,  Chicago  df  IV,  W,  R,  Co,,  64  Iowa,  513,  and 
the  ruling  of  the  circuit  court  thereon  is  in  accord  with  our  holding  in 
that  case. 

Adams,  J.,  dissenting.  Affirmed* 

1  Citing^  Code,  H  2525-2527:  Canon  v.  McFftdden,  10  Iowa,  91;  McKlnley  v.  McGregor,  Id. 
xxx;  Shafer  v.  Grimes,  23  Iowa,  550. 

S  Citings  Weire  v.  City  of  Davenport,  11  Iowa,  49;  Gray  v.  McCallister,  50  Iowa,  497. 
S  For  the  opinion  on  a  re>hearing,  dealing  with  other  questions,  see  infra. 


HOTB. — BPFBCT    ON  THB  ASaXONABZLITT  OF  A    CHOSB  XM  ACTION  IF  A  BTATUTS  MAKB8  XT 

SURVIVE. 

Accord^  with  the  general  doctrine  of  Virnont  v.  Chicago  Ry.  Co.:  Hawley  v.  Chicago  Ry. 
Co.  (x886),  71  Iowa,  7x7,7x9.  Lehmannv.  Farwell{\%yj)y^^VI\&.\%^  189:  "If  the  cause  of  action 
[for  a  personal  injury]  survived,  it  was  assignable.  Webber  v.  Quaw^  46  Wis.  118.  It  is  well 
understood  that  such  an  action  does  not  survive  at  common  law;  hence  the  question  is 
whether  it  survives  under  Sec.  4253  R.  S.,  as  amended  by  ch.  280, 1«aw8  of  1887.  .  .  .  The 
words  of  the  statute  are  plain.  They  are  to  the  effect  that  an  action  for  assault  and  battery, 
false  imprisonment,  or  other  damage  to  the  person,  shall  survive.  The  injury  resulting  from 
being  run  over  by  a  street  car  is  certainly  *  other  damage  to  the  person,^  and  it  is  damage  of 
the  same  character  as  the  damage  resulting  from  an  assault  and  battery:  that  is,  it  is 
physical  pain  and  suffering."— /Vr  Winslow,  J. 

So  where  a  claim  for  a  personal  tort  is  made  assignable  after  verdict  and  before  judgment. 
Kent  V.  Chapel  (1897),  67  Minn.  420,  422:  "Was  this  verdict  [in  an  action  for  an  assault]  as- 
signable? In  Hunt  V.  Conrad^  47  Minn.  557,  50  N.  W.  614,  it  was  .held  that  a  right  to  recover 
damages  for  a  personal  tort  was  a  mere  personal  right  and  not  assignable  even  after  verdict 
and  before  judgment.  This  decision  seems  to  have  been  based  upon  what  was  considered 
by  the  court  principles  of  the  common  law,  and  its  attention  was  evidently  not  called  to  G. 
8.  X878,  c.  67,  §  41,  which  in  part  reads  as  follows:  *After  a  verdict  of  a  jury,  decision  or  find- 
ing of  a  court,  or  report  of  a  referee  in  any  action  for  a  wrong,  such  action  shall  not  abate 
Xyy  the  death  of  any  party.'  The  legal  effect  of  this  statute  is  not  discussed  or  adverted  to  in 
Hunt  V.  Conrady  and  even  if  sound  in  enunciating  the  common  law  doctrine,  it  is  inapplic- 
able to  the  statute  which  we  have  quoted,  and  which  i.i  the  same  as  G.  S.  1894, 2  51 71.    In  the 
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later  case  of  Cooper  v.  Si.  Paul  C.  R.  Co.,  55  Minn.  134,  56  N.  W.  588,  it  was  held  that  where 
the  party  dies  after  the  rendition  of  a  verdict  in  an  action  brought  to  recover  for  personal 
injuries  sustained  through  the  carelessness  or  negligence  of  the  defendant,  the  action  does 
not  abate,  but  may  be  continued  by  or  against  the  personal  representatives  of  the  deceased, 
under  the  provision  of  the  statute  which  we  have  above  quoted. 

"  The  language  used  in  our  statute  is  substantially  that  in  Wait,  Code  N.  Y.,  g  121,  and  it 
was  held  under  that  code  that  '  a  claim  for  damages  for  a  purely  personal  wrong,  while  it  re- 
mains unliquidated  and  unascertained  by  a  verdict,  d  es  with  the  person;  but  the  intent  of 
the  section  of  the  code  above  cited  seems  to  be  to  prevent  that  result  after  the  claim  has  been 
ascertained  by  a  verdict.  In  that  case  the  verdict  becomes  property  which  passes  to  the 
representatives  cf  the  deceased,  as  a  judgment  would  at  common  law.  It  becomes  the  duty 
of  the  executor  or  administrator  to  defend  it  for  the  benefit  of  the  estate.'  IVood  v.  Phillips^ 
II  Abb.  Pr.  (N.  S.)  i. 

"  In  the  case  at  bar,  the  claim  for  damages  became  liquidated  and  determined  by  the  ver- 
dict. There  was  no  further  uncertainty  about  the  claim,  and  the  statute,  by  its  terms,  recog- 
nizes and  preserves  the  right  of  entering  judgment  upon  it.  This  right  is  a  valuable  one, 
and  the  verdict  should  be  regarded  as  a  property  right — as  much  so  as  a  verdict  rendered  for 
violation  of  a  contract,  or  other  causes  of  action  not  arising  out  of  tort.  The  verdict  was 
therefore  assignable."— /'ur  Buck,  J. 

The  traditional  authority  of  this  test  is  apparent  in  Slauson  v.  Schroabacker  (1892),  4  Wash. 
783.  The  supreme  court  were  construing  this  enactment  of  the  Washington  Code:  "All  other 
causes  of  action  [except  those  for  wrongful  death,  on  which  causes,  it  was  declared  in  g  703,  the 
personal  representative  could  "maintain  an  action  at  law "]  by  one  person  against  another, 
whether  arising  on  contract  or  otherwise,  survive  to  the  personal  representatives  of  the  for- 
mer, and  against  the  personal  representatives  of  the  latter."  (Hill's  Code,  '91, 1  704;  Code 
»97,  2  5695).  Said  the  court,  per  Dumbab,  J.,  p.  787:  "We  think  thi  only  fair  construction  of 
g  703  is  that  the  legislature  intended  to  confer  upon  personal  representatives  certain  rights 
in  contradistinction  to  the  rights  of  heirs,  and  that  in  I  704  they  were  legislating  with  refer- 
ence to  causes  of  action  which  already  survived,  and  were  not  attempting  to  announce  what 
causes  of  action  should  survive.  If  this  theory  be  not  true,  then  the  enactment  of  I  703  was 
useless,  for  it  could  have  been  expressed  in  §  704  by  simply  the  omission  of  the  words  'cause 
of. '  If  the  appellant's  construction  is  correct,  there  is  no  limit  whatever  to  causes,  for  causes 
of  action  for  assault,  slander,  and  other  purely  personal  causes  would  survive;  and  this  would 
be  so  wide  a  departure  from  the  established  rule,  that  the  legislature  would  hardly  be  deemed 
to  have  intended  it  without  plainly  expressing  such  intention ."  It  was  accordingly  held  that 
a  cause  of  action  for  the  malicious  levy  of  an  attachment  did  not  survive  under  that  statute, 
and  therefore  coald  not  be  assigned. 

Contra  (that  th  >  survivability  of  a  chose  in  action  is  not  always  the  test  of  its  assignabil- 
ity): North  Chicago  Street  R.  R.  Co.  v.  Ackley  (1898),  171  111.  100  (given  in  text,  infra).  See 
also.  Rice  v.  Stone  (1S61),  i  Allen  (Mass.),  566,  where  a  claim  for  an  injury  to  the  person  was 
held  not  assignable  before  judgment  thereon,  although  after  a  verdict;  and  the  court,  per 
Chapman,  J.,  remarks  (p.  571) :  "  There  can  not  be  the  same  objection  to  the  transmission  of 
such  a  claim  to  executors  and  administrators  as  to  its  assignment  to  strangers;  and  by  our 
recent  legislation  actions  for  damage  to  the  person  survive,  but  we  do  not  consider  this  as 
materially  affecting  the  question  whether  such  rights  of  action  may  be  assigned  to  a 
stranger."  To  the  same  effect  is  Linton  v.  Hurley  (1870),  104  Mass.  353;  and  compare  Bennett 
V.  Sweet  (1898),  171  Mass.  600. 

It  is  to  be  noted  also  that  in  Sanborn  v.  Doe  (1891),  9a  Cal.  152,  and  Archer  v.  Freeman 
(1899),  124  Cal.  528,  a  mere  right  to  complain  of  fraud  is  held  not  assignable,  on  grounds  of 
public  jKjlicy,  and  without  reference  by  the  court  to  any  question  of  survivability.  And  in 
Pardoe  v.  Iowa  State  National  Bank  (1898),  106  Iowa,  345,  the  Supreme  Court  of  Iowa  has  re- 
cently said:  *'  In  view  of  the  language  of  the  statute  [United  States  Rev.  Stats.,  \  5198,  declar- 
ing that  if  an  unlawful  rate  of  interest  has  been  paid  to  a  national  bank,  "the  person  by 
whom  it  has  been  paid,  or  his  legal  representatives,  may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt«  twice  the  amount  of  interest  thus  paid  "]  and  the  general  policy 
of  the  law  to  make  personal  to  the  debtor  the  right  to  take  advantage  of  usury,  we  are  of 
opinion  that  the  statute  under  consideration  does  not  give  to  a  debtor  who  has  paid  usurious 
interest  the  right  to  transfer  his  claim  therefor  by  an  ordinary  sale  or  assignment  of  his 
right,  and  that  the  plaintiff  did  not  acquire  any  right,  as  against  the  defendant,  by  the 
assignment  which  the  heirs  of  Gaughran  [for  whose  estate  the  unlawful  interest  had  been 
paid]  made  to  him."— /Srr  Robinson,  J.,  p.  351  • 

And  generally,  on  the  test  of  assignability  of  a  right  in  tort,  see  the  remarks  of  Mr.  Cyprian 
William -5  in  10  Law  Quarterly  Review,  156-7  (1894):   "A  perusal  of  the  judgments  in  the 
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American  cases  will  show  that  there  has  been  a  tendency  to  take  the  rule  of  devolution  of 
rights  of  action  on  bankruptcy  as  a  guide.  It  has  at  all  events  been  considered  that  rights  of 
action  which  do  not  devolve  either  up>on  a  trustee  in  bankruptcy  or  an  executor  can  not  be 
assignable;  although  in  the  case  of  Grocers'^  Bank  v.  Clark  (1866),  48  Barb.  28,  the  argument 
was  in  a  manner  reversed,  and  i  was  held  that  a  right  of  action  for  an  injury  to  property 
was  assignable,  and  therefore  passed  among  the  injured  party's  assets.  In  this  country 
[England],  however,  the  argument  from  analog^y  to  the  law  of  bankruptcy  is  open  to  the 
objection  that  it  has  been  held  in  Seear  v.  Lawson  ( 1880),  15  Ch.  D.  426,  that  such  rights  of 
action  as  devolve  upon  a  trustee  in  bankruptcy  are  assignable  by  the  policy  of  the  statute 
law  of  bankruptcy,  although  they  might  not  have  been  assignable  by  the  bankrupt  himself. 

*'  But  in  my  humble  judgment  a  better  test  of  the  assignability  of  a  right  of  action  in  tort 
may  be  found  by  referring  to  the  doctrines  of  the  common  law.  This  is  simply  the  rule 
propounded  by  Wangford  as  long  ago  as  34  Hen.  vi.,  that  the  duty  of  a  thing  which  i' 
certain  may  well  be  assigned  over,  coupled  with  the  explanation  afterwards  adopted  in 
determining  the  law  of  forfeiture  on  outlawry,  that  a  right  of  action  sounding  in  damages 
may  be  said  to  be  certain  when  the  measure  of  damages  is  certain. 

**  By  the  ancient  common  law,  the  king  only  could  assign  a  chose  in  action  directly,  and 
he  could  generally  assign  whatsoever  things  were  forfeited  to  him  on  outlawry  or  for  felony. 
17  yin.  Abr.  87,  88  (Prerogative  M.  C.  17).  In  the  modem  common  law,  it  was  established 
that  a  common  person  might  assign  a  chose  in  action  indirectly  by  empowering  the  assignee 
to  sue  in  his  name.  By  the  ancient  common  law,  the  limit  of  the  king*s  power  of  assigning  a 
chose  in  action  was  determined  by  the  certainty  or  uncertainty  of  the  things  and  for  the  pur- 
pose of  this  limitation  it  appears  that  damages  are  a  certain  thing  when  their  measure  is 
certain.  Is  there  any  good  reason  why  the  same  test  should  not  be  applied  to  ascertain  the 
limits  of  a  common  person's  power  of  indirectly  assigning  a  chose  in  action?  Especially 
when  the  settled  law  as  to  the  assignment  of  a  right  of  action  in  tort  by  subrogation  points 
to  the  same  rule;  subrogation  being  a  consequence  of  a  contract  of  indemnity,  and  indem- 
nity being  only  possible  against  a  pecuniary  loss  measured  by  Injury  to  or  loss  of  prop- 
«rty."— ^rf. 


THE  NORTH  CHICAGO  STREET  RAILROAD  COMPANY 

V.  ACKLEY. 

Supreme  Court  of  Ii^linois,  February  3,  1898. 

[171  ///..  100.] 

Appeal  from  the  Appellate  Court  for  the  First  District ; — ^heard  in 
that  court  on  appeal  from  the  Superior  Court  of  Cook  County  ;  the 
Hon.  PH11.1P  Stein,  Judge,  presiding. 

Appellee  filed  his  bill  against  appellant,  alleging  that  in  1891  Mrs. 
Mary  Butler  was  injured  while  alighting  from  a  cable  car  of  the  defend- 
ant, by  reason  of  the  negligence  of  the  grip-man  ;  that  she  employed 
the  complainant  as  her  attorney,  upon  a  contingent  fee,  by  a  contract 
in  writing,  whereby  he  agreed  to  take  the  exclusive  charge  of  the  mat- 
ter and  prosecute  such  parties  as  he  might  deem  liable  for  such  injuries, 
and  begin  and  prosecute  diligfently  to  final  settlement  such  suits  or 
legal  proceedings  as  he  might  deem  necessary ;  that  he  was  to  receive 
a  sum  equal  to  one-half  the  g^oss  amount  recovered  or  received  on 
account  of  such  injuries,  and  to  secure  the  payment  of  such  fee 
Mrs.  Butler  assigned  to  the  complainant  and  his  assigns  one-half  of 
such  right  of  action,  and  agreed   to  assign  in   proper  legal  form,  in 
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writing,   upon  request,  one-half  of  any  verdict  or  judgment  which 
might  be  had  or  recovered  by  reason  of  such  accident  and  injury  ;  that 
Mrs.  Butler  further  agreed  to  pay  the  costs,  and  not  to  settle  or  com- 
promise such  claim,  or  have  any  dealings  with  any  person  in  reference 
thereto  other  than  such  attorney,  but  if  the  matter  were  settled  before 
the  suit  was  placed  on  the  trial  call,  the  fees  were  to  be  less  than  one- 
half,  in  proportion  to  the  work  done  up  to  the  date  of  such  settlement. 
This  contract  was  signed  and  sealed  by  the  parties  September  2,  1891. 
The  bill  then  recites  a  collateral  verbal  agreement,  made  at  the  same 
time,  whereby  the  complainant  agreed  to  employ  associate  counsel, 
and  states  that  this  written  contract  conveyed  to  the  complainant  the 
ownership  of  one-half  of  Mrs.  Butler's  right  of  action  ;  alleges  that, 
relying  on  such  assignment  and  covenants,  the  complainant  hunted  up 
witnesses,  took  their  written  statements  and  addresses,  began  a  suit  in 
September,   1891,  engaged  associate  counsel,  prepared  the  pleadings, 
watched  the  case  when  it  was  reached  upon  the  first  call,  in  April, 
1894,  had  it  then  marked  for  trial,  and  watched  it  eight  days  on  the 
trial  call ;  that  on  May  15,   1894,  while  it  was  on  the  trial  call,  the 
defendant,  by  one  of  its  attorneys,  called  on  Mrs.  Butler  and  assured 
her  that,  notwithstanding  her  previous  assignment  of  such  cause  of 
action,  (of  which  notice  to  the  defendant  is  charged),  she  had  full 
power  herself  to  release  and  discharge  the  defendant  from  all  liability 
by  reason  of  such  injuries ;  that  she  owed  complainant  only  a  small 
amount  for  his  services ;  that  she  might  personally  collect  the  whole 
amount  which    the    company  would  pay,    and  that  the  company's 
attorneys  would  defend  her  from  any  suit  Ack ley  might  bring;  that 
thereupon  the  company's  attorney  paid  her  $3,750  and  obtained  from 
her  a  full  release,  together  with  a  letter  to  the  complainant  informing 
him  of  the  settlement,  and  directing  him  to  sign  a  stipulation  of  the 
settlement;  that  on  the  day  following,  without  notice  to  the   com- 
plainant, the  case  was  called  up  out  of  its  order  in  the  court  in  which 
it  was  on  the  trial  call,  and  a  judgment  entered  for  $3,750,  which  was 
satisfied  in  open  court ;  that  the  complainant  has  never  received  any- 
thing for  his  services ;  that  Mrs.  Butler  and  the  Railroad  Company 
refuse  to  pay  him  anything,  and  that  she  is  insolvent  as  he  is  informed 
and  believes ;  that  by  reason  of  these  facts  Mrs.  Butler  had  no  legal 
right  to  receive  more  than  one-half  of  the  money  paid  as  compensation 
for  such  injury,  and  that  the  defendant  was  bound,  after  notice,  to  pay 
one-half  of  whatever  amount  was  agreed  upon  in  settlement  of  such 
claim,  to  the  complainant,  and  that  such  right  of  the  complainant  could 
not  be  taken  from  him  without  his  consent ;  that  there  was  due  to  the 
complainant  from  the  defendant  the  sum  of  $1,875,  being  one-half  of 
the  amount  for  which  the  settlement  was  made,  with  legal  interest 
from  May  15,  1894.     The  bill  then  prays  that  the  defendant  be  decreed 
to  pay  to  the  complainant  the  amount  alleged  to  be  due,  and  for  general 
relief. 
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On  June  5,  1894,  the  appearance  of  the  defendant  was  entered,  and 
on  June  30  a  default  was  taken  against  it.  On  September  1 1  the  court 
rendered  a  decree  that  the  bill  be  taken  as  confessed,  and  that  all  mat- 
ters and  things  therein  stated  were  true  ;  that  the  equities  were  with 
the  complainant ;  that  the  court  had  jurisdiction  of  and  over  all  the 
parties  thereto  and  the  subject  matter  therein,  and  that  there  was  due 
and  owing  from  the  defendant  to  the  complainant  the  sum  of  $1,875, 
being  one-half  of  the  sum  of  $3,750  which  was  paid  to  Mary  Butler  by 
the  defendant,  as  alleged  in  the  bill,  and  on  motion  of  the  complainant 
it  was  ordered  and  decreed  that  the  complainant  have  and  recover  from 
the  defendant  the  sum  of  $1,875,  together  with  cost  of  suit.  A  motion 
was  made  by  the  defendant  to  set  aside  the  decree  and  for  leave  to  file 
an  answer  at  its  cost,  which  was  supported  by  affidavit  to  the  effect  that 
the  defendant  had  a  defence  to  the  bill  upon  the  merits  of  the  whole  of 
the  complainant  *s  demand,  which  motion  was  denied  by  the  court.  The 
defendant  (appellant  here)  appealed  to  the  Appellate  Court  for  the  first 
district,  where  the  decree  of  the  trial  court  was  affirmed,  and  it  prose- 
cutes this  appeal. 

Egbert  Jamiesoriy  9Ji^John  A,  Rose,  for  appellant. > 

L,  M,  Ackley,  pro  se* 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of  court : 

Where  the  defendant  to  a  bill  in  chancery  has  been  defaulted  and  a 
decree  ^w  confesso  entered,  that  decree  concludes  the  party  only  as  to 

1  Conn- el  for  the  appellant  made  the  following  points: 

A  right  of  action  for  personal  injuries  is  not  assignable.  Railroad  Co.  v.  Maker ^  91  111. 
314;  Norton  v.  Tkitie,  60  id.  134;  Frosser  v.  Edmunds^  i  Y.  &  C.  481;  Rice  v.  Stone^  i  Alien,  568; 
Land  and  Loan  Co.  v.  Speyer,  138  111.  145;  Linton  v.  Hurley^  104  Mass.  353;  Coughlin  v.  Rail, 
road  Co.^  71  N.  Y.  446;  Oliwell  v.  Verdenhalven^  26  id.  x  16;  Averill  v.  Longfellmv^  66  Me.  237; 
Szvanston  v.  Mining  Cb.,  13  Fed.  Rep.  2x6;  Railroad  Co.  v.  Railroad  Co.y  87  Ga.  388;  Hunt  v. 
Conrad^  47  Minn.  557;  Green  hood  on  Public  Policy,  474;  Boardman  v.  Thompson,  25  Iowa,  487; 
Letffis  V.  Letuis^  15  Ohio,  715;  Elwoodv.  fVilson,  21  Iowa,  523. 

A  decree  pro  confesso  concludes  the  party  only  as  to  the  averments  to  the  bill.  He  may 
contest  the  sufficiency  of  the  bill  itself,  and  insist  that  the  averments  contained  in  it  do  not 
justify  the  decree.     Gault  v.  Hoagland^  25  111.  241;  Railroad  Co.  v.  Maker ^  91  id.  314. 

A  cause  of  action  on  a  verbal  contract,  or  for  an  injury  to  the  person  or  property  of  an- 
other, is  not  assignable,  so  as  to  pass  the  right  of  action.  Railroad  Co.  v.  Loeb,  118  111.  203; 
Railroad  Co.  v.  Calkins^  27  111.  App.  55. 

A  contract  between  a  client  and  the  attorney,  whereby  the  client  shall  not  have  the  privi- 
lege of  settling  or  discontinuing  his  suit  without  the  assent  of  the  attorney,  is  void.  Letins  v. 
Lewis,  15  Ohio,  715. 

S Counsel  for  appellee  made  the  following  points  : 

A  right  of  action  to  recover  damages  for  negligence  resulting  in  an  injury  to  property 
may  be  assigned,  and  an  action  at  law  therefor  may  be  brought  by  the  assignee  in  the 
assignor's  name.  Insurance  Co.  v.  Frosty  37  111.  333  ;  Railroad  Co.  v.  Middlecoff^  150  id.  27 ; 
Over  V.  Railroad  Co.,  63  Fed.  Rep.  34  ;  Cunningkam  v.  Railroad  Co.,  102  Ind.  478. 

All  such  rights  of  action  for  a  tort  as  would  survive  to  the  personal  representatives  may 
be  assigned,  so  as  to  pass  an  interest.     Tjfson  v.  McGuinness,  25  Wis.  656. 

All  choses  in  action  embracing  demands  which  are  considered  as  matters  of  property  or 
estate,  are  now  assignable  either  at  law  or  equity.  Nothing  is  excluded  but  mere  personal 
torts,  which  die  with  the  party.    Hoyt  v.  Tkompson,  i  Paige,  320. 

All  such  rights  of  action  for  tort  as  would  survive  to  the  personal  representatives  may  t>e 
assigned  so  as  to  pass  an  interest  to  the  assignee,  which  he  can  enforce  by  suit  at  law. 
Final  V,  Backus,  18  Mich.  218. 
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the  averments  of  the  bill,  and  the  sufficiency  of  the  bill  itself,  and  the 
averements  contained  in  it,  may  be  attacked  as  not  justifying  the  decree. 
Gault  V.  Hoagland,  25  111.  241.  The  material  inquiry  therefore  is,  first, 
whether  a  right  of  action  for  personal  injuries  is  assignable ;  and  sec- 
ond, whether  a  contract  by  which  the  control  of  the  party  in  interest 
over  litigation  carried  on  in  his  name  or  behalf  is  prevented  is  void. 

By  the  common  law,  actions  arising  out  of  torts  did  not,  in  general, 
survive.  The  statute  of  this  state  has  materially  changed  the  rule 
with  reference  to  actions  which  survive,  and  it  is  now  the  general  rule  in 
this  country  that  causes  of  action  arising  from  torts  to  property,  real 
or  personal,  or  injuries  to  the  decedent's  estate  by  which  its  value  is 
diminished,  survive  and  go  to  the  executor  and  are  assets  in  his  hands, 
and  such  causes  of  action  are  assignable.  But  it  is  usually  held  that 
torts  to  the  person  or  character,  when  the  injury  or  damage  is  confined 
to  the  body  or  the  feelings,  and  those  contracts  the  breach  of  which 
produces  direct  injury  and  damage,  both  mentally  and  to  the  person, 
are,  so  long  as  they  are  executory,  not  assignable.  The  controversy 
here  is  whether  an  action  for  personal  injuries  is  assignable. 

Numerous  authorities  are  referred  to  by  counsel  for  appellee  which 
lay  down  the  rule  that  in  many  cases  of  torts  to  property  causes  of 
action  may  be  assigned,  and  of  those  cases  we  cite  the  following  :  In 
Jackson  V,  Daggett,  31  N.  Y.  Sup.  204,  an  action  against  asheriflf  for  fail- 
ure to  return  an  execution  was  held  assignable.  LHnn^  v.  Fey,  38 
Barb.  18,  was  an  action  against  a  sherifif  for  neglecting  to  arrest  a  debtor 
upon  an  execution  ag^ainst  his  person,  and  the  cause  of  action  was  held 
assignable.  Grant  v.  Ludlow,  8  Ohio  St.  51,  was  a  bill  of  review  to  set 
aside  a  decree  based  on  a  commercial  transaction.  The  case  was  rela- 
tive to  a  mortgage,  and  the  point  made  was,  that  the  transaction  was 
in  the  nature  of  a  tort,  and  not  transferable  to  executors  or  administra- 
tors, and  died  with  the  person.  The  court  held  that  it  survived — ^that 
the  mortgage  was  assignable.  Robinson  v.  Weeks,  6  How.  Pr.  161,  was 
an  action  for  taking  and  converting  personal  property,  brought  by  an 
assignee,  and  it  was  held  that  the  assignment  was  good.  I/all  v.  Cin- 
cinnati Railroad  Co,,  I  Disney,  58,  was  a  case  that  decides  that  under 
the  Ohio  code  an  assignee  of  a  claim  for  damages  resulting  from  injuries 
to  personal  or  real  estate  may  bring  an  action  in  his  own  name.  More 
V.  Massini,  32  Cal.  590,  was  a  case  wherein  it  was  held  that  a  claim  for 
damage  caused  by  a  trespass  on  land  is  assignable.  Weire  v,  Daven- 
port, 1 1  Iowa,  49,  was  a  case  wherein  it  was  held  that  a  damage  to 
realty  is  assignable.  National  Exchange  Bank  v,  McLoon,  73  Me.  498, 
was  a  case  which  held  good  an  assignment  by  an  heir  of  the  owner  of  a 
ship  destroyed  by  the  **  Alabama",  of  his  claim  against  the  United 
States  for  such  destruction.  Fried  v.  New  York  Central  Railroad  Co., 
43  N.  Y.  Sup.  I ,  holds  that  the  right  of  action  for  carelessly  and  negli- 
gently setting  fire  to  and  burning  up  grass,  fences,  and  hay  upon  a  farm 
is  assignable.      Vimont  v.  Chicago  and  Northwestern  Railroad  Co. ,  64 
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Iowa,  513,  was  a  case  in  which  there  was  an  assignment  of  the  right  of 
action  for  personal  injuries  to  a  resident  of  Iowa  by  a  non-resident,  and 
the  question  arose  as  to  the  validity  of  the  assignment,  on  a  motion  to 
transfer  the  case  to  the  United  States  Court,  and  the  court  held  that 
such  assignment  was  good,  on  the  strength  of  Gray  v.  Alien,  4  Iowa, 
497.  Zagbaum  v,  Parker,  66  Barb.  341,  was  a  case  of  false  imprison- 
ment, where  there  was  an  agreement  to  secure  services  by  the  assign- 
ment of  a  verdict,  and  the  agreement  was  held  good.  This  is  under 
the  New  York  code,  under  which  champerty  and  maintenance  do  not 
exist.  Brady  V,  W^>^//«0'»  24  Mich.  154,  was  an  action  in  trover -brought 
by  a  purchaser  of  a  melodeon  after  the  conversion,  and  the  question  was 
whether  this  sale  constituted  an  assignment  of  the  right  to  sue,  and  the 
court  held  that  a  right  of  action  in  trover  is  assignable.  Grant  v.  Ellis^ 
26  Mich.  201,  was  a  case  holding  that  an  action  in  trover  for  convert- 
ing timber  is  assignable.  Finn  v.  Corbit,  36  Mich.  318,  was  a  case  hold- 
ing that  a  right  of  action  for  trespass  to  property  is  assignable.  Final  v. 
Backus,  18  Mich.  218,  was  a  case  in  which  the  court  holds  that  a  right 
of  action  for  conversion  of  logs  is  assignable.  In  Brackett  v,  Griswold^ 
103  N.  Y.  425,  the  question  involved  was  whether  a  cause  of  action 
growing  out  of  a  false  annual  report  by  a  trustee,  affecting  a  creditor, 
and  giving  him  an  action  under  the  statute,  died  with  the  creditor,  and 
it  was  held  that  it  did.  This  question  was  joined  with  a  charge  of  con- 
spiracy to  cheat  and  defraud,  and  it  was  held  that  this  affected  a  prop- 
erty right,  and  survived.  Stewart  v.  Houston  and  Texas  Central  Rail- 
way Co, ,  62  Tex.  246,  was  a  case  in  which  it  was  held  that  an  unliqui- 
dated claim  for  personal  injury  can  not  be  assigned  by  the  party  injured, 
in  Texas.  The  court  approves  Railroad  Co,  v.  Freeman^  57  Texas,  156, 
and  holds  that  as  there  was  no  survival  there  could  be  no  assignment 
of  the  action  for  personal  injuries.  In  the  Freeman  case,  supra,  the 
question  involved  was,  whether  a  claim  against  a  railroad  company  for 
killing  and  injuring  live-stock  could  be  assigned  in  equity,  so  as  to 
enable  the  assignee  to  bring  suit  in  his  own  name,  and  the  court  held 
that  personal  torts  are  not  assignable,  but  that  claims  growing  out  of 
and  adhering  to  property  may  be  assigned.  In  Choteau  v,  Bougkton, 
100  Mo.  406,  the  question  involved  was,  whether  a  right  of  action  for  a 
trespass  to  realty  was  assignable,  and  the  court  held  that  it  was,  and 
followed  the  case  of  Schneider  v,  Wabash,  St.  Louis  and  Pacific  Rail- 
road Co.,  86  Mo.  613.  This  latter  case  was  an  action  brought  against  a 
railroad  company  for  killing  a  hog  which  had  strayed  through  a  defec- 
tive fence,  and  it  was  held  that  such  a  right  of  action  might  be  assigned, 
as  it  would  survive  the  death  of  the  owner  under  the  code. 

All  these  cases — and  many  others  might  be  cited — sustain  the  prin- 
ciple that  causes  of  action  for  injuries  to  property,  real  or  personal,  by 
which  an  estate  is  diminished,  are  generally  assignable.  On  grounds 
of  public  policy  the  sale  or  assignment  of  actions  for  injuries  to  the 
person  are  void.     The  law  will  not  consider  the  injuries  of  a  citizen, 


428  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT. 

whereby  he  is  injured  in  his  person  to  be,  as  a  cause  of  action,  a  com- 
modity  of  sale.     On  other  grounds  assignability  is  not  legal. 

In  the  discussion  of  the  question  of  assignability  of  causes  of  action 
for  torts,  courts  have  usually  based  their  decisions  on  the  theory  that 
where  a  cause  of  action  survived  it  was  assignable.  Is  that  the  sole 
test?  Bispham,  in  his  Principles  of  Equity,  pp.  218,  219,  states: 
"  So,  too,  equity  will  not  recognize  assignments  of  certain  species  of 
'  property  which  it  would  be  against  the  policy  of  the  law  to  allow  the 
owners  to  part  with.  These  are,  pensions  given  as  rewards  for  extraor- 
dinary services,  pay  or  half  pay  in  the  army,  the  salaries  of  judges, 
and  other  revenues  and  emoluments  of  a  kindred  character,  which 
reasons  of  state  require  should  remain  always  for  the  benefit  of  the 
person  to  whom  they  were  originally  given.  .  .  .  Yet  in  all  these 
cases  any  balance  unpaid  at  the  time  of  death  would  survive  to  the  per. 
sonal  representative.  But  the  right  of  assignment  is  precluded  on 
the  principles  of  public  policy. " 

Pomeroy,  in  his  work  on  Equity  Jurisprudence,  sec.  1275,  says  :  **  It 
becomes  important,  then,  in  fixing  the  scope  of  the  equity  jurisdiction 
to  determine  what  things  in  action  may  thus  be  legally  assigned.  The 
following  criterion  is  universally  adopted  :  All  things  in  action  which 
survive  and  pass  to  the  personal  representatives  of  a  decedent  creditor 
as  assets,  or  continue  as  liabilities  ag^ainst  the  representatives  of  a 
decedent  debtor,  are,  in  general,  thus  assignable  ;  all  which  do  not  thus 
survive,  but  which  die  with  the  person  of  the  creditor  or  of  the  debtor 
are  not  assignable.  The  first  of  these  classes,  according  to  the  doctrine 
prevailing  throughout  the  United  States,  includes  all  claims  arising 
from  contract,  expressed  or  implied,  with  certain  well  defined  exceptions, 
and  those  arising  from  torts  to  real  or  personal  property,  and  from 
£rauds,  deceits  and  other  wrongs,  whereby  an  estate  real  or  personal,  is 
injured,  diminished  or  damaged.  The  second  class  embraces  all  torts 
to  the  person  or  character  where  the  injury  and  damage  are  confined  to 
the  body  and  the  feelings,  and  also  those  contracts,  often  implied,  the 
breach  of  which  produces  only  direct  injury  and  damage,  bodily  or 
mental,  to  the  person,  such  as  promises  to  marry,  injuries  done  by  the 
want  of  skill  of  a  medical  practitioner  contrary  to  his  implied  under- 
taking, and  the  like,  and  also  those  contracts,  so  long  as  they  are  execu- 
tory, which  stipulate  solely  for  the  special  personal  services,  skill,  or 
knowledge  of  a  contracting  party.  " 

Here  is  a  distinction  clearly  drawn  between  injuries  to  property  and 
injuries  to  the  person.  This  distinction  rests  on  a  sound  principle.  If  a 
person  receives  injuries  to  his  person  through  the  negligence  of  another, 
by  our  statute,  sec.  123,  chap.  3,  the  action  therefor  survives.  By 
chapter  70,  where  death  results  from  such  injuries  caused  by  such  neg 
ligence  of  another  the  action  still  survives,  but  is  brought  for  the 
fexclusive  use  of  the  widow  and  next  of  kin.  The  administrator  can 
not  recover  damages  for  the  estate  and  at  the  same  time  recover  for  the 
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exclusive  benefit  of  the  widow.  Statutes  like  chapter  70  are  in  force 
in  most  of  the  states.  May  a  person  injured  assign  the  cause  01  action 
immediately  after  his  injury,  and  thus,  in  case  of  his  death  from  that 
injury,  legally  bar  a  recovery  by  the  administrator  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  ?  The  purpose  of  chapter  70  is  to 
benefit  the  widow  and  the  next  of  kin .  If  an  assignment  on  the  basis 
of  the  survival  of  the  action  were  the  sole  test,  then  in  the  case  men- 
tioned the  assignment  would  be  valid.  But  the  very  purpose  of  the 
survival,  as  created  by  the  statute,  is  for  the  benefit  of  the  widow  and 
next  of  kin,  which  purpose  the  law  will  not  permit  to  be  defeated. 
Whether  the  action  be  for  assault  and  battery  or  for  injuries  caused  by 
the  negligence  of  another,  still  the  same  rule  obtains,  and  the  action 
is  included  in  the  term  actions  for  injuries  to  the  person.  The  possible 
result  of  the  assignment  of  such  an  action  would  be  that  the  purpose  of 
the  law  might  be  defeated.  Courts  have  with  but  one  exception  steadily 
held  that  an  action  for  injuries  to  the  body  is  not  assignable.  These 
actions  did  not  survive  at  common  law,  and  statutes  providing  for  such 
survival  have  had  their  birth  since  the  passage  of  Lord  Campbell 's  act,  in 
1852,  which,  by  chapter  70  of  our  Revised  Statutes,  is  substantially 
adopted.  If  such  actions  are  held  assignable  on  the  sole  ground  of  sur- 
vival, then  an  assignee  in  bankruptcy  or  for  the  benefit  of  creditors 
would  take  the  cause  of  action. 

This  principle  that  actions  for  personal  injuries  are  not  assignable  is 
well  sustained  by  authority.  In  Rice  v.  Stone,  i  Allen,  568,  it  was  held 
that  an  assignment  of  a  claim  for  personal  injuries  is  void,  although 
made  after  verdict  but  before  judgment  in  an  action  to  recover  damages 
for  such  injury.  The  court  say  :  *  *  Such  claims  were  not  assignable  at 
common  law.  On  the  contrary,  a  possibility,  right  of  entry,  thing  of 
action,  cause  of  suit  or  title  for  condition  broken,  could  not  be  granted 
or  assigned  over  at  common  law.  But  this  ancient  doctrine  has  been 
greatly  relaxed.  Commercial  paper  was  first  made  assignable  to  meet 
the  necessities  of  commerce  and  trade.  Courts  of  equity  also  inter- 
fered to  protect  assignments  of  various  choses  in  action,  and  after  ai 
while  courts  of  law  recognized  the  validity  of  such  assignments,  and 
protected  them  by  allowing  the  assignee  to  use  the  name  of  theassigptioi* 
for  enforcing  the  claim  assigned,  and  at  the  present  day  claims  for  prop- 
erty and  for  torts  done  to  property  are  generally  to  be  regarded  as  assign- 
able, especially  in  bankruptcy  and  insolvency.  There  may  be  excep- 
tions to  this  doctrine,  but  they  need  not  be  discussed  here.  But  in 
respect  to  all  claims  for  personal  injuries,  the  question  put  by  Lord 
Abinger  in  Howard  v.  Crowther,  8  M.  &  W.  603,  are  applicable.  *Has 
it  ever  been  contended  that  the  assignees  of  a  bankrupt  can  recover  for 
his  wife's  adultery,  or  for  an  assault  ?  How  can  they  represent  his 
aggpravated  feelings  ?  *  And  we  may  add  the  broader  inquiry,  has  any 
court  of  law  or  equity  ever  sanctioned  a  claim  by  an  assignee  to  com. 
pensation  for  wounded  feelings,  injured  reputation  or  bodily  pain  suf- 
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fered  by  an  assignor  ?  There  were  two  principal  reasons  assigned  why 
the  assignments  above  mentioned  were  held  to  be  invalid  at  common  law. 
One  was  to  avoid  maintenance.  In  early  times  maintenance  was 
regarded  as  an  evil,  principally  because  it  would  enable  the  rich  and 
powerful  to  oppress  the  poor.  This  reason  has  in  modem  times  lost 
much,  but  not  the  whole,  of  its  force.  It  would  still  be  in  the  power 
of  litigious  persons,  whether  rich  or  poor,  to  harass  and  annoy  others 
if  they  were  allowed  to  purchase  claims  for  pain  and  sufierings  and 
prosecute  them  in  courts  as  assignees,  and  as  there  are  no  counter-bal- 
ancing reasons  in  favor  of  such  purchases,  growing  out  of  the  conven- 
ience of  business,  there  is  no  good  ground  for  a  change  of  the  law  in 
respect  to  such  claims.  The  other  reason  is  a  principle  of  law  applic- 
able to  all  assignments,  that  they  are  void  unless  the  assignor  has  either 
actually  or  potentially  the  thing  which  he  attempts  to  assign.  A  man 
can  not  grant  or  charge  that  which  he  has  not.  .  .  .  Most  of  the 
cases  in  which  the  right  to  assign  this  class  of  claims  has  been  dis- 
cussed have  been  assignments  under  the  statutes  of  bankruptcy  or  insol- 
vency. Much  of  the  discussion  has  therefore  related  to  the  cqnstruc- 
tion  of  these  statutes,  but  the  nature  of  the  claims  has  also  been 
regarded  as  an  objection  to  their  being  assignable.  In  some  cases  the 
question  has  been  discussed  without  reference  to  such  statutes.  In 
Prosser  v.  Edmunds,  i  Younge  &  Coll.  481,  it  was  said  that  a  bare  right 
to  file  a  bill  in  equity  for  fraud  was  not  assignable.  Lord  Chief  Baron 
Lyndhurst  remarked  that  courts  of  equity  had  relaxed  the  ancient  rule 
as  to  the  assignment  of  choses  in  action,  *  but  only  in  the  case  where 
something  more  than  a  mere  right  to  litigate  has  been  assigned.  *  This 
constitutes  a  very  important  limitation.**  This  case  was  followed  in 
Linton  v.  Hurley,  104  Mass.  353. 

In  Coughlin  v.  New  York  Central  and  Hudson  River  Railroad  Co,,  71 
N.  Y.  446,  one  having  a  claim  against  a  railroad  company  for  personal 
injuries  accepted  an  offer  from  certain  attorneys  to  take  the  claim  for 
collection  and  divide  the  recovery.  Afterward  the  railroad  company, 
with  notice  of  the  attorney  *s  interest  in  the  cause  of  action,  settled 
with  the  claimant  and  secured  a  release.  In  holding  that  the  release 
was  a  bar  to  the  action  for  negligence,  and  that  the  attorneys  could  not 
demand  that  the  action  proceed  so  that  they  might  have  the  benefit  of 
their  agreement,  the  court  say :  * '  So  if  the  cause  of  action  before 
judgment  be  in  its  nature  assignable,  the  owner  of  it  may  assign,  and, 
by  agreement,  create  legal  and  equitable  interests  therein,  and  such 
agreements  may  now  be  made  with  his  attorneys  as  well  as  with  other 
persons,  and  when  such  interests  have  been  created,  and  notice  given 
of  them,  they  must  be  respected.  But  .  .  .  when  the  cause  of 
action  is,  like  this,  such  as  by  its  nature  is  not  assignable,  the  party 
owning  it  can  not,  by  any  agreement,  give  his  attorney  or  other  person 
any  interest  therein, " — citing  People  v,  Tioga  Common  Pleas,  19  Wend^ 
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73,  and  Pulver  v.  Harris^  62  Barb.  500.     To  the  same  effect  is  Chicago 
and  Alton  Railroad  Co.  v.  Maker ^  91  111.  312. 

The  only  exception  to  this  rule  is  the  case  of  Vimont  v.  Chicago  and 
Northwestern  Railway  Co,^  69  Iowa,  296,  which  has  been  followed  by 
other  cases  in  that  state.  We  do  not  think  the  reasoning  on  which  these 
decisions  are  based  is  sound,  and  we  decline  to  follow  them. 

The  second  proposition  to  be  determined  is,  is  a  contract  by  which 
the  person  in  whose  name  the  action  is  brought  and  to  whom  it  belongs, 
restricted  from  compromising  or  settling  such  a  claim  because  of  a  con- 
tract to  that  effect  ?  In  other  words,  is  such  a  contract  valid  and  bind- 
ing? The  law  does  not  discourage  settlements  in  cases  for  per- 
sonal injuries.  Whether  a  cause  of  action  exists,  and  if  so,  its  nature 
and  amount,  are  facts  always  involved  in  uncertainty,  and  a  defendant 
has  a  right  to  buy  his  peace.  The  plaintiff  has  a  right  to  compromise, 
and  avoid  the  anxiety  resulting  from  a  cause  pending  to  which  he  is  a 
party.  Any  contract  whereby  a  client  is  prevented  from  settling  or 
discontinuing  his  suit  is  void,  as  such  agreement  would  foster  and 
encourage  litigation.* 

We  will  not  extend  this  opinion  by  a  discussion  of  other  questions 
raised.  The  decree  of  the  Superior  Court  of  Cook  county  and  the 
judgment  of  the  Appellate  Court  for  the  First  District  are  each  reversed 
and  the  cause  is  remanded,  with  directions  to  dismiss  the  bill.' 

Reversed  and  remanded.^ 

1  Citings  I^ewis  v.  I«ewis,  15  Ohio,  715;  Elwood  v.  WiUon,  21  Iowa,  523;  Poster  v,  Jac]c8|  4 
Wall.  334;  Greenhood  on  Public  Policy,  474;  Boardman  v.  Thompson,  25  Iowa,  487;  Huber  v. 
Johnson  [68  Minn.  74],  70  N.  W.  Rep.  805. 

S  In  a  dissenting  opinion  Mr.  Justice  Ckaio  took  the  position  that,  "the  rule  seems  to 
be  quite  well  established  by  the  authorities,  leaving  out  of  view  questions  of  public  policy, 
that  all  causes  of  action  which,  under  the  law,  survive,  are  assignable.  The  test,  therefore, 
by  which  to  determine  whether  things  in  action  are  assignable,  seems  to  be  to  ascertain 
whether  the  claim  or  demand  survives  upon  the  death  of  the  party  or  dies  with  him.    .    .    . 

'*  It  may  be  conceded  that  there  are  cases,  as  Rice  v.  Stone^  aud  People  v.  Tioga  Common 
PleaSy  supra^  which  hold  that  a  cause  of  action  for  personal  injuries  is  not  assignable,  but  I 
regard  the  decided  weight  of  authority  the  other  way.  If  the  cause  of  action  in  the  case  un- 
der consideration  was  merely  rersonal,— one  which  would  not  survive  the  party  injured,  but 
would  die  with  him,— I  would  have  no  hesitation  in  holding,  as  was  done  in  Rice  v.  Stone 
and  People  v.  Tioga  Common  Pteas^  supra^  that  the  cause  of  accion  could  not  be  assigned  to  a 
third  party.  But  such  is  not  the  case.  Under  our  statute,  as  has  been  seen,  an  action  to  re- 
cover damages  for  personal  injuries  survives,  and  being  possessed  of  that  important  element 
no  reason  is  perceived  why  an  action  of  that  character  may  not  be  assigned  in  the  same 
way  and  with  like  effect  as  an  action  of  debt  composed  of  various  items,  or  as  an  action  to 
recover  damages  for  breach  of  contract."  Mr.  Justice  Maoruder  concurred  in  these 
views. 

8  See  also,  Chicago  Gen.  Ry.  Co.  v.  Capek  (1899),  82 111.  App.  168.  Action  for  personal  injury 
brought  in  name  of  assignor  for  the  use  of  the  assignee.  Held^  that  the  principle  of  North 
Chicago  Street  Railway  Co.  v,  Ackley,  was  not  thereby  affected.  "  This  suit  can  not  be  main- 
tained for  the  use  of,  when  it  can  not  be  maintained  in  the  name  of,  an  assignee  of  the  claim 
in  question."— /Vr  Hortok,  J. 
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II.      NATURE  OP  THE  OBJECTION  THAT  ONE  SUING  ON  AN  ASSIGNED 
CHOSE  IN  ACTION  IS  NOT  THE  REAL  PARTY  IN  INTEREST. 

LYTLE  V,  LYTLE. 
Court  op  Appeals  op  Kentucky,  Summer  Term,  1S59. 

[2  Mete.  127.] 

Judge  Duvall  delivered  the  opinion  of  the  court :  The  plaintifi 
states  in  her  petition  that  the  defendant  is  indebted  to  her  in  the  sum 
of  $160,  being  the  price  of  a  land  warrant  which  belonged  to  the  plain- 
tiff,  and  which  the  defendant  had  sold  for  her  at  that  price ;  that  the 
plaintiff  was  indebted  to  James  Harmon,  and  had  assigned  to  him  by  a 
written  assignment,  which  is  exhibited  with  the  petition,  the  debt  due 
from  the  defendant ;  and  she  therefore  sues  for  the  use  of  said  Harmon. 

The  defendant  answered,  admitting  that  he  sold  the  warrant  for  the 
plaintiff  at  the  price  stated,  but  alleging  that  after  the  assig^nment  in 
favor  of  Harmon  had  been  executed  and  presented  to  him,  he  saw  the 
plaintiff,  who  told  defendant  not  to  pay  the  amount  to  Harmon,  as  she 
was  mistaken  as  to  the  amount  for  which  the  assignment  was  drawn. 
To  this  answer  the  plaintiff  demurred  ;  the  demurrer  was  overruled,  and 
judgment  rendered  for  the  defendant  in  bar  of  the  action.  From  that 
judgment  the  plaintiff  has  appealed,  insisting  that  the  defence  set  up 
in  the  answer  is  insufficient. 

We  deem  it  unnecessary  to  consider  the  question  arising  on  the 
demurrer,  inasmuch  as,  upon  the  whole  record,  the  judgment  is  obvi- 
ously right,  and  must  therefore  be  affirmed. 

By  the  Civil  Code,  (sec.  30,)  '*  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  provided  in  section  33.  '* 
By  the  latter  section  executors,  administrators,  guardians,  trustees  of 
an  express  trust,  persons  with  whom  contracts  may  be  made  for  the 
benefit  of  another,  or  persons  expressly  authorized  by  statute  to  do  so, 
may  bring  an  action  without  joining  the  person  for  whose  benefit  it  is 
prosecuted. 

Upon  the  face  of  the  petition  in  this  case  it  is  perfectly  clear  that  the 
plaintiff  was  not  the  owner  of  the  debt  for  the  recovery  of  which  the 
action  is  brought ;  but  that  Harmon  is  the  equitable  owner  of  it,  and 
he  is  therefore  the  real  party  in  interest ;  and  under  the  plain  rule  of 
practice  referred  to,  the  action  should  have  been  prosecuted  in  his  name 
as  plaintiff.  It  is  true  that,  according  to  section  31,  the  assignor,  Mrs. 
Lytle,  was  a  necessary  party,  as  plaintiff  or  defendant,  as  the  assign- 
ment was  not  authorized  by  statute,  and  did  not  invest  the  assignee 
with  the  legal  title  to  the  debt  assigned.^    In  the  caption,  as  well  as  in 

1  Cf.  proviaion  from  Kentucky  Code,  ante^  p.  190. 
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the  body  of  the  petition,  the  name  of  Harmon  is  mentioned  as  the  per- 
son for  whose  use  the  action  is  brought ;  but  he  did  not  thereby  become, 
either  substantially  or  formally,  a  party  to  the  action.  Under  the  law, 
as  it  stood  prior  to  the  adoption  of  the  Code,  a  different  rule  of  prac- 
tice prevailed,  because  no  one  but  the  legal  owner  of  a  chose  in  action 
could  prosecute  an  action  at  law  for  its  recovery  ;  and  in  case  where 
another  person  was  the  equitable  owner  of  the  demand,  the  suit  was 
usually  and  properly  brought  for  the  use  of  such  equitable  owner.  This 
rule  exists  no  longer,  and  the  requirements  of  the  Code,  by  which  it 
has  been  superseded,  are  imperative,  and  must  be  pursued.  Wilkes  v, 
Moreheady  MS.  opinion,  1856. 

It  follows  that  as  the  petition  itself  disclosed  the  fact  that  the  plain- 
tiff was  not  entitled  to  the  debt  sued  for,  but  that  the  right  of  action 
was  in  another,  no  valid  judgment  could  have  been  rendered  against 
the  defendant ;  and  upon  that  ground  alone  the  judgment  in  his  flavor 
must  be  affirmed. 

Z.  M,  CojCf  for  appellant. 

L.  W,  Andrews,  for  appellee. 


VAN  DOREN,  Respondent,  v,  RBLPB,  Appei^lant. 
Supreme  Court  op  Missouri,  March  Term,  1855. 

[20  Mo,  455.] 

This  was  an  action  brought  in  January,  1852,  to  recover  damages  for 
the  breach  of  a  covenant  of  seizin  contained  in  a  deed  from  Relfe  to 
Van  Doren  for  certain  land,  dated  August  13,  1836. 

The  land  was  within  what  is  known  as  the  Iron  Mountain  tract,  con- 
firmed to  Joseph  Pratte  by  act  of  cong^ss  of  July  4,  1836,  and  Relfe 
had  no  title  at  the  time  of  his  conveyance  to  Van  Doren.  On  the  8th  of 
May,  1838,  Van  Doren  conveyed  all  his  property  of  every  description, 
including  the  land  acquired  of  Relfe,  and  all  his  rights  of  action,  to 
trustees  for  the  benefit  of  creditors.  In  this  conveyance,  the  trustees 
were  by  Van  Doren  appointed  his  '  *  true  and  lawfiil  attorneys  irrevocable, 
in  his  name  or  otherwise,  to  ask,  demand,  and  recover  and  receive  of  and 
from  all  and  every  person  or  persons  all  goods,  chattels,  debts  and  de- 
mands, due,  owing  or  belonging  unto  him,  and  in  default  of  delivery  or 
payment,  to  sue  for  the  same. " 

In  1842,  Van  Doren,  after  regular  proceedings  in  the  United  States 
District  Court  in  Ohio,  received  his  discharge  under  the  law  of  the 
United  States  for  the  relief  of  bankrupts,  by  virtue  of  which,  all  his 
property  and  rights  of  action  were  vested  in  assignees  in  bankruptcy. 

The  Circuit  Court  held  that  the  beneficial  interest  in  the  claim  for 
damages  was  in  the  trustees,  unaffected  by  the  subsequent  proceedings 
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in  bankruptcy,  and  that  by  the  terms  of  the  deed  to  them,  they  could 
maintain  a  suit  in  the  name  of  Van  Doren.     The  defendant  appealed. 

/.   IV.  Noell,  for  appellant. 

M.  Frissell,  for  respondent.* 

Scott,  J. — The  point  relied  upon  by  the  defendant  is,  that  this  suit 
can  not  be  maintained  in  the  name  of  Van  Doren.  There  being  no  seizin 
in  James  H.  Relfe,  of  the  land  conveyed  by  him  to  Van  Doren,  the  cove- 
nant of  seizin  contained  in  Relfe 's  deed  was  broken  immediately,  and  a 
right  of  action  accrued  thereon  to  Van  Doren  so  soon  as  it  was  executed. 
So  there  was  in  Van  Doren  a  right  of  action  for  unliquidated  damages 
arising  from  a  breach  of  contract.  Van  Doren  afterwards  assigned  this 
right  of  action  to  trustees  for  the  benefit  of  his  creditors.  The  require- 
ment of  the  present  practice  act  is,  that  every  civil  action  must  be  prose- 
secuted  in  the  name  of  the  real  party  in  interest,  with  some  exceptions. 
Among  these  is  that  of  a  suit  by  the  trustees  of  an  express  trust.  Now 
but  for  this  exception,  this  suit  must  have  been  brought  in  the  name 
of  the  creditors.  There  was  no  interest  in  Van  Doren  which  would  have 
warranted  a  suit  in  his  name.  This  is  not  like  those  cases  in  which  a 
note  is  expressly  made  payable  to  a  person  who  holds  that  note  for  the 
benefit  of  others,  as  in  the^case  of  Harney  v,  DtUcher  [1851],  15  Mo.  89, 
in  which  it  was  held  that  the  payee  of  the  note  was  the  trustee  of  an 
express  trust.  Here  Van  Doren  is  the  mere  owner  of  unliquidated 
damages  which  he  has  assigned  away.  He  then  is  in  the  situation  of 
the  holder  of  an  open  account,  who,  after  he  assigns  it  away,  can  not 
maintain  an  action  upon  it  in  his  own  name.' 

If  the  right  of  action  was  not  transferred  to  Van  Doren 's  trustees, 
then  it  continued  in  him  until  his  bankruptcy,  when  it  passed  to  his 
assignee.  So,  in  whatever  light  the  matter  may  be  viewed,  Van  Doren 
has  no  right  to  institute  suit  in  his  own  name. 

With  the  concurrence  of  the  other  judges,  the  judgment  will  be 
reversed. 


WILSON  AND  ANOTHER  v.  CLARK. 

SupRCME  Court  of  Indiana,  November  Term,  1858. 

[II  Ind.  385.] 

Appeal  from  the  Lagrange  Court  of  Common  Pleas. 
Perkins,  J. — Suit  by  the  payee  against  the  makers  of  promissory 
notes.      Answer  by  the  defendants  : 

"That  before  the  commencement  of  this  suit,  said  Clark,  the  payee  of  the  notes 
and  plaintiff  in  the  suit,  sold  and  delivered  said  notes  to  Thomas  J.  Spalding. 

1  The  arsrumentfl  are  omitted. 

2  Citings  Mauro  v.  Walker,  i8  Mo.  Rep.  564.    See  also,  AlUn  v.  Kennedy  (1886),  91  Mo.  334, 

330. 
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and  received  from  said  Spalding  the  price  and  consideration  of  said  sale  and 
delivery;  that  from  the  time  of  the  delivery  by  said  Clark  to  Spalding,  up  to  the 
present,  they  have  been  wholly  the  property  of  Spalding,  and  in  his  possession; 
that  said  Spalding  is  the  only  person  who  has  any  real  interest  in  or  title  to  said 
notes,  or  their  proceeds;  that  said  Clark,  by  said  sale  and  delivery,  assigned  said 
notes  to  said  %)alding  without  indorsement;  that  said  Clark  is  not  the  owner  of 
said  notes,  or  either  of  them,  nor  has  he  any  interest  whatever  in  or  to  them,  nor 
has  he  now,  or  at  any  other  time  since  said  sale,  had  either  of  said  notes  in  his  < 
possession,  nor  did  said  Clark  direct  or  authorize  this  action  to  be  commenced  in 
his  name,  but  it  was  commenced  by  the  direction  of  said  Spalding  alone." 

Demurrer  to  this  answer  sustained.  Judgment  for  the  plaintiff  for 
the  amount  of  the  notes. 

The  answer  was  a  good  bar  to  the  action,  and  the  demurrer  to  it  should 
have  been  overruled.  By  our  statute,  suit  must  be  brought  in  the  name 
of  the  real  party  in  interest.* 

Another  point  is  made  in  the  case.  The  notes  sued  on  were  executed 
in  the  State  of  Michigan,  and  the  complaint  contains  the  following 
clause : 

**By  the  law  of  Michigan,  in  force  at  the  date  of  the  notes,  and  from  thence 
hitherto,  the  said  Clark,  or  his  indorsee,  can  alone  maintain  the  action." 

It  is  uncertain  from  this  language,  whether  a  statute  is  relied  on  or 
not ;  but  it  may  be  so  regarded,  as  the  doubt  must  operate  against  the 
pleader. 

It  is  insisted  upon  this  averment  that  the  suit,  as  to  parties,  is  rightly 
brought,  and  that  the  law  of  this  state  as  to  parties  can  not  control  it. 

Waiving  the  question,  for  the  present,  whether  if  the  Michigan  law 
were  really  brought  before  the  Court,  it  could  have  the  eflfect  claimed 
for  it,  it  is  enough  for  the  purposes  of  this  case  to  say  that  the  law  of 
that  state  has  not  been  put  into  the  case.  The  clause  quoted  from  the 
complaint  amounts  to  nothing.  It  is  a  mere  assumption,  by  the  pleader, 
of  a  legal  proposition,  without  an  averment  of  any  facts  for  the  propo- 
sition to  rest  upon.  Pleadings  should  state  facts,  not  legal  proposi- 
tions. Under  our  system  of  pleading,  if  a  written  instrument  or  record, 
or  other  matter  of  fact,  be  relied  on  as  the  foundation  of  an  action,  it 
must  be  placed  plainly,  fully,  and  with  certainty,  upon  the  record.  If 
the  law  of  another  state  be  relied  on,  that  law  must  be  fully  recited  in 
the  pleading,  that  the  Court  may  judge  of  its  eftect,  and  be  able  to  give 
a  construction  to  it.  Sedgw,  on  Stat.,  p.  34.  Archbold  says,  in  his 
Pleading  (pp.  146,  147),  that  if  a  statute  be  pleaded,  it  must  be  specially 
** recited  in  the  pleading;  otherwise  the  Court  can  not  take  notice  of 
anything  contained  in  it. ' '  This  is  the  language  of  all  the  books  and 
adjudicated  cases.  14  Petersd.  Abr,  p.  172  ;  i  BL  Comm,  85,  note; 
77ie^  Ohio  Co,  v.  Ridge,  5  Blackf.  78;  State  v.  The  Trustees,  5  Ind.  91. 

1  Citing^  I^mson  v  Palls,  6  Ind.  309;  Harvey  v.  Myer,  9  Ind.  391 ;  Perry  v.  Jones,  10  Ind. 
226;  Swift  V.  Ellsworth,  10  Ind.  205. 
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The  case  of  Breckenridge  v.  Baxton,  5  Ind.  501,  can  scarcely  be  sup- 
ported. 

Our  statute  (2  R.  S.,  p.  45)  has  changed  the  rule  so  far  as  it  relates  to 
private  statutes  of  this  state.  They  may  be  pleaded  by  reference  to 
title  and  day  of  approval,  because  such  pleading  enables  the  Court, 
without  inconvenience,  to  examine  the  act  in  the  printed  statute-book. 
But  no  change  is  made  as  to  pleading  laws  of  another  state.  These,  the 
Court  may  not  be  able  to  examine  in  the  books.  They  may  have  to  de- 
pend upon  the  copy  recited  in  the  pleading. 

As  to  the  point  which  we  passed  by,  touching  the  right  of  the  legis- 
lature to  alter  the  law  as  to  parties,  it  is  one  not  necessary,  it  will  be 
perceived,  to  be  here  decided.  The  point  has,  however,  been  determined 
in  Hancock  v,  Ritchie,  at  this  term  [i  i  Ind.  48] ,  in  which  it  is  held  that 
the  statute  authorizing  the  equitable  assignee  to  sue  in  his  own  name, 
relates  to  the  remedy  alone,  and  applies  to  then  existing  contracts.  > 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 

Cause  remanded,  (2fc, 
A.  Ellison,  for  the  appellants. 

/.  B,  Howe,  for  the  appellee. 


ROBBINS  V.  DEVERILL. 
Supreme  Court  of  Wisconsin.  June  Term,  1865. 

[20  Wis.  142.] 

Appeal  from  the  Circuit  Court  for  Winnebago  County. 

The  complaint  alleges  that,  on  etc.,  the  defendant  bought  of  Peet  & 
Williams,  at  Menasha  in  this  state,  one  hundred  barrels  of  flour,  marked, 
etc. ,  for  which  the  defendant  then  and  there,  in  consideration  of  such 
sale,  promised  to  pay  them  $4.80  per  barrel,  on  delivery  of  the  same; 
that  the  same  was  to  be  delivered  by  the  said  Peet  &  Williams  by  ship- 
ment thereof  by  water  from  Menasha  to  Green  Bay  for  defendant;  that 
said  flour  was  delivered,  on  etc.,  by  such  shipment;  that  defendant  has 
been  often  requested  but  has  refused  to  pay  for  said  flour;  that  on  etc., 
said  Peet  &  Williams,  for  a  valuable  consideration,  duly  assigned  to  the 
plaintiff  the  indebtedness  of  the  defendant  to  them  for  said  flour,  of  which 
defendant  had  due  notice  before  the  commencement  of  this  action;  and 
that  there  is  now  due  the  plaintiff*  from'  defendant  for  said  flour  $480.00, 
with  interest,  etc.  The  defendant  answered  denying,  on  information  and 
belief,  that  the  indebtedness  mentioned  in  the  complaint  was  at  any 
time  assigned  by  said  Peet  &  Williams  to  the  plaintiff,  and  alleging 
that  said  indebtedness  was,  at  the  commencement  of  the  action,  and  con- 

1  Part  of  the  opinion  is  omitt  d. 
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tinued  to  be,  the  property  of  said  Peet  &  Williams;  that  plaintiff  was 
not  the  party  in  interest  in  the  action,  but  that  said  Peet  &  Williams 
were  the  real  parties  in  interest.  The  answer  then  set  up  a  counter- 
claim.    There  was  a  reply  in  denial  of  such  counterclaim. 

On  the  trial,  the  defendant  objected  to  the  introduction  of  any  evi- 
dence under  the  complaint,  on  the  ground  that  it  did  not  state  a  cause 
of  action.  Objection  overruled.  The  plaintiflf  proved  the  execution  of 
a  written  assignment  to  him  by  Peet  &  Williams,  of  their  claim.  .  .  . 
Plaintiff,  as  a  witness  in  his  own  behalf,  testified  that  the  consideration 
of  the  assignment  to  him  was  a  balance  of  a  grain  account  due  him,  ex- 
ceeding the  amount  of  his  claim  against  the  defendant.  On  cross- 
examination  he  said:  *'  Peet  &  Williams  owed  me  for  grain  sent  them 
from  Fon  du  Lac.  I  was  then  in  business  at  Pon  du  Lac.  At  the  time 
of  the  arrangement  [assignment]  I  had  two  partners.  I  was  buying 
wheat  on  joint  account  with  R.  M.  Lewis  and  also  my  brother.  .  .  . 
Think  this  wheat  to  Peet  &  Williams  was  sold  on  account  of  Robbins  & 
Lewis.  My  brother  and  myself  have  a  half  interest  in  the  business  of 
that  firm.  I  have  not  credited  anything  to  Peet  &  Williams  on  our  com- 
pany books  on  account  of  this  claim.  I  was  not  to  credit  the  amount 
to  them  until  collected.  *'  The  account  assigned  to  plaintifi*  was  in  the 
following  form: 

••  1863.  H.  Dbvbriix.  Dr. 

Nov.     To  zoo  bbls.  flour  marked  Eclectic  Mills  XXX.,  and  shipped  to 

jronr  order.  Green  Bay $480.00 

To  interest  on  $480.00,  30  days 3.00 


$483.00 
The  assignment  was  as  follows: 

*'  For  full  value  paid  us  in  hand,  we  hereby  bargain,  sell  and  assign  the  fore- 
going account  to  A.  Robbins,  guaranteeing  $483  due  on  the  same.  Neenah, 
Dec.  2,  1863.     .     .     .  (Signed)  Peet  &  Williams." 

The  defendant  moved  for  a  non-suit  on  the  gprounds,  i.  That  plain tifi 
had  not  shown  any  interest  in  the  demand  sued,  except  in  connection 
with  his  co-partners.  2.  That  the  evidence  did  hot  sustain  thecomplaint. 
3.  That  the  assig^nment  was  void  because  it  had  not  been  stamped 
as  required  by  law.  Motion  denied.  .  .  .  The  court  instructed  the  jury 
that  '  *  the  answer  admitted  the  delivery  of  the  flour,  and  its  accept- 
ance by  the  defendant;  that  an  existing  indebtedness  of  the  assignor  of  a 
thing  in  action,  in  which  the  plaintifif  is  interested  as  an  entire  or  part 
owner  of  the  same,  is  a  sufficient  consideration  for  the  assignment  of  the 
account ;  and  that  there  need  be  no  consideration  for  the  sssignment  to 
enable  the  plaintiff  to  maintain  an  action  as  assignee  of  an  account, 
unless  such  assignment  in  some  way  interferes  with  some  defence  to 
the  action  upon  such  account  in  the  name  of  such  assignee. '' 
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Verdict  and  judgment  for  the  plaintiff;  and  the  defendant  appealed.' 

C,  Coolbatighy  for  appellant. 

Moses  Hooper^  for  respondent.* 

Dixon,  C.  J.     .     .     .» 

The  only  remaining  question  is  as  to  the  plaintiff's  interest  in   the 
cause  of  action  proved,  and  his  right  to  sue  in  his  own  name  alone. 
The  statute  is  imperative,  that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest  except  as  therein  otherwise  provided. 
R.  S.  ch.  122,  sec.  12.     The  only  exception  claimed  to  be  applicable 
here,  is  that  found  in  section  14,  that  a  trustee  of  an  express  trust  may 
sue  without  joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.     The  proof  is,  that  the  plaintiff  is  not  sole  owner  of  the 
demand  sued  upon.     It  belongs  to  the  firm  of  Robbins  &  Lewis,  com- 
posed of  the  plaintiff,  his  brother,  and  one  Lewis.     The  plaintiff  and 
his  brother  have  one-half  interest,  and  Lewis  the  other.     The  demand 
was  transferred  to  the  plaintiff  alone  by  words  of  absolute  assignment, 
no  trust  being  expressed  ;  but,  as  the  plaintiff  testifies,  he  holds  it 
nevertheless  in  trust  for  the  firm.     It  was  received  on  account  of  a  debt 
due  the  firm  from  Peet  &  Williams,  the  assignors.     Upon  these  facts  it 
seems  to  me  the  plaintiff  can  not  maintain  the  action.     He  is  not  the 
real  party  in  interest,  nor  the  trustee  of  an  express  trust,  within  the 
meaning  of  the  statute.    His  brother  and  Lewis  should  have  been  joined 
as  co-plaintiffs.     He  is  not  the  trustee  of  an  express  trust,  because  no 
such  trust  appears  from  the  assignment,  and  none  is  shown  to  exist 
between  himself  and  his  co-partners  by  virtue  of  any  other  instrument. 
In  order  to  constitute  a  trustee  of  an  express  trust,  as  I  understand  the 
statute,  there  must  be  some  express  agreement  to  that  effect,  or  some- 
thing which  in  law  is  equivalent  to  such  an  agreement.     The  case  of 
factors  and  mercantile  agents  may  or  may  not  constitute  an  exception, 
under  the  custom  and  usage  of  merchants.     Grinnell  v,  Schmidt,  2 
Sandf.  (S.  C),  706.     But  in  every  other  case,  the  trust  must,  I  think, 
be  expressed  by  some  agreement  of  the  parties,  not  necessarily,  per- 
haps, in  writing,  but  either  written  or  verbal  according  to  the  nature 
of  the  transaction.     In  this  case  no  agreement  is  shown  that  the  plain- 
tiff was  to  take  or  hold  as  trustee,  and  that  he  is  a  trustee  results  merely 
from  other  circumstances.     It  is  implied  from  the  facts  of  partnership 
and  that  the  plaintiff  received  the  assignment  on  account  of  a  debt  due 
the  firm.     If  it  is  not  purely  a  case  of  implied  trust,  as  distinguished 
from  an  express  trust,  then  I  am  at  a  loss  to  conceive  of  one ;  and  to 
hold  theplaintifi  to  be  a  trustee  of  an  express  trust,  would,  in  my  judg- 
ment, be  a  palpable  disregard  of  the  statute  and  violation  of  the  in  ten-  ' 
tion  of  the  legislature.     I  think,  therefore,  that  the  court  should  have 
granted  the  defendant's  motion  for  a  nonsuit,  and  have  given  the 

1  Several  passages  in  tbe  statement  of  the  case  are  omitted. 

i  The  arguments  are  omitted. 

8  Part  of  the  opinion,  on  other  points,  is  omitted. 
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instruction  asked  upon  this  point,  unless  the  objection  was  waived  by 
the  omission  of  the  defendant  to  take  it  by  answer. 

That  it  was  so  waived  was  very  clear,  and  the  only  difficulty  I  have 
had  about  the  question  has  arisen  from  the  manner  in  which  the  evi- 
dence was  or  might  have  been  given.  If  the  evidence  of  the  interest 
of  the  co-partners  of  the  plaintiff  was,  or  could  be  assumed  to  have  been, 
given  without  objection  on  the  part  of  the  plaintiff,  then  I  seriously 
question  whether  the  defendant  ought  not  to  have  the  same  benefit 
from  it  as  if  the  objection  of  a  want  of  proper  parties  had  been  taken 
by  answer.  Lewando  v,  Dunham,  i  Hilt.  114,  seems  to  be  a  decision 
to  this  effect ;  and  I  question  whether  it  would  not  be  so  in  analogy  to 
the  rule  held  in  New  York,  that  where  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  defendant  neither 
demurs  nor  takes  objection  at  the  trial,  he  can  not  afterwards  do  so  on 
appeal.*  If  the  evidence  of  the  plaintiff's  want  of  interest  had  been 
received  without  objection,  and  no  motion  to  expunge  had  been 
made  or  instruction  asked  by  him,  and  the  defendant  had  prevailed, 
and  the  plaintiff  appealed  on  the  ground  that  the  defence  was  not  set 
up  in  the  answer,  it  would  seem  that  he  would  have  been  concluded 
by  his  silence  at  the  trial,  and  the  objection  could  not  have  been  taken 
for  the  first  time  in  this  court.  But  such  is  not  the  case  here.  The 
defendant,  notwithstanding  the  admission  of  evidence,  was  unsuccess- 
ful. His  motion  for  a  nonsuit  was  denied,  the  instruction  refused,  and 
he  appeals  for  that  reason.  The  question  then  is,  whether  it  can  be 
assumed  that  the  evidence  was  received  without  objection  on  the  part 
of  the  plaintiff.  I  think  it  can  not.  On  the  contrary  I  think  the  pre- 
sumption is  that  it  was  objected  to.  As  already  observed,  the  evidence 
was  clearly  inadmissable  under  the  answer.  The  defect  of  parties 
plaintiff,  not  appearing  by  the  complaint,  must  have  been  taken  by 
answer  ;  and  not  having  been  so  taken,  the  objection  was  waived.  1^. 
S.  ch.  125,  sees.  5,  8,  9  ;  Cord  v.  Hirsch,  17  Wis.  403 ;  Gundty  v. 
Vivian,  id.  436;  2  Whit.  Pr.,  §  171,  and  cases  cited.  Such  waiver  is 
absolute,  subject  only  to  the  power  of  the  court  to  order  other  parties 
to  be  brought  in  when  necessary  to  a  complete  determination  of  the  con- 
troversy, and  to  the  right  of  the  defendant  to  object  at  the  trial  in  cases 
where  the  defect  or  misjoinder  is  not  formal  in  its  nature,  but  goes 
directly  to  the  merits,  as  affecting  the  rights  of  the  plaintiff  to  maintain 
the  action.  Whit.  Pr. ,  ibidem.  Here  there  is  no  necessity  for  bring- 
ing in  other  parties.  The  legal  title  is  vested  in  the  plaintiff,  and  a^ 
recovery  and  satisfaction  by  him  will  discharge  the  defendant  from  all 
further  liabilities.  The  defect  is  merely  formal,  and  does  not  go  to  the 
merits.  The  cause  of  action  proved  corresponds  entirely  with  that 
alleged  in  the  complaint.     The  defendant  could  not,  therefore,  object 

1  Citing.  Mosselman  v.  Caen,  34  Barb.  66;  S.  C.  21  How.  Pr.  248;  Pope  v.  Dinsmore,  8  Abb. 
R.  429;  Carley  v.  WilUna,  6  Barb.  557;  Hunt  v.  Bloomer,  13  N.  Y.  341;  Johnson  v.  Whitlock, 
Id.  345;  Bowdoin  v.  Colman,  6  Duer,  186. 
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on  the  ground  of  variance  or  defect  of  proof.  Hence  the  defect  of  par-^ 
ties  was  absolutely  waived,  and  the  evidence  wholly  inadmissable  under 
the  pleadings,  and  being  so,  I  think  the  presumption  is  that  it  was 
objected  to.  Or  if  this  is  not  so,  then  I  am  confident  that  the  contrary 
presumption  can  not  be  entertained,  that  the  plaintiff  did  not  object, 
which  is  necessary  before  the  defendant  can  have  the  benefit  of  the 
facts  proved,  the  same  as  if  he  had  stated  them  in  his  answer.  The  bill 
of  exceptions  is  the  defendant's,  not  the  plaintiff's,  and  if  the  plaintiff 
had  objected  his  objections  could  not  appear.  Ktiox  v,  Cleveland ^  13 
Wis.  245.  But  if  it  can  be  assumed  that  he  did  not  object  at  the  time 
the  testimony  was  offered,  it  seems  to  me  that  it  can  not  upon  the  motion 
for  nonsuit,  and  when  the  instruction  was  asked.  The  defendant  moved 
for  a  nonsuit  upon  this  distinct  ground,  among  others,  which  motion 
was  successfully  resisted  by  the  plaintiff.  May  it  not  fairly  be  pre- 
sumed that  the  court  denied  the  motion  for  the  reason  that  the  evidence 
had  been  improperly  admitted,  and  should  be  disregarded  ?  And  may 
not  the  instruction  have  been  refused  for  the  same  reason  urged  by  the 
plaintiff  or  adopted  by  the  court  ?  It  appears  to  me  to  be  a  fair  pre- 
sumption in  either  case.  In  Durgan  v,  Ireland,  14  N.  Y.  322,  it  was 
held  not  to  be  error  in  the  judge  in  his  final  ruling,  which  determined 
the  verdict,  to  disregard  evidence  which  had  been  improperly  received^ 
without  any  subsequent  order  to  expunge  it.  See  also,  Jackson  v. 
Whedofiy  I  E.  D.  Smith,  141. 

For  these  reasons  I  think  the  judgment  of  the  circuit  court  must  be 
affirmed. 

Downer,  J. — ^The  majority  of  the  court  are  of  the  opinion  that  the 
only  way  that  the  defect  of  parties  plaintiff  could  have  been  taken 
advantage  of  was  by  demurrer  or  answer ;  and  if  not  taken  in  that  way 
the  defect  was  waived.  And  it  is  immaterial  whether  the  proof  of  the 
interest  of  other  parties  was  objected  to- by  the  plaintiff  at  the  time  it 
was  received  or  not.  Our  statute  respecting  appeals  differs  in  this 
respect  from  that  of  New  York.  We  agree  with  the  Chief  Justice  in 
affirming  the  judgment,  but  not  in  all  his  reasoning.  We  express  no 
opinion  as  to  whether  the  plaintiff  is  the  trustee  of  an  express  trust  within 
the  statute,  or  is  the  real  party  in  interest,  so  as  to  sue  in  his  own  name. 

By  the  Court, — ^The  judgment  is  affirmed.* 

1  "The  defendant's  counsel  offered  to  prove  that  the  plaintiff  did  not  own  the  claim  in 
sttit.  Objection  was  ma'de  1  hat  this  was  not  set  up  in  the  answer  and  the  court  sustained  the 
objection.  This  ruling  was,  we  think,  correct.  The  pleadings  admitted  that  the  bonds  were 
received  by  the  defendant  from  or  on  the  order  of  the  plaintiff,  and  the  only  dispute  was  as 
to  the  terms  upon  which  they  were  delivered.  In  the  absence  of  any  averment  of  title  in  a 
third  person,  with  which  the  defendant  connected  himself,  or  of  a  plea  that  the  plaintiff  wa»^ 
not  the  real  party  in  interest,  the  evidence  was  clearly  inadmissible." — Per  Rapallo,  Tm  in 
Smith  V.  Hal!  (1876),  67  N.  Y.  48,  50. 

See  also,  Giraldin  v.  Howard  (1890),  103  Mo.  40,  45:  "No  question  was  raised  in  the  court 
below  by  demurrer,  answer,  on  trial  or  in  the  motion  for  a  review,  that  the  suit  was  not  be- 
ing prosecuted  in  the  name  of  the  real  party  in  interest,  and  the  objection  made  for  the  first 
time  in  this  court  comes  too  late  to  avail  anything. *'~/Vr  Bracb,  J. 
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HERETH  AND  ANOTHER  v.  SMITH. 
SupRBMB  Court  op  Indiana,  Novbmbbr  Tbrm,  1870. 

[33  ^nd.  514.] 

Appeal  from  the  Marion  Civil  Circuit  Court 

/.  E,  McDonald,  A.  L,  Roache,  E.  M.  McDonald,  /.  M.  Butlet ^ 
P.  W.  Bartholomew,  A,  G.  Porter,  B,  Harrison,  W.  P.  Fishback,  for 
appellants. 

F,  Rand  and  R,  H,  Hall,  for  appellee. 

WoRDBN,  J. — This  was  an  action  by  Mary  Smith  against  the  appel- 
lants upon  a  .promissory  note  executed  by  the  latter  to  one  S.  B. 
Hartman  and  by  him  indorsed  to  plaintiff.  Issue,  trial,  verdict,  and 
judgment  for  the  plaintiff  for  the  amount  of  the  note  and  interest. 

The  record  does  not  contain  the  evidence,  or  the  instructions  given, 
or  those  refused.  There  is  no  question  before  us  properly,  except  that 
arising  upon  the  fourth  paragraph  of  the  answer,  to  which  a  demurrer 
was  sustained  and  exception  taken.     That  paragraph  is  as  follows : 

"And  for  a  further  answer  herein,  the  said  defendants  Hereth  and  Langsdale  say 
that  they  admit  the  ezecntion  of  the  note  in  the  said  complaint  mentioned,  but 
they  say  that  the  plaintifE  ought  not  to  have  and  maintain  said  action  against 
them,  because  they  say  that  said  plaintiff  is  not  the  real  plaintiff  [party]  in  in- 
terest; that  she  has  no  interest  whatever  in  said  note,  and  that  said  note  belongs 
to  one  .    Wherefore  defendants  pray  judgment  for  costs, "  ftc. 

All  pleadings  in  bar  of  an  action  resolve  themselves  into  two 
classes,  viz.  :  those  in  denial,  .and  those  by  way  of  confession  and 
avoidance.  The  above  paragraph  can  hardly  be  held  good  as  a  denial 
of  the  cause  of  action,  for  the  reason  that  it  does  not  controvert  or 
deny  any  allegation  of  the  complaint.  It  expressly  admits  the  making 
of  the  note,  and  does  not  deny  the  indorsement  thereof  to  the  plaintiff, 
as  alleged  in  the  complaint.  Regarded  as  an  answer  by  way  of  con- 
fession and  avoidance,  it  must  be  taken  to  admit  expressly  or  impliedly 
the  making  of  the  note  and  the  indorsement  thereof  to' the  plaintiff, 
as  alleged  in  the  complaint ;  and  admitting  those  facts,  the  inquiry 
arises,  what  new  facts  are  alleged  in 'avoidance  of  the  legal  effects  of 
the  facts  thus  admitted  ?  It  alleges  that  the  plaintiff  is  not  the  real 
party  in  interest,  &c« 

The  legal  qualities  of  the  answer  will  not  be  changed,  but  may  be 
illustrated,  by  putting  it  in  this  wise:  The  defendants  admit  .the 
making  of  the  note,  and  that  it  was  duly  indorsed  to  the  plaintifi  by 
the  payee  thereof,  as  alleged  in  the  complaint ;  but  still  they  say  she 
does  not  own  it,  but,  on  the  contrary,  it  belongs  to  some  one  else,  and 
she  is  not  the  real  party  in  interest.  But  if  the  note  was  thus  indorsed 
to  the  plaintiff,  why  does  she  not  own  it  ?  why  is  she  not  the  rea 
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party  in  interest  ?  and  how  did  it  become  the  property  of  some  one 
else  ?  The  pleading  fails  to  answer  any  of  these  queries,  or  to  state 
any  fiacts  from  which  the  assumptions  are  drawn.  No  new  facts  what- 
ever are  stated  that  avoid  the  legal  effect  of  the  facts  thus  admitted. 
That  such  pleading  is  bad  needs  the  citation  of  no  authorities,  but  for 
convenience  of  reference  we  cite  the  following :  Garrison  v.  Clark ^ 
II  Ind.  369;  Elder  v.  Smilh^  16  Ind.  466;  Raymond  v.  Pritchard,  24 
Ind.  318 ;  Lewis  v.  SAeaman,  28  Ind.  427. 

The  judgment  below  is  af&rmed,  with  two  per  cent,  damages  and 
costs.  ^ 


BROWN  V.  CURTIS  ET  AL. 
Supreme  Court  op  California,  March  24,  1900. 

[ Cal. ]« 

The  facts  appear  in  the  opinion. 

Frpm  a  judgment  in  favor  of  the  plaintiff.  Brown,  the  defendants 
appeal.  » 

William  P,  Veuve,  for  appellants. 

H,  V.  Morehouse^  for  respondent. 

Chipman,  C. — Action  for  the  value  of  certain  nursery  trees  sold  and 
delivered  to  plaintifi^s  assignors.      Defendants  answered  by  general 

1  See  alBO,  Curtis  v.  Gooding  (1884),  99  Ind.  45,  52;  Pixley  v.  Van  Nostem  (1884),  xoo  Ind.  34; 
Cottle  V.  G7//(i866),  30  Iowa,  481:  "The  judgment  sued  upon  was  rendered  in  favor  of  one  Cluff. 
The  present  plaintiff  distinctly  alleged,  in  his  petition,  *  that,  after  the  rendition  of  said  judg- 
ment, the  said  Cluff  sold  and  assigned  said  judgment  to  the  plaintiff  in  writing,  of  which 
assignment  the  following  is  a  true  copy,'  &c.,  setting  out  ike  assignment  in  kaec  verba.  The 
District  Court  held  that  an  answer  simply  '  denying  that  the  judgment  had  been  assigned 
by  sai  1  Cluff  to  the  plaintiff,'  was  not  good  pleading,  and  this  holding  was,  under  the  alle- 
gations of  the  petition,  correct.  The  code  system  requires  ybc/j  and  not  legal  conclusions,  to 
be  pleaded.  The  answer  does  not  d  ^ny  the  fact  of  the  execution  of  the  written  assignment, 
specifically  allied  in  the  petition,  nor  does  it  set  out  any  facts  upon  which  the  conclusion, 
that  the  judgment  had  not  been  assigned,  is  based.  The  denial  should  have  been  of  the  fads 
pleaded,  as  the  petition  on  its  face  contained  facts,  which  ^rtmaybctif  established  the  assign- 
ment."—/^ DiLLOMT,  J.,  p.  482. 

See  also,  White  v,  Drake  (1877),  3  Abb.  N.  C.  133;  Van  Dyke  v.  Gardner  {i'^)^  21  Misc. 
543:  '*  Under  the  issues  framed  by  the  pleadings  defendant  could  not  show  that  the  plaintiff 
was  not  the  real  party  in  interest,  as  he  failed  to  allege  the  facts  necessary  to  raise  suoh  an 
issue.  The  mere  legal  conclusion  '  that  plaintiff  was  not  the  real  party  in  interest  *  pleaded 
by  him,  was  not  sufEldent.** — Per  Curiam:  Pitzsimons,  Coia.A.N,  and  Schuchman,  JJ. 

Compare  Z>nM/ V.  Netulin  (1891),  131  Ind.  40,  41:  *'The  second  paragraph  of  the  answer 
averred  in  substance  that  the  note  was,  and  at  all  times  had  been,  the  property  of  the  pasrce; 
that  the  appellant  [payee's  transferee  and  plaintiff  in  the  action]  had  no  actual  interest  in 
it,  and  that  it  was  transferred  to  him  without  consideration,  for  purposes  of  collection  only, 
and  to  prevent  the  appellee  pleading  as  a  set-off  against  it  certain  indebtedness  due  to  him 
from  the  payee.  A  demurrer  to  this  paragraph  of  answer  was  overruled,  and  this  ruling  is 
assigned  as  error.  The  answer  is  clearly  good."— /)fr  McBridb,  J.,  referring  to  Hereth  v. 
Smithy  and  other  Indiana  cases.  On  the  Indiana  doctrine  as  to  the  effect  of  an  assignment 
for  purposes  of  collection,  see  infra.— Ed 

S  S.  C.  60  Pac.  Rep.  773. 
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denial,  and  also  set  up  specially,  by  separate  answer,  certain  facts; 
alleging  the  failure  of  plaintiff's  assignors  to  comply  with  the  terms  of 
the  contract  under  which  the  trees  were  delivered.  The  pleadings  were 
not  verified.  The  trial  was  by  a  jury,  and  plaintiff  had  the  verdict. 
Defendants  appeal  from  the  judgment,  and  from  the  order  denying 
their  motion  for  a  new  trial. 

It  is  claimed  by  appellants  that  there  was  no  evidence  introduced  to 
prove  an  assignment  or  transfer  to  plaintiff  of  the  claims  sued  on.  The 
complaint  sets  forth  certain  claims  in  two  counts,  one  of  which  alleges 
the  sale  to  defendants  of  certain  fruit  trees  by  one  H.  H.  Linville,  and 
an  assignment  to  plaintiff  of  the  claim;  and  the  other  count  alleges  a 
sale  by  one  W.  J.  Linville  to  defendants,  and  an  assignment  to  plaintiff. 
The  assignment  in  each  instance,  and  the  denial  thereof,  raised  a  mate- 
rial issue,  which  it  was  incumbent  on  plaintiff  to  establish  by  proof,* 
Respondent  contends  that  ''  the  assignment  is  not  the  cause  of  action, 
but  only  the  right  of  plaintiff  to  sue,*'  and  quoting  from  Navigation 
Co,  V,  Wright y  8  Cal.  585,  claims  that  **  the  want  of  legal  capacity  to 
sue  is  a  personal  disability,  and,  if  the  defendant  intends  to  set  up  such 
a  defence,  he  should  state  so  distinctly.  The  general  denial  relates  to 
some  other  facts  alleged  concerning  the  contract.  The  general  issue  is 
not  sufficient,*' — citing,  also.  White  v.  Moses,  ii  Cal.  70;  Bank  of  Shasta 
V.  Boydy  99  Cal.  604,  34  Pac.  337;  and  some  other  cases.  Respondent 
fails  to  distinguish  between  the  question  of  capacity  and  the  question 
of  right  to  sue.  The  capacity  is  one  thing,  while  the  right  is  quite  an- 
other. The  capacity  may  be  admitted,  but  the  right  must  rest  upon 
proof  of  assignment,  and  must  be  established,  whatever  may  be  the 
capacity  in  which  the  assignee  sues. 

Respondent  calls  attention  to  the  testimony  which  he  claims  suffici- 
ently proved  the  assignment.  It  appears  that  when  Curtis,  one  of 
defendants,  was  testifying  as  a  witness  in  relation  to  certain  correspond- 
ence he  had  with  one  of  the  Linvilles  as  to  the  unsatisfactory  condition 
of  the  trees,  and  to  arrange  a  meeting,  after  stating  that  the  meeting 
was  put  off,  he  said,  * 'After  that,  the  next  letter  I  got  from  Linville,  he 
stated  that  he  assigned  his  claim  to  Brown.**  It  was  admitted  that 
plaintiff  made  demand  upon  the  defendants  prior  to  the  commencement 
of  the  action.  In  defendants*  special  defence,  the  answer  begins  as  fol- 
lows: •*(!.)  That  during  the  years  1893  and  1894,  H.  H.  Linville,  the 
assignor  of  plaintiff,  was  a  nurseryman,  *  *  etc.  This  is  all  that  is  pointed 
out  by  respondent  from  which  the  jury  found  that  the  claims  of  both 
the  Linvilles  were  assigned  to  plaintiff.  If  we  could  regard  the  admis- 
sion that  one  of  the  Linvilles  wrote  to  Curtis  that  he  had  assigned  his 
claim  to  Brown  as  evidence  of  the  fact,  it  would  still  leave  no  admission 
as  to  the  other  claim.  But  we  can  not  regard  it  as  evidence  of  the  fact 
at  all.     There  is  nothing  to  show  that  the  defendants,  or  either  of  them, 

I  Citings  Read  v.  Biiffum,  79  Cal.  77,  21  Pac.  555;  Ford  v.  Bushard,  116  Cal.  273.  48  Pac.  1x9. 
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at  any  time  dealt  with  or  recognized  Brown  as  assignee.  Nor  was  a 
mere  admission  that  Brown  demanded  payment  before  suit  brought  any 
evidence  of  Brown's  ownership  of  the  claims,  or  right  to  sue  upon  them. 
The  statement  in  the  separate  answer  of  defendants  above  quoted  was 
not  an  admission,  and,  if  it  was,  it  was  not  inconsistent  with  the  denial 
of  the  fact  contained  in  the  earlier  part  of  .the  answer.  At  most,  it  could 
only  be  regarded  as  describing  the  person  of  Linville.  It  does  not  pur- 
port to  admit  the  assignment,  and  can  not  reasonably  be  given  that 
effect.  Respondent  is  correct  in  stating  that  the  reason  for  requiring 
proof  of  the  assignment  is  to  protect  the  defendant  from  any  claim  of 
the  assignor;  but  it  is  not  true,  as  claimed,  that  ' '  when  the  assignor 
takes  the  stand  for  the  plaintiff  and  .  .  .  the  defendant  admits  a 
demand  from  the  assignee,  and  notice  from  the  assignor  that  he  has 
assigned  the  claim  to  plaintiff,  certainly  the  proof  is  sufficient  to  show 
any  assignment. '  *  Brown  may  not  have  had  any  assignment  when  he 
made  the  demand.  Linville  may  not  have  in  fact  assigned  his  claim 
when  he  wrote  he  had  done  so.  It  was  incumbent  upon  Brown  to 
establish  his  right  to  sue,  and  this  necessitated  proof  of  the  assignment 
by  which  alone  he  had  any  such  right.  It  was  as  necessary  for  Brown 
to  prove  this  fact  as  it  was  to  prove  the  indebtedness.  The  fundamental 
error  of  respondent  was  in  assuming  what  he  now  urges  in  his  brief, — 
that  ' '  the  question  of  assignment  only  goes  to  the  capacity  to  sue,  and 
not  to  the  cause  of  action;  and,  therefore,  if  defendants  wish  to  raise 
the  question  of  assignment,  they  must  do  so  by  a  special  defence,  and 
can  not  do  so  by  a  general  denial.** 

The  view  we  have  taken  makes  it  unnecessary  to  notice  appellant's 
contention  that  the  evidence  may  not  be  the  same  at  the  second  trial. 
It  is  advised  that  the  judgment  and  order  be  reversed,  and  the  cause 
remanded.  * 

1  Compare  Davis  v.  Prest.  of  D.  6f  H,  Canal  Co.  (1888),  109  N.  Y.  47,  51:  *'The  pleadingB- 
put  the  pla'n tiff's  title  in  issue.  .  .  .  Smith  v.  Hall^  67  N.  Y.  48,  is  not  applicable.  In 
that  case  the  defendant,  by  answer,  admitted  that  the  property  in  question  was  received  by 
the  defendant  from  the  plaintiff  and  the  only  dispute  was  as  to  the  terms  on  which  it  wa» 
received.  Here  the  contention  goes  further,  admitting  no  right  in  the  plaintiff,  the  defend' 
ant  denies  his  title."— i^  Danforth,  J. 
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III.      THE  RBAL  PARTY  IN  INTEREST  WHEN  THE  ASSIGNMENT  OP  THE 

CHOSE  IN  ACTION  IS  ABSOLUTE. 

I .    Assignment  before  action  brought. 

NoTB. — If  the  assignment  of  a  chose  in  action  is  not  only  absolute  but  complete  in  the 
sense  that  the  assignee  would  have  had  a  full  legal  title  under  the  rules  of  common  law 
pleading,  the  cases  make  no  question  as  to  his  right  to  sue  in  his  own  name  under  the  codes. 
But  there  are  many  assignments  which  while  free  from  substantive  limitations  are  not  com- 
plete in  this  procedural  sense.  In  such  cases,  the  older  rules  and  distinctions  have  often 
sought  a  place  in  code  pleading.  The  decisions  which  immediately  follow  have  to  do  with 
these,  and  with  some  other,  distinctions  which,  in  absolute  assignments,  have  been  supposed 
to  affect  the  rule  of  the  codes  requiring  a  civil  action  to  be  brought  in  the  name  of  the  real 
party  in  interest. 

WOOLISCROFT  v.  NORTON  AND  ANOTHER. 
Supreme  Court  op  Wisconsin,  January  Term,  1862. 

[15  Wis.  198.] 

Appeal  from  the  Circuit  Court  of  Rock  County. 

Action  to  recover  for  work  done  and  material  furnished  by  the 
plaintiff  in  repairing  a  dam  and  raceway.  The  facts,  as  reported,  by  a 
referee,  were  substantially  as  follows : 

A.  Hyatt  Smith  and  N.  O.  Walker  were  owners  of  land  in  Rock 
County,  and  of  a  dam  erected  thereon  across  Rock  River,  and  of  the 
power  thus  created  ;  Smith  owning  three-fourths  and  Walker,  one- 
fourth,  undivided.  While  they  were  such  owners,  in  1849,  Smith  ex- 
ecuted to  Stevens  &  Older  a  deed  of  a  portion  of  said  land  for  a  mill 
site,  and  for  550  square  inches  of  water  to  be  used  thereon — ^this  being 
the  first  conveyance  of  any  part  of  said  water  power  by  the  proprietors 
or  either  of  them.  This  deed  contained  a  covenant  by  the  grantees 
that  they  would  pay  their  ratable  share  of  the  expenses  of  keeping  in 
repair  the  dam  and  raceway,  "in  proportion  to  the  number  of  square 
inches  of  water  by  them  owned  or  used  ;  * '  and  that  on  a  failure  by  them 
to  make  such  payments,  the  grantor  should  have  the  right  to  enter  upon 
said  lot,  and  to  shut  of!  therefrom  all  said  water,  until  such  payments 
should  be  made ;  and  for  that  purpose,  but  no  other,  all  water-gates 
through  which  such  water  might  pass,  were  declared  to  be  the  property 
of  the  g^ntors,  their  heirs,  etc.  Subsequently  Older  quit-claimed  his 
interest  in  said  grant  to  Stevens,  who  afterwards,  in  December.  1850, 
received  a  deed  from  Smith  &  Walker  of  additional  land  and  500  square 
inches  more  of  water.  This  deed  contained  a  covenant  by  Stevens  simi- 
lar to  that  above  described.  By  mesne  conveyances,  each  containing 
similar  covenants  on  the  part  of  the  grantees,  the  defendants  Norton 
and  Ford  became  equal  owners  in  common  of  the  land  and  the  right  to 
said  1050  square  inches  of  water,  and  were  such  owners  when  the 
lepairs  mentioned  in  the  complaint  were  made. 
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In  1857,  Smith  &  Walker  employed  the  plaintiff  to  make  certain 
repairs  mentioned  in  the  complaint ;  and  he  did  work  and  furnish 
materials  to  the  value  of  $1,630.62,  and  this  amount  was  proportioned 
among  the  several  owners,  lessees,  and  users  of  the  water  in  accordance 
with  the  rule  above  stated — the  sum  of  $221.69  heing  apportioned  to  the 
defendants. 

The  referee  also  found  that  neither  at  the  time  when  the  work  was 
done  and  the  materials  furnished  by  the  plaintiff,  nor  afterwards,  had 
any  formal  assignment  or  transfer  of  the  assessments  been  made  to  the 
plaintiff  by  the  owners  of  said  dam  and  water  power,  but  the  same  were 
handed  over  to  him  by  A.  Hyatt  Smith  with  directions  to  collect  them 
and  apply  the  money  to  the  payment  of  said  claim  for  repairs.  The 
referee  found  also  that  Norton  &  Ford  had  a  valid  counterclaim  ag^nst 
the  plaintiff  for  $36.34. 

The  circuit  judge  held,  upon  these  facts,  that  the  covenant  for  repairs 
by  the  grantees  of  Smith  &  Walker  ran  with  the  land,  and  was  bind- 
ing upon  the  defendants  ;  and  that  there  was  an  implied  promise  on  the 
part  of  the  defendants  to  pay  the  plaintiff  their  portion  of  the  expense 
of  repairs  made  by  him,  when  ascertained  according  to  the  rule  pro- 
vided in  the  deed.* 

H.  K.  Whiton^  for  appellant. 

Knowlton^  Prickard  dr' Jackson,  for  respondents.* 

By  the  Court,  Cole,  J, — It  appears  to  us  that  this  suit  was  properly 
brought  in  the  name  of  the  plaintiff.  He  was  employed  to  do  the  work 
and  make  the  repairs  on  behalf  of  the  proprietors  of  the  water  power ; 
and  although  there  was  no  formal  assignment  of  the  account  against 
the  defendants  for  repairs,  still  it  was  in  fact  given  to  him  with 
directions  to  collect  and  apply  the  money  to  the  payment  of  his  claim, 
so  that  really  he  is  the  party  in  interest.  So  that  the  case  may  be  con- 
sidered as  resting  substantially  on  the  same  grounds  and  controlled  by 
the  same  principles  of  law,  as  though  the  proprietors  had  done  the 
work,  and  made  the  assessment  for  repairs,  and  brought  their  suit  for  a 
ratable  compensation.  If  the  action  could  be  sustained  in  the  latter 
case,  we  can  not  see  why  it  can  not  now.' 

1  The  reix)rter's  statement  of  facts  has  been  abridged. 

S  Counsel  for  the  respondents  made  the  following  point  among  others:  '*  The  conclusion 
that  handing  to  the  plantiff  the  account  for  the  expenses  apportioned  to  the  defendants, 
operated  as  an  assignment  of  the  claim  is  not,  if  correct,  sufficient  to  enable  the  plaintiff  to 
maintain  the  action.  To  recover,  the  action  should  be  predicated  upon  the  covenant,  and 
allege  the  refusal  to  pay  as  a  breach;  but  to  maintaisi  such  an  action,  the  plaintiff  must  show 
that  the  covenantees  had  assigned  the  covenant  to  him." 

8  Part  of  the  opinion,  dealing  with  other  points,  is  omitted.  The  judgment  below  was  re^ 
versed  on  other  grounds,  and  the  cause  remanded  for  fur.  her  proceedings  in  accordance  with. 
t  his  opinion. 
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IX)NG  V,  HEINRICH. 
Supreme  Court  of  Missouri,  October  Term,  1870. 

[46  Mo.  603.] 

Error  to  Second  District  Court. 

Conger  &  Reynolds,  for  plaintiff  in  error,  defendant  below.* 

Perryman  &  Dinning^  Van  Allen  <Sf  Wing,  and  Relfe,  for  defendant 
in  error,  plaintiff  below.' 

Bliss,  J. — James  Long  &  Co.  advanced  $300  for  defendant  upon  his 
written  request,  and  the  plaintiff,  as  assignee  of  James  I^ong  &  Co. , 
brings  his  suit  to  recover  a  balance  due  upon  said  advance. 

No  defence  upon  the  merits  was  made  to  the  claim,  the  defendant  only 
insisting  that  it  was  not  assignable,  and  that  the  plaintiff  could  not 
sue  in  his  own  name.  For  this  view  he  relies  upon  the  fact  that,  in  the 
revision  of  1865,  chapter  21,  entitled  "Bonds,  notes,  and  accounts,'* 
found  in  the  revision  of  1855,  was  omitted ;  and  section  4,  providing 
for  the  assignment  of  accounts,  is  nowhere  re-enacted.  But  this  section 
was  wholly  unnecessary.  Ever  since  the  adoption  of  the  code  in  1849 
it  is  necessary  that  every  action  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  and  if  one  owns  a  contract  or  account  not  assignable 
at  common  law,  he  should  bring  suit  in  his  own  name. 

Gamble,  J.,  in  Walker  v,  Mauro,  18  Mo.  564,  says:  **The  effect  of 
our  new  code  of  practice  in  abolishing  the  distinction  between  law  and 
equity,  is  to  allow  the  assignee  of  a  chose  in  action  to  bring  suit  in  his 
own  name  in  cases  where,  by  the  common  law,  no  assignment  would 
be  recognized.**  This  opinion  was  given  in  1853,  and  before  the  enact- 
ment of  said  section  4,  now  dropped  from  the  statutes. 

Tlie  judgment  0/  the  District  Court  is  affirmed. 

The  other  judges  concur. 

1  Counsel  for  plaintiff  in  error  submitted  the  following  points:  At  common  law  this  account, 
being  a  chose  in  action,  was  not  assignable.  It  is  not  made  assignable  by  our  statute.  The 
only  statutoty  provision  we  have  ever  had  on  this  subject  was  contained  in  section  4,  chap- 
ter 21,  R.  C.  1855.  Whatever  of  that  chapter  it  was  intended  to  retain  was  placed  in  the  revi- 
sion of  1865.  IVagn.  Stat.  239,  note  i.  This  was  omitted  (g  4,  ch.  ai),  and  was  subsequently 
repealed.     IVagn.  Stat.  896,  g§  a,  3. 

S  The  argument  for  defendant  in  error  is  omitted. 
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GREEN  V.  MARBLE. 

Supreme  Court  of  Iowa,  December  Term,  1873. 

[37  Iowa,  95.] 

Action  at  law.  One  Wilson  executed  his  promissory  note  to  defend- 
ant, who,  after  maturity,  transferred  it  to  Groat,  and  executed  a  guar- 
anty in  the  following  words  : 

"  I  guarantee  the  payment  of  the  within  note  within  thirty  days  from  the  17th 

day  of  October,  1870.  Elias  Marble.'* 

* 

Before  the  expiration  of  thirty  days  Groat  orally  assigned  the  note  and 
guaranty  to  plaintiff. 

There  was  a  trial  to  the  court,  with  judgment  for  plaintift.  Defend- 
ant appeals. 

E,  P,  Baker  SLnd  £,  W.  Eastman,  for  the  appellant. 

Rice  <Sr*  MoffiU  and  H,  C  Hemenway,  for  the  appellee. 

Beck,  Ch.  J. — i.  The  defendant  insists  that  as  the  note  is  not 
indorsed  to  plaintiff,  and  the  guaranty  is  not  negotiable,  recovery  can 
only  be  had,  if  at  all,  in  equity.  But  as  no  objection  was  made  in  the 
court  below  as  to  the  form  in  which  the  suit  was  prosecuted,  an  error 
in  that  respect  will  avail  the  defendant  nothing  in  this  court.  ^ 

2.  The  verbal  assignment  of  the  note  and  guaranty  transferred  to 
plaintiff  the  property  in  the  choses  in  action  of  which  these  instru- 
ments are  the  evidence.  Plaintiff  thus  became  the  real  party  in  inter- 
est— the  one  entitled  to  the  chose  in  action — ^and  may  maintain  a  suit 
in  his  own  name  to  recover  upon  the  guaranty,' 

The  judgment  of  the  circuit  court  is  sustained  by  the  facts  and  the 
law  of  the  case  ;  let  it  be  Affirmed,^ 

1  Rev.,  IS  a6x3,  a6i6,  2619;  Taylor  v.  Adair  &  Goff,  aa  Iowa,  379;  Van  Orman  v.  Merrill,  rj 
Iowa,  476;  Hatch  v.  Judd,  29  Iowa,  95. 

S  Citing,  Rev.,  |  2757;  McDowell  v.  Bartlett,  14  Iowa,  157;  Conyngbam  v.  Smith,  ei  al,  16 
Iowa,  471;  Yoanker  v.  Martin,  18  Iowa,  143;  Cottle  v.  Cole,  20  Iowa.  483;  Rice  v.  Savcry,  23 
Iowa,  470;  Pearson  v.  Cumings,  28  Iowa,  344. 

«  See  Andrews  v.  McDaniel  ( 1873),  68  N.  C.  385:  "The  real  owner  of  a  negotiable  note,  not 
indorsed,  is  the  proper  person  to  sue  for  its  recovery,  under  section  55  of  the  code  of  civil 
procedure."  Schmier  v.  Fay  (1873),  12  Kan.  184.  When  a  note  payable  in  work  has  been 
sold  and  delivered  to  a  third  party,  the  latter  can  maintain  an  action  thereon  in  his  own 
name. 

Compare  also  the  remarks  of  Dillon,  J.,  on  the  distinction  between  negotiability  and  as- 
signability, in  YounJUr  v.  May  tin  (1864),  18  Iowa,  143,  145:  "  By  the  law  merchant,  the  note  in 
suit  not  having  been  indorsed  to  Royston,  he  could  not  have  brought  suit  thereon  in  his  own 
name,  although  he  was  the  beneficial  owner;  but  the  action  must  have  been  brought  in  the 
name  of  the  payee.  Franklin  Bank  v.  Raymond,  3  Wend.  69,  71,  i>cr  Marcy,  J.;  Chitty  on  Bills, 
5  Am.  ed.  227;  2  Parsons  on  Notes  and  Bills,  44,  52,  and  cases  cited  in  note.  But  this  is  changed 
by  chap.  117  of  the  Rev.,  gj  2757,  2760.  These  sections  would  give  Ralston,  as  the  equitable 
assignee  and  real  owner  of  the  note,  a  right  to  sue  in  his  own  name,  but  without  prejudice 
to  any  set-off  or  other  defence  existing  before  notice  of  the  assignment.  Notes  are  choses  in 
action,  that  is,  things  which  must  be  recovered  by  action  at  law;  and  like  all  other  things  in 
action,  they  may  be  assigned,  and  the  title  will  pass  without  indorsement.    Houghton  v. 
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CUSHMAN  V.  WELSH. 
Supreme  Court  op  Ohio,  December  Term,  1869. 

[19  a  5.  536.] 

Error  to  the  court  of  common  pleas  of  Union  County.  Reserved  in 
the  district  court. 

At  the  May  term,  1867,  of  the  common  pleas  of  Union  county,  th^ 
defendant  in  error  obtained  a  judgment  against  the  plaintiff  in  error 
for  $523.50.  The  judgment  was  obtained  by  confession  under  a  warrant 
of  attorney  annexed  to  the  note  on  which  it  was  rendered.  No  process 
was  issued  against  the  defendants  below,  and  they  had  no  notice  of  the 
proceeding  until  after  the  judgment  was  rendered. 

The  note  is  made  payable  to  Rickley  &  Brother,  or  order.  Following 
the  note,  and  preceding  the  signature  of  the  makers,  there  is  attached 
to  the  note  a  warrant  of  attorney,  empowering  any  attorney  of  any 
court  of  record  to  appear  for  the  makers  of  the  note  in  any  court  of 
record  in  the  State  of  Ohio,  and  waive  the  issuing  and  service  of  pro- 
cess against  them,  and  to  *' confess  judgment  in  favor  of  the  legal 
holder  "  of  the  note  against  them,  for  the  amount  due  thereon.  To  the 
note  and  warrant  of  attorney  are  attached  the  signatures  and  seals  of 
the  plaintiffs  in  error,  defendants  below. 

At  the  same  term  of  the  court  at  which  the  judgment  was  rendered, 
the  plaintiffs  in  error  filed  their  motion  to  set  aside  the  judgment  on 
the  ground  that  the  courthad  no  jurisdiction  of  the  defendants  in  the 
case.  The  court  overruled  the  motion  ;  and  the  defendants,  now  plain- 
tiflfe  in  error,  excepted,  and  filed  their  petition  in  error  in  the  district 
court,  and  assigned  for  error  the  overruling  of  their  motion. 

The  case  was  reserved  by  that  court  for  decision  here. 

John  B.  Coats,  for  plaintiffs  in  error. 

M,  C  Lawrence,  for  defendant  in  error. » 

Dodge^  5  B08W.  326;  6  Id.  437.  These  sections  simply  substitute  the  rule  of  courts  of  equity 
which  permitted  the  assignee  of  a  chose  in  action,  he  being  in  fact  the  real  ownt:r,  to  pro- 
ceed in  his  own  name,  (a  Parsons  on  N.  &  B.,  supra;  Edw.  on  Bills,  351,  note  286,  and  cases.) 
But  they  do  not  otherwise  enlarge  the  substantial  rights  of  such  assignee. 

*'  The  judgment  of  the  court  below  overlooks  the  radical  distinction  between  the  indorse- 
ment (using  the  word  in  its  proper  sense)  and  the  assifnmeni  of  a  negotiable  note.  In  a 
legal  as  well  as  mercantile  sense,  and  within  the  meaning  of  }  1794  of  the  Revision,  above 
cited,  a  note  pajrable  to  order,  to  be  negotiated  by  indorsement,  must  be  indorsed  by  the 
payee  by  proper  writing,  and  by  subsequent  indorsers,  if  any,  to  the  holders.  And  without 
such  an  indorsement  the  holder  can  not  insulate  himself  from  prior  equities.  When  thus 
indorsed  for  value,  before  due,  and  without  notice,  the  holder  stands  free  from  all  equities 
between  the  original  parties.  It  is  only  by  the  law  merchant,  and  our  statute  recognizing 
and  adopting  it,  this  being  founded  upon  the  policy  of  sustaining  the  credit  of  negotiable 
paper,  that  an  indorsee  may  recover  when  the  payee  may  not  3  Kent  Com.  79.  But  where 
such  a  note  is  transferred  without  indorsement,  the  holder,  although  he  obtains  title,  is  not 
an  indorsee^  but  an  assignee^  the  assignee  of  a  chose  in  action,  and,  as  such,  liable  to  any 
'defence  or  set-off  ezis!ing  before  notice  of  the  assignment.'  Rev.,  ^2760;  Chamberlain  v. 
Gorham,  ao  Johns.  144,  and  authorities  above  cited. "—j&tf. 

1  The  arguments  are  omitted. 
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Day,  J. — The  question  in  the  case  is  made  on  the  order  of  the  court, 
overruling  a  motion  to  set  aside  a  judgment  rendered  against  the  plain- 
tiffs in  error,  on  a  sealed  note  or  bill,  by  virtue  of  a  warrant  of  attorney. 
The  ground  of  the  motion  was,  the  alleged  want  of  jurisdiction  of  the 
court  below  of  the  defendants  in  the  case.  The  court  had  no  jurisdic- 
tion of  them,  other  than  that  obtained  through  the  warrant  of  attorney 
attached  to  the  note  upon  which  the  judgment  was  rendered. 

The  question,  then,  is,  whether  the  confession  under  the  warrant  of 
attorney  gave  the  court  jurisdiction  of  the  defendants  below,  to  render 
judgment  on  the  note  against  them  in  favor  of  the  plaintiff  below. 

The  note  is  made  payable  to  **  Rickley  &,  Brother  or  order."  It  is 
under  seal,  and  was  not  negotiated  by  indorsement,  as  authorized  by 
the  statute.  It  is  averred,  however,  that  the  plaintiff  below  became  the 
owner  and  holder  of  the  note  by  purchase  of  Rickley  &  Brother,  and 
paid  them  therefor  the  full  amount  of  the  note.  Though  he  might,  as 
the  owner  of  the  note  in  equity,  have  brought  an  action  thereon,  under 
the  provisions  of  the  code,  in  his  own  name,  ag^nst  the  makers  of  the 
note,  it  does  not  follow  that  he  could  obtain  judgment  by  confession  on 
their  warrant  of  attorney  attached  to  the  note.  That  depends  on  the 
extent  of  the  power  conferred  by  the  warrant.  The  attorney  can  do 
nothing  more  than  execute  the  power  conferred  by  his  warrant ;  more- 
over, •  *  all  authorities  of  this  sort  must  be  strictly  pursued. '  *  Cowie 
V.  Allaway,  8  Dumf.  &  Bast,  257.  "Indeed,  formal  instruments  of 
this  sort  are  ordinarily  subjected  to  a  strict  interpretation,  and  the 
authority  is  never  extended  beyond  that  which  is  g^ven  in  terms  or 
which  is  necessary  and  proper  for  carrying  the  authority  so  given  into 
full  effect.  •*    Story  on  Agency,  sec.  68. 

Now,  the  power  conferred  by  the  terms  of  the  instrument  in  this  case 
was,  to  confess  judgment  only  "in  favor  of  the  legal  holder  "  of  the 
note.  The  plaintiff  below  was  not  the  "legal  **  holder  of  the  note,  for 
the  note  had  not  been  indorsed  to  him.  He  could  become  the  *■  *  legal 
holder  '*  of  the  note  only  "by  indorsement  thereon, *' as  authorized  by 
the  statute.     S.  &  C.  Stat.  862  ;  Avery  v,  Latimer,  14  Ohio,  542. 

The  waiving  of  process  rjid  confession  of  judgment  in  favor  of  the 
plaintiff  below,  was  not,  then,  within  the  authority  conferred  by  the 
power  of  attorney.  Under  the  rule  of  interpretation  applicable  to  such 
instruments,  we  must  conclude  that  the  jurisdiction  of  the  defendants 
below,  obtained  through  the  warrant  of  attorney  only,  and  the  confes- 
sion of  judgment  by  means  thereof,  exceeded  the  authority  conferred 
by  the  defendants  in  their  power  of  attorney,  and  that  the  court,  there- 
fore, erred  in  overruling  their  motion  to  set  aside  the  judgment,  irregfu- 
larly  obtained  against  them. 

The  negotiability  of  a  warrant  of  attorney,  with  the  note  to  which  it 
is  attached,  was  questioned  in  Marsden  v.  Soper,  1 1  Ohio  St.  503  ;  and 
denied  in  Osborn  v.  Hawley,  19  Ohio,  130.     But  it  is  not  necessary  to 
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pass  Upon  the  question  in  this  case,  for  the  judgment  must  be  reversed 
on  the  ground  already  stated. 

Brinkerhopp,  C.  J.,  and  Scott,   Welch,  and  White,  JJ.,  con- 
curred.* 


WALKER  V.  STEEL. 
Supreme  Court  op  Colorado,  October  Term,  1886. 

[9  Colo.  388.] 

Appeal  from  County  Court  of  Gunnison  County.  The  action  was 
brought  in  his  own  name  by  a  member  of  a  dissolved  partnership,  to 
recover  on  a  partnership  account  acquired  by  him  on  the  dissolution 
of  the  firm. 

W,  H,  Fishback^  for  appellant. 

Thomas  and  Thomas^  for  appellee. 

Helm,  J.-— There  was  in  this  case  no  defect  of  parties  plaintiff.  The 
partnership  had,  in  fact,  been  dissolved  several  months  when  the  suit 
was  brought ;  and  plaintiff,  through  the  settlement  between  himself 
and  copartner,  and  his  purchase  of  the  partnership  property,  had  be- 
come the  exclusive  owner  of  the  account  sued  on.  He  was  therefore 
the  only  party  really  interested  in  collecting  the  balance  due.  Hence, 
under  section  3  of  the  Code  of  Civil  Procedure,  the  action  was  properly 
brought  in  his  name  alone.     Bussett  v,  Inman,  7  Colo.  270. 

The  common  law  principle  that  an  action  for  a  partnership  debt, 
whether  instituted   before  or  after  dissolution  of  the  firm,  must  be 

1  Cf.  Clements  v.  HnU  (1878),  35  O.  S.  141.  Here  the  power  of  attorney  authorized  any  attor- 
ney at  law  **  to  confess  judgment  t  ft  favor  of  the  holders  of  said  note."  It  was  held  that  this 
authorized  a  judgment  in  favor  of  an  equitable  owner  and  holder  to  whom  the  note  had  been 
trac  sf  erred  by  delivery  but  without  indorsement.  "  The  code  of  dvil  procedure, ' '  said  Mcl]> 
VAiNB,  J.,  "  provides  that  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  the  case  before  us  being  within  this  rule,  we  think,  it  must  have  been  in  the 
contemplation  of  the  donor  of  the  i>ower,  as  it  is  clearly  within  the  words  of  the  grant,  that 
the  attorney  should  confess  judgment  in  favor  of  such  equitable  owner  and  holder. 

"The  scope  of  the  power  is  not  limited,  in  this  case,  as  it  was  in  the  case,  Cushman  v. 
tVelshy  19  Ohio  St.  536,  in  favor  of  the  l^al  holder  only.  The  authority  here  given  is  '  to  con- 
fess jud(:ment  in  favor  of  the  holder  of  said  note,'  and  we  think  these  words  were  intended, 
and  should  be  construed,  to  embrace  any  holder  who  might  lawfully  prosecute  an  action  on 
said  note,  in  his  own  name  and  for  his  own  use.' " 

The  negative  side  of  the  doctrine  reappears  in  Sptnce  v.  Emerine  (1889),  46  O.  S.  433. 
Here  a  warrant  of  attorney  attached  to  a  sealed  note  payable  to  the  payee  or  bearer,  author- 
ized '  any  attorney  at  law,  at  any  time  after  the  above  sum  becomes  due,  with  or  without 
process,  to  appear  for  us  in  any  court  of  record  in  the  state  of  Ohio,  and  confess  judgment 
against  us,  for  the  amount  then  due  thereon,  with  interest  and  cost,  and  to  release  all  errors 
and  the  right  of  appeal.'    It  was  held— 

(a)  Such  warrant  of  attorney  conferred  no  authority  to  confess  judgment  against  the 
maker  of  the  note,  in  favor  of  the  holder  to  whom  the  payee  had  transferred  the  note  by  de- 
livery. 

(b)  In  an  action  on  the  note,  it  was  error  to  render  judgment  against  the  maker  thereof 
in  favor  of  such  holder,  by  virtue  of  such  warrant  of  attorney,  without  summons  or  other 
notice  to  the  maker  of  the  b  inging  of  the  action.— j£^<f. 
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prosecuted  in  the  name  of  all  the  partners,  does  not,  under  the  present 
practice,  and  the  facts  disclosed,  apply  to  this  case.^ 

Affirmed  ^ 


LANE  V,  DUCHAC  AND  OTHERS. 
Supreme  Court  op  Wisconsin,  March,  12,  1889. 

[73   "iVis.  646.] 

This  action  is  to  foreclose  a  mortgage  executed  by  the  defendants 
Joseph  Duchac  and  wife  to  Barbara  M.  Rhyner,  on  certain  lands  in 
Langlade  county,  to  secure  the  payment  of  an  unnegotiable  promissory 
note  for  Os^o,  and  interest,  given  by  said  Joseph  Duchac  to  said  Bar- 
bara. The  note  and  mortgage  were  given  for  a  loan  of  money,  and  bear 
date  May  29,  1883.  The  loan  was  made  to  Duchac  by  one  Schintz,  a 
land  and  loan  agent,  through  the  firm  of  Deleglise  &  Hutchinson. 

Barbara  M.  Rhyner  was  the  maiden  name  of  the  wife  of  one  Zentner, 
a  client  of  Schintz.  The  latter  had  loaned  money  for  Zentner  at  differ- 
ent times,  and  for  some  of  those  loans  had  taken  securities  in  the 
maiden  name  of  Mrs.  Zentner,  with  her  consent  and  by  the  direction 
of  her  husband.  Schintz  was  orally  authorized  by  both  of  them  to  exe- 
cute receipts,  etc. ,  in  her  maiden  name.  Schintz  was  also  accustomed 
to  make  other  loans  in  the  name  of  Barbara  M.  Rhyner,  with  her  con- 
sent. 

The  money  loaned  to  Duchac  did  not  belong  to  Zentner  or  his  wife, 
and  was  not  loaned  as  the  money  of  any  particular  client  of  Schintz. 
The  latter  had  in  his  hands  when  this  loan  was  made  more  than  $300  of 
the  money  of  the  plaintiff,  Lane,  who  was  also  one  of  his  clients,  to  be 
loaned  for  him,  and  from  whom  Schintz  had  a  general  authority  to 
invest  the  money  in  his  discretion.  On  June  5,  1883,  which  was  almost 
immediately  after  he  received  the  note  and  mortgage  from  Deleglise  & 
Hutchinson,  Schintz  charged  the  amount  of  such  note  to  the  plaintiff; 
and  at  the  same  time  assigned,  or  attempted  to  assign,  the  mortgage  to 
the  plaintiff  by  a  written  assignment  executed  by  him  in  the  name  of 
said  Barbara.  He  attested  such  assignment  and  attached  thereto  his 
certificate,  as  a  notary  public,  of  the  acknowledgment  thereof  by  Bar- , 
bara.  He  retained  the  papers  in  his  hands  until  after  the  action  was 
commenced,  and  until  that  time  plaintiff  was  not  informed  of  the  trans- 
action. 

1  Only  80  much  of  the  case  Is  given  as  relates  to  the  one  point. 

9  '*  We  are  not  aware  of  any  rule  of  law  which  prevents  one  partner  from  assigning  to  his 
copartner  hLs  interest  in  the  particular  debt  due  such  partners;  and  under  our  (code  of  pro> 
cedure,  when  such  claim  is  so  assigned,  the  individual  partner  may,  and  in  fact  must,  sue 
upon  it  in  his  own  name.  See  section  2605,  R.  S."—7Vr  Taylor,  J.,  in  Stuckeyv.  FHtsch€ 
(1890),  77  Wis.  329,  zn.—Ed. 


I^ANE  V.  DUCHAC  AND  OTHERS.  453 

On  Augfust  15,  1883,  Duchac  refunded  the  $300  toDeleglise  &  Hutch- 
inson, who  agreed  to  obtain  the  note  and  mortgage  then  in  the  hands 
of  Schintz,  and  a  release  of  the  mortgage,  but  failed  to  do  so.  Duchac 
then  mortgaged  the  same  land  to  one  Barnes,  who  knew  of  the  mort- 
gage in  suit.  Barnes  afterwards  foreclosed  his  mortgage,  purchased  in 
the  land  at  the  foreclosure  sale,  and  conveyed  the  same  by  warranty 
deed  to  the  defendant  McCully.  The  latter  had  no  actual  notice,  when 
he  purchased  the  land,  of  the  existence  of  the  mortgage  here  in  suit.  .  . 

The  circuit  court  held  that  there  was  no  valid  registry  of  the  mort- 
gage, and  because  the  defendant  McCully  had  no  actual  notice,  of  the 
mortgage  when  he  purchased  and  paid  for  the  land,  that  his  rights  were 
paramount  to  those  of  the  plaintiflf  under  his  mortgage.  The  court 
thereupon  gave  judgment  dismissing  the  complaint  upon  the  merits. 
The  plaintiflf  appeals  from  the  judgment. 

Kennedy  6-  Schintz  and  Thomas  Lynch,  for  appellant. 

G.  G,  Sedgwick  and  Nash  <2f  Nash,  for  respondent. 
,Lyon,  J. — II.  The  question  of  the  validity  of  the  registry  of  the 
mortgage  being  thus  determined  in  favor  of  the  plaintiff,*  the  defend- 
ants who  have  interposed  answers  maintain  that  the  judgment  is 
correct  on  other  grounds,  and  they  seek  to  uphold  it  on  those  grounds, 
under  the  rule  of  Maxwell  v.  Harlmann,  50  Wis.  660,  and  other  cases, 
that  the  exceptions  of  the  respondent  are  available  on  appeal  to  save 
the  judgment.  Such  exceptions  raise,  in  this  case,  and  we  think  are 
all  presented  in,  three  questions.  These  are :  (i)  Is  the  mortgage  void 
because  the  name  of  Barbara  M.  Rhyner  (which  it  is  claimed  is  a 
fictitious  name)  is  inserted  therein  as  mortgagee  ?  (2)  Does  the 
evidence  show  any  effectual  assignment  of  the  mortgage  to  the 
plaintiflf?  and  (3)  Did  the  payment  of  the  amount  of  the  mortgage 
debt  by  the  mortgagor  Duchac  to  Deleglise  &  Hutchinson  satisfy  such 
debt  ?     These  questions  will  now  be  considered  in  their  order. 

I.  An  examination  of  the  testimony  satisfies  us  that  the  $300  loaned 
by  Schintz  to  the  defendant  Duchac,  although  Schintz  may  have 
received  the  money  from  his  clients  to  be  loaned,  was,  in  contempla- 
tion of  law,  the  money  of  Schintz,  and  that  as  between  him  and 
Duchac  he  was  the  owner  of  the  note  and  mortgage  given  therefor. 
He  was  responsible  for  the  money  so  received  by  him,  and  it  does  not 
appear  that  he  used  the  funds  of  any  particular  client  or  any  person 
other  than  himself  in  making  the  loan.  Had  the  securities  been  ex- 
ecuted to  him  in  his  own  name,  we  do  not  doubt  he  could  have  main- 
tained an  action  upon  them. 

It  is  not  true  that  a  fictitious  payee  and  mortgagee  is  named  in  the 
note  and  mortgage.  Barbara  M.  Rhyner  is  not  a  fictitious  person,  but 
a  person  in  esse.  True,  since  her  marriage  she  is  entitled  to  the 
name  of  her  husband,  Zentner,  but  we  are  aware  of  no  law  that  will 

1  Part  of  the  statement  and  of  the  opinion  on  this  point  is  omitted. 
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invalidate  obligations  and  conveyances  executed  by  and  to  her  in  her 
baptismal  name,  if  she  chooses  to  give  or  take  them  in  that  form. 
Hence,  were  she  the  owner  of  the  note  and  mortgage  in  suit,  it  would 
be  no  defence  to  her  action  upon  them  that  they  were  executed  to  her 
by  her  baptismal  name.  Neither  is  it  a  defence  in  an  action  upon  them 
by  any  other  owner  that  Schintz,  with  her  consent,  took  them  in  her 
baptismal  name  for  a  loan  made  by  himself.  It  is  not  unusual  for  a 
person  to  take  securities  in  the  name  of  another  who  has  no  interest  in 
them,  but  that  does  not  invalidate  the  securities  or  prevent  the  person 
beneficially  interested  from  enforcing  payment  of  them  by  action. 

2.  Schintz,  being  the  owner  of  the  note  and  mortgage,  was  com- 
petent to  transfer  the  same  to  the  plaintiff.  In  view  of  the  course  of 
business  between  them,  as  disclosed  in  the  testimony,  we  think  when 
he  charged  the  amount  of  the  mortgage  debt  to  the  plaintiff  such 
transfer  was  made.  It  is  not  important  that  the  papers  remained  in 
the  hands  of  Schintz,  or  that  he  did  not  report  the  transaction  to  the 
plaintiff  until  long  after.  The  relations  between  them  were  such  that 
Schintz  could  lawfully  make  the  transfer  without  consulting  the 
plaintiff.  If  ratification  by  the  plaintiff  is  essential  to  the  validity  of 
such  transfer,  the  bringing  of  this  action  founded  upon  the  transfer,  or 
the  failure  to  repudiate  it,  is  a  sufficient  ratification  by  the  plaintiff  of 
the  acts  of  Schintz.  Moreover,  Schintz  had  authority  from  the  mort- 
gagee to  sign  her  baptismal  name  to  the  assignment  of  the  mortgage 
to  the  plaintiff.  Of  course  he  was  not  competent  to  attest  the  same 
instrument,  and  certify  her  acknowledgment  thereof  before  himself  as 
a  notary.  But  neither  attestation  nor  acknowledgment,  nor  even  a 
written  assignment,  are  essential  to  the  validity  of  the  transfer  of  the 
note  and  mortgage  to  the  plaintiff.  A  valid  sale  and  transfer  of  the 
note  could  be  made  by  parol  so  as  to  vest  the  same  and  the  mortgage 
debt  of  which  it  is  the  evidence  in  the  purchaser,  and  such  sale  would 
carry  with  it  the  mortgage,  as  the  incident  of  the  debt,  without  any 
written  assignment  thereof.  The  adjudications  in  this  state  and  else- 
where to  this  effect  are  very  numerous.  Some  of  the  cases  are  cited  in 
the  brief  of  counsel  for  plaintiff. 

It  is  immaterial  that  the  note  is  not  negotiable.  A  sale  of  it  trans- 
fers to  the  purchaser  the  mortgage  given  to  secure  its  payment  as  effect- 
ually as  though  the  note  were  negotiable.  It  must  be  held  that  the 
plaintiff  was  the  owner  of  the  mortgage  when  this  action  was  com- 
menced. 

3.  When  the  mortgagor  Duchac  paid  Deleglise  &  Hutchinson  the 
$300  for  the  purpose  of  discharging  the  mortgage  in  suit,  he  knew  that 
the  note  and  mortgage  were  not  in  the  hands  of  that  firm,  but  had  been 
sent  to  Schintz.  Deleglise  &  Hutchinson  did  not  attempt  to  release  the 
mortgage,  but  only  undertook  to  procure  a  release  from  or  through 
Schintz.  Duchac  took  the  risk  of  getting  the  release  in  that  manner. 
Had  the  securities  been  in  the  hands  of  Deleglise  &  Hutchinson  and 
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they  had  surrendered  them  to  Duchac,  or  discharged  the  mortgage,  we 
should  have  the  question  of  their  authority  to  do  so  to  determine.  But 
Deleglise  &  Hutchinson  assumed  to  do  nothing  of  the  kind,  and  the 
question  of  their  authority  to  discharge  the  debt  is  not  here.  We  also 
think  the  testimony  insufficient  to  prove  that  the  firm  had  general 
authority  to  collect  money  for  Schintz  before  the  same  became  due,  or 
that  the  course  of  business  between  them  was  such,  to  the  knowledge 
of  Duchac,  that  he  had  the  right  to  assume  that  such  authority  had 
been  given  by  Schintz. 

Our  conclusion  is  that  the  defendant's  exceptions  are  insufficient  to 
sustain  the  judgment.  The  judgment  of  the  circuit  c«urt  must  there- 
fore be  reversed,  and  the  cause  will  be  remanded  with  directions  to  that 
court  to  give  judgment  to  the  plaintiff  of  foreclosure  and  sale  as 
demanded  in  the  complaint. 

By  the  Court. — Ordered  accordingly. 


STEEPLE  V,  DOWNING. 
Supreme  Court  of  Indiana,  May  Term,  1878. 

[60  Ind.  478.] 

From  the  Elkhart  Circuit  Court. 

R,  Af.  Johnson,  /.  D,  Osbom,  and  E,  G.  //err,  for  appellants. 

/.  //.  Baker,  /.  A,S,  /Mitchell,  and  /.  A.  Quackenbush,  for  appellees. 

Worden,  J. — This  was  an  action  by  the  appellees,  against  the  appel- 
lants, to  recover  possession  of  a  certain  tract  of  land. 

Issue  ;  trial ;  verdict  and  judgment  for  the  defendants.  New  trial 
granted  the  plaintiffs,  under  the  statute,  on  payment  of  costs ;  the  sec- 
ond trial  resulting  in  a  verdict  and  judgment  for  the  plaintiffs.  The 
defendants  below  appeal.     .     .     . 

The  complaint,  the  sufficiency  of  which  is  called  in  question,  was  as 
follows,  viz.: 

"The  plaintiffs,  Lewis  Downing,  Helms  Downing,  Sample  R.  Downing, 
Theodore  Downing,  Susannah  Laffey,  Bernard  Laffey,  her  husband,  Zelia 
Chase,  and  Sidney  E.  Chase,  her  husband,  Lucy  Jane  Weeks,  and  Nelson 
Downing,  complain  of  the  defendants,  George  Steeple  and  Rose  Steeple,  and  say 
they  are  the  owners,  and  lawfully  entitled  to  the  immediate  possession,  of  the 
following  described  real"  estate,  situate  in  Elkhart  County,  in  the  State  of 
Indiana,  to-wit;  All  that  part  of  the  south-east  quarter  of  section  six  (6),  town- 
ship thirty-seven  (37)  north,  of  range  five  (5),  lying  and  being  south  of  the  St. 
Joseph  river;  which  real  estate,  above  described,  the  defendants  have  possession 
of  without  right,  and  unlawfully  detain  from  the  plaintiffs. 


456  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT. 

'*  Wherefore,  plaintiffs  pray  judgment  for  the  possession  of  said  real  estate, 
and  one  thousand  dollars  for  the  detention  thereof. "  ^ 

The  defendants  answered  in  five  paragraphs.  The  first  was  the  gen- 
eral denial.  To  the  third,  a  demurrer  for  want  of  sufiicient  facts  was 
sustained.  We  have  not  considered  whether  the  third  was  sufficient  in 
law,  because  all  defences  could  have  been  given  in  evidence  under  the 
general  denial,  and  hence  no  harm  could  have  been  done  in  sustaining 
the  demurrer. 

The  fourth  paragraph  of  answer  was  as  follows : 

"And,  for  a  fourth  and  further  answer  to  the  plaintiffs'  complaint  herein,  the 
said  defendants  say,  that  the  said  plaintiffs  are  not  the  real  parties  in  interest; 
that,  prior  to  the  commencement  of  this  suit,  the  said  plaintiffs  sold  and  conveyed 
the  real  estate  described  in  the  complaint  to  one  John  Weston,  and  therefore,  at 
the  time  of  instituting  the  suit,  had  no  interest  in  the  subject-matter  thereof." 

To  this  paragraph  of  answer  the  plaintiffs  replied,  first,  by  denial, 
and  second,  as  follows : 

"And,  for  second  and  further  reply  to  the  fourth  paragraph  of  the  defendants' 
answer,  the  said  plaintiffs  admit  that  they  did,  prior  to  the  commencement  of 
this  suit,  by  deeds  of  conveyance,  bargain,  sell,  and  convey  to  the  said  John 
Weston  the  real  estate  in  the  plaintiffs'  complaint  mentioned;  but  said  plaintiffs 
say,  that  they  are  not.  nor  ought  they  to  be,  precluded  thereby  to  prosecute  their 
aforesaid  action  in  this  behalf,  because,  they  say,  that,  at  and  prior  to  the  date 
of  the  execution  of  said  deeds  of  conveyance  by  them,  the  said  plaintiffs,  to  said 
John  Weston,  alleged  in  said  answer,  the  said  defendants,  George  Steeple  and  Rose 
Steeple,  were  in  the  actual  occupancy  and  enjoyment  of  said  real  estate  mentioned 
in  the  complaint,  under  a  pretended  deed  of  conveyance  thereof  to  them,  or 
one  of  them,  and  holding  and  enjoying  the  same  under  a  pretended  claim  of 
right  and  title,  and  adversely  to  the  plaintiffs  and  to  the  world;  whereby,  as  to 
them,  the  said  defendants,  the  said  deeds  of  conveyance  from  the  said  plaintiffs 
to  the  said  John  Weston  are  champertous  and  void;  and  they,  the  said  plaintiffs, 
have  good  right  and  lawful  authority  to  prosecute  this  suit  for  the  use  and  benefit 
of  their  said  grant^. 

"Wherefore,"  etc. 

A  demurrer  to  this  paragraph  of  reply,  for  want  of  facts,  was  filed 
by  the  defendants,  and  overruled.     This,  it  is  claimed,  was  error. 

A  conveyance  of  land,  though  by  the  rightful  owner,  while  it  is  in 
the  adverse  possession  of  another  claiming  to  be  the  owner  thereof,  is 
absolutely  void  as  to  the  party  in  possession  and  his  privies.  The 
German  Mut,  Ins.  Co.  of  Indianapolis  v.  Grim^  32  Ind.  249,  and  cases 
there  cited. 

1  A  portion  of  the  opinion,  considering  an  objection  that  the  complaint  in  terms  design 
nated  the  defendants  as  the  owners  of  the  land,  is  omi  ted.  The  Court  was  of  opinion  that 
the  word  "  M^•J/,"  used  in  the  complaint,  may  be  understood  to  relate  to  the  plaintiffs  who 
had  been  previously  n  me  1  and  not  to  the  defendants. 
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Such  deed,  therefore,  does  not  vest  the  grantee  with  the  title  to  the 
land,  as  against  the  party  in  possession ;  nor  can  the  grantee  main- 
tain an  action  in  his  own  name,  to  recover  the  land,  against  the  party 
thus  in  possession  when  the  deed  was  executed. 

But  such  deed  is  good  as  between  the  parties  thereto,  and  it  author- 
izes the  grantee  to  bring  an  action  in  the  name  of  the  grantor,  against 
the  party  in  possession,  to  recover  the  land ;  and  the  recovery  will 
inure  to  the  benefit  of  the  grantee. 

We  make  the  following  quotation  from  the  opinion  delivered  by 
Bronson,  J.,  in  the  case  of  Livingston  v,  Proseus,^  2  Hill,  526,  as  being 
applicable  to  the  case  here : 

**  It  is  extremely  well  settled,  that  a  conveyance  of  lands  which  are 
at  the  time  held  adversely  to  the  grantor,  is  inoperative  and  void.  It 
would  seem  to  follow  from  this  doctrine  that  the  title  remains  in  the 
grantor,  and  that  he  may  assert  it  in  the  same  manner  as  though  the 
deed  had  not  been  made.  But  it  is  equally  well  settled,  that  as  between 
the  grantor  and  the  grantee,  and  persons  standing  in  legal  privity  with 
them,  the  deed  is  operative  and  passes  the  title.  Jackson  v,  Demont,  9 
Johns.  55 ;  Livingston  v,  Peru  Iron  Co,,  9  Wend.  516,  per  Savage,  C. 
J. ;  Van  Hoesen  v,  BenAam,  15  Wend.  164.  From  these  two  proposi- 
tions, to-wit,  that  the  owner  has  parted  with  his  title,  and  that  the 
grantee  can  not  assert  it  on  account  of  the  adverse  holding  which 
avoids  the  deed,  it  has  been  supposed  to  result  as  a  necessary  conse- 
quence that  the  title  was  extinguished  or  lost.  But  it  has  been  denied 
that  any  such  consequence  follows.  Jackson  v.  Brinckerhoff,  3  Johns. 
Cas.  loi  ;  Jackson  V.  Vredenburgh,  i  Johns.  159;  Williams  v,  Jackson,  5 
Johns.  489  ;  Jackson  v.  Leggett^  7  Wend.  377.  Indeed  it  may  be  laid 
down  as  a  maxim  in  the  law,  that  a  title  which  once  existed  must  con- 
tinue to  reside  somewhere  ;  it  can  not  be  annihilated. 

' '  The  whole  apparent  difficulty  arises  from  an  inaccurate  statement 
of  the  consequence  which  results  from  the  adverse  holding  at  the  time 
the  deed  is  executed.  It  is  often  said  in  the  books,  without  any  quali- 
fication, that  the  deed  is  void.  But  that  is  only  true  in  relation  to  the 
person  holding  adversely,  and  those  who  afterwards  come  in  under  him. 
As  to  all  the  rest  of  the  world  the  deed  is  valid,  and  passes  the  title 
from  the  grantor  to  the  grantee.  This  I  think  is  sufficiently  established 
by  the  cases  already  mentioned  and  the  authorities  on  which  they  rest. 
The  deed  is  void  as  against  the  party  who  might  otherwise  be  injured ; 
but  it  is  good  as  to  all  others.  If  the  person  who  held  adversely  vol- 
untarily abandon  the  possession,  there  can  be  no  doubt  that  the  grantee 
may  enter  and  enjoy  the  land.  Or,  if  after  such  abandonment  a 
stranger  enter,  the  grantee  may  bring  ejectment  and  oust  him.  The 
stranger  was  in  no  peril  of  being  injured  by  the  conveyance.     His  entry 

»  Decided  by  the  Supreme  Court  of  New  York  in  1842. 
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was  tortious,  and  he  shall  not  cover  himself  with  ashield  which  belongs 
to  another,  between  whom  and  himself  there  is  no  legal  privity. 

•  *  But  as  against  a  person  holding  adversely,  the  deed  is  utterly  void — 
a  mere  nullity.  There  was  an  attempt  to  convey,  but  the  parties  failed 
to  accomplish  the  object.  The  title  still  remains  in  the  original  proprie- 
tor, and  he  may,  indeed  must,  sue  to  recover  the  land.  It  is  true  that 
the  recovery  will  inure  to  the  benefit  of  the  grantee  in  the  deed ;  but 
that  is  a  matter  between  him  and  the  grantor,  and  with  which  the  per- 
son holding  adversely  has  nothing  to  do.  It  is  enough  for  him  that  the 
deed  does  him  no  injury. 

'  *  When  it  has  been  apprehended  that  a  deed  might  be  attacked  on 
the  ground  of  an  adverse  holding  at  the  time  it  was  made,  it  has  been 
usual  to  insert  counts  in  the  declaration  on  the  title  of  the  grantor  and 
the  grantee,  so  that  if  the  suit  failed  as  to  the  one,  it  might  succeed  as 
to  the  other.  Jackson  v.  Leggett^  7  Wend.  377.  But  the  title  is  not  in 
both  of  them,  and  it  is  but  a  poor  compliment  to  the  law  as  a  science 
that  it  can  not  decide  which  ought  to  sue.  It  has,  I  think,  settled  the 
question.  When  the  action  is  brought  ag^nst  the  person  holding 
adversely,  or  any  one  who  has  succeeded  to  his  right,  the  grantor  must 
sue.  But  as  against  a  strangers-one  who  does  not  stand  in  legal  privity 
with  him  who  held  adversely  when  the  deed  was  made — ^the  grantee 
must  sue.  In  cases  where  the  grantor  may  sue,  he  must  of  necessity 
be  allowed  to  show  the  deed  void  when  the  defendant  attempts  to  set  it 
up  to  defeat  a  recovery.  Otherwise,  the  defendant  would  first  defeat 
the  grantor  by  showing  he  had  conveyed,  and  then  defeat  the  grantee 
by  showing  the  deed  void  ;  and  thus  we  might  come,  in  effect,  to  the 
result  of  extinguishing  a  good  title.  * ' 

The  above  doctrine  was  applied  in  the  case  of  Hamilton  v,  Wright 
[1868],  37  N.  Y.  502,  where  it  was  held,  that  the  grantee  in  such  deed 
might  bring  an  action  in  the  name  of  his  grantor,  to  recover  possession 
of  the  land  from  the  person  in  the  adverse  possession  when  the  deed 
was  made.^ 

In  the  case  oi  Famum  v.  Peterson,  iii  Mass.  148,  151,  it  was  said, 
that,  '  *  When  it  wa^  said  that  the  deed  of  one  who  is  disseised  is  void, 
it  is  intended  only  that  it  is  inoperative  to  convey  legal  title  and  seisin, 
or  a  right  of  entry,  upon  which  the  grantee  may  maintain  an  action  in 
his  own  name  against  one  who  has  actual  seisin.  It  is  not  void  as  a 
contract  between  the  parties  to  it.  The  grantee  may  avail  himself  of  it 
against  the  grantor  by  way  of  estoppel ;  or  by  suit  upon  the  covenants; 
or  may  recover  the  land  by  an  action  in  the  name  of  the  grantor." 
v^gain,  in  McMahan  v.  Bowc,  114  Mass.  140,  145,  it  was  said:  "The 
authorities  in  this  state  cited  by  the  tenant,  show  the  rule  to  be 
established  that  a  deed  of  a  disseisee  conveys  no  title  which  can  be 

1  This  decision  was  under  an  amendment  to  the  New  York  code,  see  p.  iSS,  ani^,  note;  see 
aJso  the  amendments  on  this  point  which  appear  in  the  codes  of  North  Dakota,  North  Caro- 
lina, and  South  Carolina,  indicated  on  pp.  191,  192,  anU. — Ed. 
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enforced  in  the  name  of  the  grantee  against  the  disseisor  or  his  privies, 
but  they  go  no  further.  It  is  now  held,  that  such  deed  is  good  against 
the  grantor,  and  that  it  entitles  the  grantee  to  an  action  to  recover  the 
land,  in  the  name  of  the  grantor,  but  to  his  own  use,  even  against  the 
disseisor."    See,  also,  Tyler  on  Ejectment,  p.  939,  et  seq. 

We  are  satisfied,  boUi  upon  reason  and  authority,  that  where  one 
conveys  land  to  another,  which  at  the  time  is  in  the  adverse  possession 
of  a  third  person,  whereby  the  title  can  not  pass  as  against  the  party 
thus  in  possession,  the  grantor  impliedly  authorizes  the  grantee  to  use 
his,  the  grantor's,  name,  in  an  action  to  recover  the  land  from  the  party 
thus  in  possession  thereof. 

It  must  be  assumed  that  the  grantor  intends,  by  such  deed,  not  only 
to  vest  the  title  in  the  grantee  as  between  the  latter  and  himself,  but  as 
against  the  party  thus  in  possession,  and  to  give  the  grantee  the  bene- 
ficial enjoyment  of  the  property.  The  grantee,  however,  can  not  have 
the  enjoyment  of  the  property,  unless  he  may  use  the  name  of  his 
grantor  as  plaintiff,  in  an  action  to  recover  it. 

If  he  can  not  thus  use  the  name  of  his  grantor,  his  deed  conveys  no 
right  that  he  can  enforce,  and  it  is  a  mockery  to  say  that  the  title  passes 
to  him  as  between  his  grantor  and  himself.  As  the  use  of  the  grantor's 
name  in  such  action  as  plaintiff  is  necessary  in  order  to  give  the  grantee 
possession,  and  therefore  the  enjoyment  of  the  property,  in  accordance 
with  what  must  have  been  the  intention  of  the  parties  to  the  deed,  it 
seems  clear  that  the  grantor,  by  making  such  deed,  impliedly  author- 
izes the  use  of  his  name  as  plaintiff,  in  an  action  to  recover  the  property. 

The  case  is  not  without  its  analogies  in  the  law.  Thus,  before  the 
code,  where  a  chose  in  action  was  assigned,  the  legal  title  not  vesting 
in  the  assigfnee,  the  latter  might  have  sued  upon  it  in  the  name  of  the 
assignor,  and  the  courts  would  have  protected  the  assignee  in  his  equit- 
able rights,  against  the  wrongful  acts  or  interference  of  the  assignor. 
I  Chitty's  Plead.,  1 6th  Am.  ed.,  p.  17,  n.  k.;  Chitty's  Bills,  12th  Am. 
ed.,  p.  10,  n.  2. 

But  it  is  claimed  by  the  appellants,  that  the  code  precludes  the  right 
of  bringing  such  action  in  the  name  of  the  grantor,  by  providing  that, 
*'  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest,"  etc.  2  R.  S.  1876,  p.  33,  sec.  3.  If  such  must  be  the  construc- 
tion of  the  code,  then  it  results,  that,  where  the  owner  of  land  has 
conveyed  it  while  it  was  in  the  adverse  possession  of  another,  no  one 
could  ever  maintain  an  action  against  the  party  in  possession,  to  recover 
it.  The  grantee  of  such  deed  could  not,  as  has  been  seen,  because  his 
deed,  as  against  the  party  in  possession,  is  void. 

If  an  action  can  not  be  maintained  in  such  case  in  the  name  of  the 
grantor,  it  can  not  be  maintained  at  all;  and  the  party  in  possession, 
and  those  claiming  under  him,  can  retain  the  property  for  all  time, 
however  groundless  his  claim  may  have  been.  We  are  not  inclined  to 
give  the  code  a  construction  that  will  lead  to  such  results.     We  think 
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the  grantor  of  such  deed  is  the  real  party  in  interest  in  such  action, 
as  agciinst  the  party  in  possession  of  the  land.  The  title  to  the  land,  as 
against  the  party  in  possession,  still  remains  in  the  grantor  of  such 
deed.  So  far  as  the  defendant  in  such  action  is  concerned,  the  case 
stands  as  if  no  conveyance  had  been  made  by  the  owner  at  all,  for  the 
conveyance,  as  to  the  defendant,  is  a  nullity. 

How  can  a  party  in  possession  be  heard  to  say  that  such  conveyance, 
as  to  him,  is  void,  and  at  the  same  time  say  that  it  is  valid  for  the  pur- 
pose of  making  the  grantee  the  real  party  in  interest  ?  He  must  be 
consistent;  and  when  he  claims  that  the  deed  is  void  as  to  him,  he  must 
abide  by  the  results  that  follow.  He  can  not  claim  that  it  is  void  as  to 
him,  and  yet  derive  a  benefit  from  it  as  if  it  were  valid.  He  can  not  say 
that  the  deed  is  void  as  to  him,  and  does  not  transfer  the  title,  and  yet 
say  that  the  grantor's  title  is  transferred  thereby,  so  as  to  make  the 
grantee  the  real  party  in  interest.  He  can  not  be  permitted  thus  to 
'  •  blow  hot  and  cold. '  * 

The  supposed  difficulty  in  maintaining  an  action  in  such  case,  in  the 
name  of  the  grantor,  has  been  obviated  in  New  York,  by  an  amend- 
ment to  the  code,  providing  that  * '  an  action  may  be  maintained  by  a 
grantee  of  land,  in  the  name  of  a  grantor,  when  the  grant  or  grants 
are  void  by  reason  of  the  actual  possession  of  a  person  claiming  under 
a  title  adverse  to  that  of  the  grantor  at  the  time  of  the  delivery  of  the 
grant."    Hamilton  v,  Wright,  supra. 

It  has  never  been  decided  in  New  York,  so  far  as  we  are  advised, 
that,  under  -the  code,  without  the  amendment  above  noticed,  an  action 
by  such  grantee  could  not  be  maintained  in  the  name  of  his  grantor, 
to  recover  the  land.  The  amendment  was  adopted,  as  it  would  seem, 
to  remove  a  doubt  which  had  existed  on  the  subject.  Woodruff,  J. , 
in  delivering  the  opinion  of  the  court  in  the  above  cited  case  (p.  507). 
said:  "When,  therefore,  the  code  had,  in  section  11 1,  provided  that 
every  action  should  be  brought  in  the  name  of  the  real  party  in  interest, 
a  doubt  arose  whether  an  action  to  recover  lands  thus  conveyed  could 
be  brought  by  anyone.  If  brought  in  the  name  of  the  grantee,  he 
could,  as  against  the  party  in  possession,  show  no  title ;  for,  as 
against  such  party,  his  deed  was  void.  If  brought  in  the  name 
of  the  grantor,  it  might  be  shown  that  he  was  not  the  real  party  in 
interest,  because,  if  he  recover,  his  recovery  would  inure,  not  for  his 
own  benefit,  but  for  the  benefit  of  the  grantee. 

*  *  The  code  was,  therefore,  amended  so  as  to  exclude  such  a  conclu- 
sion, by  adding  to  the  section  the  provision,*'  etc.  The  provision 
alluded  to  is  the  one  above  set  out. 

We  are  satisfied,  that,  under  our. code,  where  land  has  been  conveyed 
which  at  the  time  was  in  the  adverse  possession  of  another,  an  action 
may  be  maintained  to  recover  it  from  the  party  thus  in  possession,  in 
the  name  of  the  grantor  in  such  conveyance  as  plaintifi. 
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We  are  of  opinion)  for  the  foregoing  reasons,  that  the  second  para- 
graph of  the  reply  to  the  fourth  paragraph  of  answer  was  good,  and 
that  the  court  committed  no  error  in  overruling  the  demurrer  thereto.* 

1  Part  of  the  opinion  on  other  points  is  omitted. 

See  also,  Burke  v.  Andis  (1884),  98  Ind.  59.  The  plaintiff,  Neal,  having  failed  at  a  former 
trial,  because  the  defendant,  Burke,  was  in  adverse  possession  at  the  date  of  plaintiff's  deed, 
took  a  new  trial  as  of  right,  and  asked  leave  to  amend  his  complaint  by  substituting  the 
name  of  his  grantors,  as  plaintiffs.  Said  the  court,  per  Bicknell,  C.  C.  (p.  6a):  **  He  had  a 
right  to  sue  in  their  names  for  his  own  benefit.  SieepU  v.  Downing^  60  Ind.  478.  The  amend- 
ment produced  no  delay,  and  no  change  in  the  defendant's  pleading,  and  put  the  defendant 
nnder  no  disadvantage  as  to  his  title.'*  The  amendment  was  therefore  allowed.  Compare 
Indiana  Statutes,  g  394,  R.  S.  x88x. 

In  Rosxell  v.  Rosxett  (1885),  105  Ind.  77,  one  R.,  claiming  to  own  land  which  had  been 
deeded  to  his  infant  son,  brought  an  action  against  the  latter  to  quiet  title,  which  was  done. 
R.  then  sold  and  conveyed  the  land  to  G.  and  the  latter  to  P.  Afterwards  when  R.'s  son  be- 
came of  age,  he  appealed  from  the  judgment  in  favor  of  his  father.  P.  filed  an  application 
to  be  allowed  to  defend,  either  in  his  own  name  or  in  the  name  of  R.,  showing  interest  and 
alleging  that  R.  was  insolvent  and  that  he  and  his  son  had  colluded  to  procure  a  reversal  of 
the  judgment.  UelcL,  that  P.  could  defend  in  R.'s  name,  and  that  a  confession  of  errors  filed 
by  R.  in  the  appeal  was  to  be  disregarded.  Said  the  court,  per  Zollasb,  J.  (p.  79):  "  The 
grantor  in  such  cases,  by  his  conveyance,  authorizes  the  grantee  to  protect  his  right  in  the 
property  conveyed,  by  a  suit  or  defence  in  the  name  of  the  grantor,  and  in  mch  cases  the 
grantor  can  neither  dismiss  the  suit  nor  prevent  the  defence." 

Compare  Smith  v.  Long  (1882).  xa  Abb.  N.  C.  1x3  [A  tract  of  land,  while  held  adversely  by 
I«ong,  was  conveyed  by  Smith  to  Talmage,  by  Talmage  to  Thomas,  by  Thomas  to  Adams, 
who  brings  ejectment,  suing  in  the  name  of  the  first  grantor,  Smith] .  Said  the  Court  of 
Appeals,  per  Tracy,  J. :  **  To  hold  that  a  remote  grantor  can  bring  such  an  action  in  the  name 
of  the  original  grantor  would  be  to  encourage  dealings  in  such  claims  to  real  estate  and  nul- 
Ury  the  statute  which  was  intended  to  prevent  the  party  out  of  possession  from  transferring 
his  right  to  litigate  the  validity  of  the  title.  Sands  v.  Hughes,  53  N.  Y.  287,  396  [And  see 
X  New  York  Rev.  Stats.,  g  X47;  3  id.,  I  6].  We  think  a  grantee,  bringing  such  an  action,  must 
bring  it  in  the  name  of  his  immediate  grantor,  and  must  stand  or  fall  on  the  validity  of  his 
title.  We  are  referred  to  no  case  where  the  action  has  been  maintained  by  or  for  the  benefit 
of  any  one  but  the  first  grantee,  and  we  think  that  a  construction  which  so  limits  the  right 
of  action  best  accords  with  the  public  policy  which  has  so  long  prevailed  in  this  state  rela- 
tive to  this  class  of  assumed  titles  to  real  estate  held  by  persons  out  of  possession."~£<f. 
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2.      Assignment  pendente  lite. 

HASTINGS  V.  MCKINI.EY  AND  ANOTHER. 

Court  of  Common  Pleas  op  the  City  and  County  of  New  York, 

December,  185  i 

[i  E,  D.  Smith,  273]^ 

This  suit  was  tried  twice.  Upon  the  first  trial,  the  defendantj  had  a 
verdict  and  judgment.  Upon  the  second  trial  the  plaintiff  had  a  verdict 
and  judgment,  from  which  judgment  the  defendants  appealed.  Upon 
this  appeal  the  questions  arose  which  appear  in  the  opinion,  on  the 
further  facts  therein  stated.' 

Elijah   Ward,  for  the  defendants. 

Hiram  P,  Hastings,  plaintiff  in  person. 

By  the  Court.  Woodruff,  J. — ^This  action  was  commenced  in  the 
month  of  February,  1849,  in  the  name  of  Manuello  Montejo  de  Castel- 
lanos,  the  wife  of  Pedro  de  Castellanos,  as  sole  plaintiff,  and  was 
founded  upon  an  instrument  in  writing,  dated  September  ist,  1848, 
whereby  the  defendants,  for  value  received,  promised  to  pay  to  the 
order  of  Messrs.  Broint  &  Brugues  the  sum  of  $500  as  soon  as  certain 
two  cases  of  merchandise  (therein  described)  should  be  delivered  or 
tendered  to  the  agents  of  the  defendants  at  Havanna. 

On  the  2nd  of  September,  1848,  the  payees  endorsed  the  instrument 
in  blank,  as  follows  : 

"Pay  the  within  to 
M.  Broint, 
M.  Brugues." 

and  delivered  the  same  thus  endorsed. 

The  complaint  avers  that  the  agreement  was  procured  with  the  sep- 
arate funds  of  the  wife  ;  that  she  has  a  separate  property  not  belong- 
ing to  her  husband  ;  and  that  the  demand  in  question  belongs  exclu- 
sively to  her  separate  estate. 

The  answer,  so  far  as  it  is  material  to  the  consideration  of  this 
appeal,  consisted  of  a  denial  of  the  plaintiff's  title  to  the  instrument, 
and  a  denial  that  she  had  any  "  separate  property  from  her  husband.'* 

On  the  2ist  of  May,  1849,  the  then  plain tifi  executed  an  assignment, 
whereby,  in  consideration  of  $500,  she  transferred  the  agreement  to  the 
present  plaintiff,  Hastings,  who  was  her  attorney  in  the  action;  and  her 
husband,  Pedro  de  Castellanos,  subjoined  and  subscribed  his  consent  to 
such  transfer;  and  thereupon  an  order  of  the  court  was  obtained,  entered 

1  Affirmed,  Hastings  v.  McKinley  (1853),  New  York  Court  cf  Appeals,  Selden's  Note* 
(and  ed  ),  173. 

S  The  reporter's  statement  of  the  case  has  been  abridf^ed. 
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May  31,  1849,  under  g  loi  of  the  code  then  in  force,  (§121  of  the  code  of 
1849  ^)  by  which  the  present  plaintiff,  Hastings,  was  substituted  as  the 
plaintiff  in  the  action. 

On  the  trial,  the  husband  of  the  former  plaintiff  was  called  as  a  wit- 
ness, and  was  objected  to  by  the  defendants  as  incompetent.  The  ob- 
jection was  overruled,  and  the  defendants  excepted  to  the  decision. 

The  exception,  with  a  motion  for  a  nonsuit,  present  all  the  grounds 
which  were  urged  by  the  defendants'  counsel  on  the  argument  of  the 
appeal  for  reversing  the  judgment. 

Firsi.  It  is  insisted  by  the  defendants  that  a  married  woman  could 
not  sue  without  joining  a  nejrt  friend;  and  that  the  substitution  of  a 
person  competent  to  sae,  though  made  by  order  of  the  court  before  the 
trial,  did  not  cure  this  defect,  which  was  apparent  upon  the  face  of  the 
complaint. 

Section  127  of  the  code  of  1848,  (g  148  of  the  code  of  1849,)  provides 
that  certain  objections  should  be  deemed  waived  by  the  defendant  if  not 
taken  by  demurrer  or  answer.  Among  these  are,  ' '  that  the  plaintiff 
has  not  legal  capacity  to  sue,*'  and  **that  there  is  a  defect  of  parties, 
plaintiff  or  defendant.  '* 

It  appears  to  me  that  this  section  is  conclusive  against  the  defend- 
ants upon  this  point.  If  the  plaintiff  had  no  legal  capacity  to  sue,  that 
defect  was  apparent  on  the  face  of  the  complaint ;  it  is  one  of  the 
grounds  of  demurrer  expressly  named  in  g  122,  (g  144  of  amended  code). 
The  defendant  might  have  demurred.  By  g  126,  (g  147  amended  code), 
if  the  defects  were  not  sufficiently  apparent  on  the  face  of  the  com- 
plaint, the  defendant  might  have  set  it  up  in  his  answer  ;  he  has  done 
neither,  and  I  see  not  how  the  express  statutory  conclusion,  compulsory 
in  its  terms,  that  **  he  shall  be  deemed  to  have  waived  the  same,  *'  can 
be  avoided.' 

1  Providing  that  '*  no  action  shall  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of  action  survive  or  continue  "; 
and  that  "in  case  of  .  .  .  any  other  transfer  of  Interest  [than  by  death,  maniage,  or  other 
disability],  the  action  shall  be  continued  in  the  name  of  the  original  party  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the  action." 

Sin  Gray  v.  IVtlls  (1897),  zi8  Cal.  11,  the  plaintiff,  as  assignee  of  O.  P.  Gray  and  H.  N. 
Gray,  partners  doing  business  under  the  firm  name  of  Gray  Bros.,  sued  to  recover  I364.96, 
alleged  to  be  due  and  unpaid  for  work  done  and  materials  furnished  by  Gray  Bros,  at  the 
defendant's  request.  The  defendant  claimed  that  plaintiff  could  not  maintain  the  action, 
because  he  was  a  member  of  the  firm  of  Gray  Bros,  and  that  firm  had  never  filed  or  pub- 
lished any  certificate  of  partnership  as  required  by  the  California  Civil  Code  (gg  2466,  246S). 
But,  said  the  Supreme  Court,  per  Belcher,  C,  *'it  has  been  held  by  this  Court  that, 
though  persons  doing  business  as  partners  can  not  maintain  any  action  upon  or  on  account 
of  any  contracts  made  or  transactions  had  in  their  partnership  name  until  they  have  first 
filed  and  published  the  certificate  required,  still  their  assignee  may  maintain  such  an  action 
{Cheney  v.  Netvberry^  67  Cal.  126;  lining  Ho  v.  Baldwin^  70  Cal.  194).  And  the  fact  that  the 
assignee  was  a  member  of  the  firm  is  immaterial.  It  was  in  effect  so  held  in  the  case  first 
cited,  where  the  name  of  the  firm  was  Wm.  H.  Cheney  &  Co.  and  the  name  of  the  assignee 
was  William  H.  Cheney.    The  point  can  not  therefore  be  sustained." 

So  in  Quan  Wye  v.  Chin  Lin  Hee  (1898),  123  Cal.  185,  where  the  name  of  the  assignor, 
*'Quan  On  Wing."  was  "a  fictitious  name,  not  showing  the  persons  interested  as  partners.'*^ 
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Second,  In  connection  with  the  point  that  the  substitution  of  Hast- 
ings as  plaintiff,  did  not  cure  the  defect,  it  is  urged  by  the  defendant 
that  the  transfer  being  made,  pendente  lite,  to  the  attorney  on  the  record, 
was  void,  on  the  ground  of  maintenance.  On  this  point  it  is  onh* 
necessarj'^  to  saj',  that  according  to  the  views  above  suggested,  there 
was  no  defect  to  be  cured ;  and  second,  if  a  new  defence  of  this  descrip- 
tion arose,  pendente  lite,  the  defendant  should  have  set  it  up  by  supple- 
mental answer,  under  §  152,  (§  177  of  amended  code  of  1849).  This  he 
would  have  been  permitted  to  do,  as  one  of  the  conditions  of  allowing 
the  new  plaintiff  to  be  substituted  ;  or  if  such  a  defence  was  clearly  well 
founded,  and  appeared  by  the  plaintiff's  own  showing,  it  might  have 
been  a  sufficient  reason  why  no  substitution  should  be  permitted. 

We  do  not  intend  to  intimate  that  upon  any  facts  appearing  on  the 
face  of  the  paper,  or  that  were  shown  on  the  trial,  there  is  an3;thing  in 
this  supposed  defence  ;  but  we  are  clear  that,  it  not  having  been  set  up 
as  a  defence,  the  defendant  can  not  now  urge  the  objection.* 

The  judgment  must  be  affirmed  with  costs. 


DUNDEE  MORTGAGE  &  TRUST   INVESTMENT   COMPANY  :'. 

HUGHES. 

United  States  Circuit  Court,  D.  Oregon,  August  4,  1898. 

[89  Fed.  Rep.  182.] 

This  was  a  hearing  on  a  plea  setting  up  matter  in  abatement. 

William  T.  Muiroxi&J.  W.  Whalley,  for  plaintiff. 

Ellis  G.  Hughes,  in  pro.  per. 

Gilbert,  Circuit  Judge. — ^The  defendant  in  this  case  filed  a  supple- 
mental answer  in  the  nature  of  a  plea  in  abatement,  alleging :  first, 
that  in  the  year  1889  the  plaintiff,  which  is  a  corporation  organized 
under  the  laws  of  Great  Britain  and  Ireland,  having  its  principal  busi- 
ness in  Dundee,  Scotland,  was  duly  and  regularly  wound  up,  dissolved, 
and  lost  its  corporate  existence  and  powers,  further  than  might  be 

1  The  defendant  had  urged  also  that  the  agreement  upon  which  the  suit  was  brought  was 
not  a  negotiable  note,  and  therefore  was  not  assignable  by  the  endorsement  of  the  payee  in 
blank.  Said  the  Court,  in  the  third  place:  "Whether  the  note  was  negotiable  or  not,  we 
deem  the  endorsement  quite  sufficient  to  pass  the  interest  of  the  payee.  It  is  not  now, 
as  formerly,  necessary  to  inquire  whether  an  assignment  passes  the  legal  title,  so  as  to  en- 
title the  assignee  to  sue  in  his  own  name.  Whether  his  title  be  legal  or  equitable,  if  he  hax-e 
the  whole  interest,  he  may  maintain  the  action.  It  is  no  new  proposition  that  the  mere  en- 
dorsement by  thepayeeofa  notenc^/negotiable  withhisownfuzm^only,  Isan  authority  to  the 
holder  to  fill  up  the  endorsement  by  an  assignment  to  himself.  Indeed,  I  doubt  the  necessity 
of  any  written,  assignment  where  there  is  an  actual  transfer  and  delivery  of  the  th  ng  in 
action,  with  intent  to  vest  the  interest  in  the  transferee,  so  that  the  court  can  see  that  the 
whole  equitable  interest  and  property  in  the  money  agreed  to  be  paid  is  in  the  plaintiff. 

"At  all  events,  I  am  of  opinion  that  the  endorsement  in  this  case,  in  connection  with  the 
proof  of  interest,  was  quite  sufficient." 
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necessary  to  wind  up  its  afifairs,  and  at  the  present  date  it  had  no  legal 
existence;  and,  second^  that  in  September,  1889,  the  plaintiff  had 
amalgamated  with  the  Alliance  Trust  Company,  a  corporation  of 
Dundee,  Scotland,  and  had  transferred  to  the  latter  company  its 
demand  against  the  defendant,  and  that  under  the  laws  of  Oregon  it 
had  now  no  authority  to  prosecute  the  present  action  in  its  own  name. 
The  plaintifif,  by  replication,  substantially  denied  these  allegations.  .  .* 

Concerning  the  second  question,  it  may  be  said  that  the  record  leaves 
it  doubtful  whether  this  cause  of  action  has  in  fact  been  transferred  to 
the  Alliance  Company.  But  conceding  that  it  has  been  so  transferred, 
I  think  it  may  nevertheless  be  maintained  in  the  plaintiffs  name.  The 
Code  of  Oregon,  while  providing,  as  do  the  codes  of  other  states,  that 
'  *  every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest"  (section  27,  i  Hill's  Ann.  Laws),  contains  the  further  pro. 
vision,  found  in  section  38,  that  **no  action  shall  abate  by  the  death, 
marriage,  or  other  disability  of  a  party ;  or  by  the  transfer  of  any 
interest  therein  if  the  cause  of  action  survive  or  continue.  In  case  of 
death,  marriage  or  other  disability  of  a  party,  the  court  may  at  any 
time  within  one  year  thereafter,  on  motion,  allow  the  action  to  be 
continued  by  or  against  his  personal  representatives  or  successor  in 
interest.**  In  construing  these  sections  of  the  code,  it  has  been  held 
in  this  court  that  the  word  '*  prosecuted,  **  as  used  in  section  27,  means 
''commenced, **  and  that  when  an  action  has  been  commenced  by  the 
real  party  in  interest  his  subsequent  transfer  of  such  interest  **  shall 
not  abate  the  action,  or  prevent  his  prosecuting  it  to  final  judgment, 
or  its  being  so  prosecuted  in  his  name  for  the  benefit  of  whom  it  may 
concern.**' 

There  can  be  no  doubt  that  the  construction  adopted  by  the  court  in 
Elliott  V,  Teal,  5  Sawy.  188,  is  the  true  one.  Due  force  and  effect  must 
be  given  to  both  sections  of  the  Code.  They  must  be  construed  together. 
So  interpreted,  their  meaning  is  that  all  actions  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  in  cases  where,  pendente 
lite^  he  transfers  his  interest  to  another.  In  such  a  case  the  transfer 
does  not  operate  to  abate  the  action,  and  no  order  ot  substitution  of 
parties  is  required.  It  is  only  in  case  of  the  death,  marriage,  or  other 
disability  of  a  party  to  a  pending  action  that  the  court  is  permitted  or 
required  to  make  an  order  of  substitution.  Judgment  will  be  rendered 
for  the  plaintiff  upon  the  plea.' 

1  Only  so  much  of  the  opinion  is  given  as  relates  to  the  second  point,  on  the  first  point 
the  Court  was  of  opinion  that  the  Oregon  statute  limiting  the  life  of  corporations,  after 
dissolution,  to  five  years  if  necessary  for  the  purpose  of  prosecuting  or  defending  actions  by 
or  against  them,  did  not  apply  to  a  foreign  corporation,  and  that  "the  plaintiff  corporation 
still  exists  for  the  purpose  of  winding  up  its  business."— £'<^. 

S  Citings  Elliott  v.  Teal,  5  Sawy.  188,  Fed.  Cas.  No.  4,396;  French  v.  Edwards,  4  Sawy.  128, 
Fed.  Cas.  No.  5,097;  Moss  v.  Shear,  30  Cal.  475:  Camarillo  v.  Fenlon.  49  Cal.  203. 

S  Accord,  Douglas  v.  Muse  (1900),  —  Kan.  — ,  61  Pac.  Rep.  413,  where  the  answer  averred 
that  plaintiff  had  conveyed  his  interest  since  the  commencement  of  the  action,  and  the  reply 
did  not  deny  this  under  oath,  so  that,  if  material,  it  was  admitted. 
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HIRSHFELD,  Suing  on  his  Own  Behalf  and  on   Behalf  of  all  Other 

Creditors  of  the  Madison  Square  Bank,  Respondent,  v. 

FITZGERAI.D  ET  AL.,  Appellants. 

Court  of  Affeai«s  of  New  York,  November  22,  1898. 

[157  N,  v.  166.] 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  reversing  a  judgment  entered  upon  a  decision  of  the  court  dis- 
missing the  plaintifiPs  complaint  upon  the  merits  on  trial  at  Special 
Term,  and  ordering  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are  stated 
in  the  opinion. ' 

William  B,  Putney,  Henry  B,  Twombly  and  fohn  Jeroloman  ;  Frank- 
lin Pierce  and  Charles  A,  Boston  ;  Joseph  Fettretch  ;  John  A,  Straley, — 
for  different  appellants. 

Albert  Stickney^  for  certain  non-appealing  defendants. 

Samuel  Untermyer  and  Louis  Marshall,  for  respondents.* 

Haight,  J. — This  action  was  brought  by  the  plaintiff,  as  the  credi- 
tor of  the  Madison  Square  Bank,  in  behalf  of  himself  and  all  other  cred- 
itors of  the  bank  similarly  situated,  who  may  chose  to  come  in  and 
share  the  benefits  and  expenses  of  the  action,  against  the  defendants 
as  stockholders  of  the  bank,  to  enforce  an  alleged  liability  under  sec- 
tion 52  of  the  Banking  Law  of  1892. 

The  Madison  Square  Bank  was  organized  in  1882  as  a  banking  asso- 
ciation, and  carried  on  its  business  in  the  city  of  New  York  until  about 
the  8th  day  of  August,  1893,  when  it  suspended  payment,  and  an  action 
was  brought  by  the  attorney-general  for  its  dissolution,  which  resulted  in 
a  final  judgment  entered  on  the  24th  day  of  November,  1893,  whereby  the 
banking  association  was  dissolved,  and  the  defendants  Miles  M.  O'Brien 
and  James  G.  Cannon  were  appointed  permanent  receivers.  It  appears 
that  this  action  was  brought  by  the  plaintiff  at  the  solicitation  of  the 
receivers,  who  agreed  with  him  to  pay  all  the  expenses  of  the  action, 
including  counsel  fees.  The  complaint  alleges  that  prior  to  the  com- 
mencement of  the  action  the  plaintifif  requested  the  receivers  to  insti- 
tute an  action  against  the  other  defendants  for  the  enforcement  of  their 
liability  as  stockholders  under  the  act,  and  that  the  receivers,  alleging 
that  no  cause  of  action  existed  in  their  favor  against  the  stockholders, 
refused  to  bring  an  action,  and  that  they  were  consequently  made  defend- 
ants herein,  but  no  personal  judgment  was  demanded  against  them. 

Before  the  trial  of  this  action,  certain  of  the  defendants,  stockholders 
of  the  bank,  entered  into  negotiations  with  the  plaintiff  for  the  pur- 
chase of  his  claim,  which  resulted  in  his  assigning  the  same  to  one 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  one  point, 
s  The  arguments  are  omitted. 


HIRSHFELD.t^.    FITZGERALD  ET  AL.  467 

Robert  Clirehugh,  who  thereupon  stipulated,  as  owner  of  the  claim, 
with  the  attorneys  for  the  defendants,  who  were  stockholders,  that  the 
action  may  be  discontinued  without  costs,  and  that  an  order  may 
be  entered  to  that  effect,  and  also  stipulating  for  a  substitution 
of  attorneys  in  the  place  of  the  attorney  who  had  brought  the 
action  in  behalf  of  Hirshfeld.  The  court  having  refused  to  allow  a 
substitution  of  attorneys  or  a  discontinuance  of  the  action,  Clirehugh 
executed  releases  to  the  defendants,  who  had  joined  in  and  contributed 
to  the  purchase  of  the  plaintiff's  claim.  Thereupon,  upon  leave  of  the 
court,  supplemental  answers  were  served  by  a  number  of  the  defend- 
ants setting  up  the  sale  and  assignment  by  Hirshfeld  to  Clirehugh  and 
the  releases  made  by  him.  Upon  the  trial,  which  followed,  these  facts 
appearing,  together  with  the  fact  that  no  other  creditor  had  come  in 
and  been  made  a  party  to  the  action,  the  court  held  and  decided  that  the 
plaintiff*  Hirshfeld  was  not  a  creditor  of  the  bank  and  was  not  entitled 
to  recover  judgment  for  any  sum  of  money  against  the  stockholders  as 
such  creditor  ;  that  the  action  was  not  prosecuted  by  the  real  party  in 
interest  for  any  claim  due  from  the  bank,  and  that  there  was  no  party 
before  the  court  entitled  to  recover  any  judgment  in  the  action  as  and 
for  a  debt  due  from  the  bank.  Judgment  was  ordered  dismissing  the 
complaint  upon  the  merits.  From  the  judgment  entered  upon  this 
decision  the  plaintiff*  and  the  receivers  appealed  to  the  Appellate 
Division,    which    court  reversed  the  judgment  and  ordered  a    new 

trial » 

The  Appellate  Division  appears  to  have  been  of  the  opinion  that  an 
action  should  be  properly  maintained  in  the  name  of  Hirshfeld,  the 
plaintiff",  aflter  he  had  sold  and  transferred  his  claim  to  Clirehugh,  and 
after  Clirehugh  had  executed  releases  to  a  number  of  the  defendants  and 
sought  to  discontinue  the  action.  Section  756  of  the  Code  of  Civil  Pro- 
cedure provides  that  * '  In  case  of  a  transfer  of  interest,  or  devolution 
of  liability,  the  action  may  be  continued,  by  or  against  the  original 
party;  unless  the  court  directs  the  person,  to  whom  the  interest 
is  transferred,  or  upon  whom  the  liability  is  devolved,  to  be 
substituted  in  the  action  or  joined  with  the  original  partj-,  as  the 
case  requires.*'  Under  this  provision  of  the  Code,  it  has  been 
repeatedly  held  that  the  action  may  be  maintained  in  the  name  of  the 
original  plaintiff*,  notwithstanding  that  he  has,  subsequent  to  the 
bringing  of  the  action,  assigned  his  claim  to  another  party.  It  is  also 
been  held  that  the  bringing  in  of  the  party  to  whom  the  cause  of  action 
has  been  assigned  is  discretionary  with  the  court,  but,  in  continuing 
the  action  in  the  name  of  the  original  assignor,  he  is  deemed  to  act  for 
and  on  behalf  of  his  assignee,  and  to  represent  his  interest  in  the  liti- 
gation. In  no  case  to  which  our  attention  has  been  called  has  the 
plaintiff*  been  allow^ed  to  continue  the  action  after  he  has  assigned  his 
cause  of  action  in  opposition  to  the  wishes  and  interests  of  his  assignee. 

1  Part  of  the  opinion  is  omitted. 
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If  his  assignee  sees  fit  to  settle  or  demand  that  the  action  be  discon- 
tinued, the  provisions  of  this  section  furnish  no  authority  for  the  fur- 
ther continuation  of  the  action  or  shield  for  the  plaintiff,  who,  under 
such  circumstances,  should  continue  to  prosecute  it. 

The  case  of  McGean  v,  M.  E,  R.  Co.,  133  N.  Y.  9,  is  not  in  conflict 
with  these  views.  In  that  case  an  action  had  been  brought  to  restrain 
the  operation  and  maintenance  of  the  defendant's  elevated  railroad  on 
the  street  in  front  of  the  plaintifiPs  premises  and  to  recover  damages. 
After  issue  was  joined,  the  plaintiff  conveyed  his  premises  to  another 
party,  but  expressly  reserved  all  damages  caused,  or  to  be  caused,  by 
the  present,  past,  or  future  maintenance  and  operation  of  the  railroad, 
together  with  the  fee  and  easements  in  the  street.  In  that  case  it  was 
held  that  the  plaintifif  had  the  right  to  continue  the  action  to  recover 
his  fee  and  rental  damages.  Had  he  not  retained  the  fee  and  rental 
damages,  but  had  included  them  in  the  conveyance  and  the  purchaser 
had  then  settled  with  the  railroad  company,  a  very  dififerent  question 
would  have  been  presented. 

It  is  now  contended  that  the  action  brought  by  the  plaintiflFwas  rep- 
resentative and  on  behalf  of  all  the  creditors  of  the  bank,  and  that  in 
bringing  the  action  he  became  a  quasi  trustee  for  the  other  creditors, 
and  that  he  could  not  settle  or  discontinue  the  action.     This  question 
is  of  g^eat  importance  and  should  receive  careful  thought  and  study; 
for  if  the  appellants  are  correct  in  their  contention,  stockholders  in  an 
action  of  this  kind  have  only  to  buy  out  or  settle  with  the  plaintiff  to 
defeat  a  recovery  against  them.     The  courts,  however,  are  not  respon- 
sible for  the  statute.     Our  duty  is  to  construe  and  not  to  make  it. .  .  .* 
Does  the  plaintiff,    in  bringing  a  representative  action,  become  a 
trustee  for  the  other  creditors  ?     We  think  not ;  at  least  to  such  an  ex- 
tent as  to  require  him  to  cany  on  the  litigation  for  their  interests  in 
opposition  to  his  own,  or  after  he  has  settled  his  claim.     It  is  true  that 
the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  security  of  the 
creditors,  and  the  amount  recoverable  from  the  stockholders  under  the 
statute  in  addition  to  the  capital  stock  may  be  treated  as  a  like  security, 
but,  as  we  have  shown,  the  creditor  is  not  permitted  to  bring  an  action 
in  his  own  behalf  alone  for  a  contribution  by  the  stockholders,  for  in  that 
way  he  would  obtain   a  preference  for  himself.     He  must  bring  the 
action  for  himself  and  on  behalf,  not  of  all  the  creditors,  but  on  behalf  of 
those  who  choose  to  come  in  and  share  the  benefits  and  expenses  of  the 
litigation.     His  relation  with  the  other  creditors  is  one  that  the  law 
creates.     He  assumes  to  prosecute  on  their  behalf  only  in  so  far  as  his 
personal  interests  require.     He  makes  no  agreement  with  them,  and 
they  do  not  accept  him  as  a  trustee  to  represent  them  or  bind  them  by 
his  action.     They  have  the  right  to  come  in  at  any  time,  and  as  soon 
as  they  do,  they  may  take  part  in  the  management  of  the  action.    True, 
it  was  not  necessary  for  thera  to  come  in  and  be  made  parties  prior  to 

S  Part  of  the  opinion  is  omitted. 
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the  entering  of  an  interlocutory  judgment.  When  such  a  judgment  is 
entered,  it  is  effectual  for  all  the  creditors,  for  the  court  then  gives  them 
an  opportunity  to  come  in,  prove  their  claims,  and  share  in  the  recovery. 
If,  however,  they  neglect  to  come  in  and  be  made  parties  at  such  time, 
they  will  be  barred  and  not  permitted  to  share  in  the  distribution  of 
the  fund.' 

As  we  have  seen,  the  plaintiff  sold  and  assigned  his  claim  before  any 
of  the  creditors  had  come  in  or  had  served  a  notice  of  motion  to  be 
brought  in  as  parties.  At  the  time  of  the  trial  he  was  not  a  creditor. 
The  person  to  whom  he  had  sold  his  claim  had  stipulated  a  discontinu- 
ance of  the  action,  and  had  executed  a  release  to  many  of  the  defendants. 
The  plaintiff's  assignee,  therefore,  could  not  and  did  not  wish  to  con- 
tinue the  action,  and  the  defending  stockholders,  having  settled  with 
him,  had  the  right  to  have  the  action  discontinued.  We  must  confess 
that  we  regret  the  result  reached,  but,  under  numerous  authorities  in 
this  state  and  England,  to  which  we  have  alluded,  we  think  that  we  are 
compelled  to  conclude  that  the  complaint  was  properly  dismissed  by  the 
trial  court. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  judg- 
ment entered  upon  the  decision  of  the  trial  court  affirmed,  with  costs  in 
all  courts. 

All  concur  except  Gray  and  Vann,  JJ.,  dissenting. 

Order  reversed,  etc,^ 

1  Citing,  Hallett  v.  Hallctt,  a  Paige,  19;  Kerrr.  Blodgett,  48  N.  Y.  66;  Brinckerhoff  v,  Bost- 
wick,  99  N.  Y.  194. 

The  court  also  examined  Inneas  v.  I«anaing,  7  Paige,  583;  Scarth  v.  Chadwick,  14  Jurist,  300; 
Hanford  v.  Storie,  a  Simons  &  Stnart,  196;  Pemt)erton  v.  Topham,  x  Beavan,  316;  Belmont 
Nail  Co.  V.  C.  I.  &  S.  Co.,  46  Fed.  Rep.  336;  Atlas  Bank  v.  Nabant  Bank,  a3  Pick,  480,  and 
reached  the  conclusion  that  however  it  might  be  elsewhere  there  was  in  New  York  **no 
escape  from  the  claim  made  by  the  appellants  that  where  an  action  is  brought  by  a  plaintiff 
on  behalf  of  himself  and  others  similarly  situated,  who  come  in  and  share  in  the  exx>enses, 
he  has  the  right  to  control  the  action  and  may  continue,  compromise,  abandon,  or  discon- 
tinue it  at  pleasure  tmtil  a  creditor  similarly  situated  has  procured  an  order  to  be  made  a 
party  of  the  action,  or  has  served  a  notice  of  motion  to  be  brought  in,  or  until  interlocutory 
judgment  is  entered." 

5  Ccftnpare  Walker'v.  Felt  (1880),  54  Cal.  386,  387:  "Had  the  plaintiff  in  the  action  the  right 
to  dismiss  it,  after  having  transferred  his  interest  in  the  subject  matter  of  the  action  to  other 
parties?  Section  385  of  the  Code  of  Civil  Procedure  provides  that  in  case  of  any  transfer  of 
interest,  the  action  may  be  continued  in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the  action.  Under  that 
flection  it  was  the  right  of  the  successors  in  interest  in  this  case  to  prosecute  this  action  in 
one  of  these  forms.  The  party  who  had  transferred  his  interest  divested  himself  of  anv 
power  to  control  the  action.  He  could  not  dismiss  it,  because  his  successors  had  a  right  to 
have  it  continued.  The  validity  of  the  order  of  dismissal  in  this  case  rests  solely  upon  the 
consent  of  the  original  plaintiff,  given  ten  years  after  he  had  transferred  his  interest  in  the 
action.  As  he  had  no  right  to  interfere  with  the  action,  the  Court,  on  being  advised  of  that, 
should  have  vacated  the  order  based  upon  it.*'— /Vr  Sha&pstbin,  J. 
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REYNOI.DS,   ET  AL  v.  QUAEI.Y,  AS  ADMINISTRATRIX. 
Supreme  Court  of  Kansas,  Jui.y  Term,  1877. 

[18  Kan.  361.] 

The  opinion  states  the  facts.  Reynolds  and  Reynolds,  defendants, 
bring  the  case  here  on  error. 

A,  H.  AyerSy  for  plaintiffs  in  error. 

Cory  <Sr»  Kimball,  for  defendant  in  error. 

Valentine,  J. — ^This  was  an  action  on  certain  promissory  notes  and 
a  real  estate  mortgage,  executed  by  Julia  J.  Re>Tiolds  and  Geo.  A.  Rey- 
nolds, to  R.  S.  Stevens,  and  by  him  transferred  to  J.  J.  A.  Quaely.  In 
January,  1875,  Quaely  commenced  this  action  against  Julia  J.  and  Geo. 
A.  Reynolds,  on  said  notes  and  mortgage.  Two  of  the  notes  were  then 
past  due;  the  third  note  had  four  months  yet  to  run  before  maturity. 
On  12th  July,  1875,  Quaely  assigned  said  notes  and  mortgage  to  his 
mother,  Catherine  Quaely,  and  four  days  later,  on  July  i6th,  judgment 
was  rendered  on  said  notes  and  mortgage  in  favor  of  said  J.  J.  A. 
Quaely,  and  against  said  defendants.  On  July  19th,  the  defendants 
filed  a  motion  for  a  new  trial.  On  Sept.  4th,  the  court  still  being  in 
session,  said  motion  was  heard  and  sustained.  The  new  trial  was 
granted  for  the  purpose  of  permitting  the  defendants  to  introduce  addi- 
tional evidence  in  proof  of  the  third  defence  set  forth  in  their  answer. 
On  Nov.  15th,  1875,  the  death  of  the  plaintiff,  J.  J.  A.  Quaely  was  sug- 
gested, and  the  action  was  revived  in  the  name  of  Adah  B.  Quaely, 
administratrix  of  the  estate  of  J.  J.  A.  Quaely,  deceased.  When  J.  J.  A. 
Quaely  died  is  not  shown  by  the  record.  In  December,  1875,  another 
trial  was  had.  On  this  trial  the  court  made  the  following  findings,  and 
rendered  the  following  judgment,  to- wit : 

The  court  finds,  as  conclusions  of  fact —  » 

1st.  That  J.  J.  A.  Quaely,  deceased,  formerly  plaintiff  in  this  action,  was  the 
owner  and  holder  of  the  notes  and  mortgage  sued  upon  herein  at  the  time  this 
action  was  commenced. 

2d.  That  the  judgment  heretofore  rendered  herein,  and  all  rights  and  benefits 
accruing  therefrom,  or  to  the  proceeds  of  said  notes  and  mortgage,  had  been  on 
the  I2th  of  July,  1875,  assigned  and  transferred  to  Catherine  Quaely,  who  is  now 
the  owner  and  holder  thereof. 

3d.  That  on  the  nth  of  November,  1875,  the  plaintiff,  Adah  B.  Quaely,  was 
duly  appointed  administratrix  of  the  estate,  chattels,  and  credits  of  J.  J.  A. 
Quaely,  deceased. 

4th.  That  the  remaining  facts,  beside  the  above,  are  as  found  and  decided  in 
favor  of  J.  J.  A.  Quaely  on  the  former  trial  of  this  cause. 

And  the  court  finds  as  conclusions  of  law — ist.  That  the  plaintiff  under  the 
amended  petition  herein,  is  entitled  to  recover  upon  the  notes  and  mortgage  de- 
clared upon,  of  and  from  the  defendants;  2d.  That  such  recovery  should  be  for 
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and  to  the  use  of  Catherine  Quaely,  now  the  real  owner  of  said  notes  and  mort- 
gage. 

And  thereupon,  (the  plaintiff  by  her  attorneys  consenting, )  it  is  by  the  court  con- 
sidered, ordered,  and  adjudged,  that  the  plaintiff  have  and  recover  of  and  from  said 
defendants,  for  the  use  and  benefit  of  said  Catherine  Quaely,  assignee,  $5,458.32, 
together  with  the  costs  of  this  action,  taxed  at  $ .  And  it  is  further  con- 
sidered, ordered,  and  decreed,  that  unless  said  judgment,  interest,  and  costs,  be 
paid  within  twenty  days  from  this  date,  the  sheriff  of  this  county  shall  proceed 
to  advertise  and  sell,  without  appraisement,  the  mortgaged  premises,  and  apply 
the  proceeds  thereof  as  hereinafter  provided.  [The  details  of  how  the  property 
shall  bc^  advertised  and  sold,  and  how  the  proceeds  thereof  shall  be  disposed  of 
are  stated,  and  then  the  judgment  proceeds  as  follows:]  And  execution  is  awarded 
for  any  balance  of  the  judgment  remaining  unpaid  after  the  sale  of  said  premises 
and  application  of  the  proceeds,  as  hereinbefore  provided. 

The  defendants  below,  who  are  now  plaintiffs  in  error,  claim  that 
this  judgment  is  erroneous  and  illegal.  And  first,  they  claim  that  the 
actual  plaintiff  in  this  action,  Adah  B.  Quaely,  administratrix  of 
the  estate  of  J.  J.  A.  Quaely,  deceased,  has  no  interest  in  the  subject 
matter  of  the  action,  and  that  the  real  party  in  interest,  Catherine 
Quaely,  is  not  a  party  to  the  suit,  and  therefore  that  no  such  judgment 
as  was  rendered  in  this  case,  could  legally  be  rendered. 

They  claim,  secondly,  that  a  judgment  which  authorizes  a  sale  of 
real  estate  for  the  satisfaction  of  a  debt,  and  provides  that  the  proceed- 
ings for  such  sale  may  be  commenced  within  twenty  days  and  that  the 
real  estate  may  be  sold  without  appraisement^  is  not  warranted  by  law. 
And  thirdly,  they  claim  that  the  court  below  also  erred  in  rendering  a 
judgment  (as  the  court  did  below  in  this  case)  upon  a  note  which  was 
not  due  when  this  action  was  commenced. 

We  sustain  the  first  and  second  claims  of  the  plaintiffs  in  error,  but 
express  no  opinion  in  regard  to  the  third.  Said  notes  and  mortgage 
did  not  belong  to  J.  J.  A.  Quaely  at  the  time  of  his  death.  They  do 
not  now  belong  to  his  estate.  They  are  not  assets  in  the  hands  of  the 
administratrix,  and  there  is  no  law  authorizing  the  administratrix  to 
administer  upon  them.     (See  executor-and-administrator  act.  Gen.  Stat. 

439.  §§  39.  40 ;  p.  440,  §§  46,  47.  48;  p.  461,  §  152).  It  is  probably  true, 
under  section  40  of  the  code  (Gen.  Stat.  637),  that,  if  J.  J.  A.  Quaely 
had  lived,  the  action  might  have  proceeded  to  its  final  determination  in 
his  name,  notwithstanding  his  transfer  of  interest.  But  no  authority 
is  any  where  given  for  allowing  such  an  action  to  proceed  in  the  name 
of  a  personal  representative  of  a  deceased  person.  A  person  while  liv- 
ing may  take  the  risks  and  chances,  and  suffer  the  inconveniences  and 
possible  losses,  of  allowing  an  action  to  still  proceed  in  his  name  after 
he  has  transferred  all  interest  in  the  subject-matter  thereof ;  but  after 
his  death,  his  administrator  has  no  such  right.  The  administrator  has 
a  right  to  attend  only  to  the  affairs  of  the  estate.  The  estate  is  not  to 
pay  him  for  doing  anything  else,  and  the  estate  is  not  to  take  any  risks 
for  anything  else.     Nor  does  the  administrator  become  the  guardian  for 
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those  persons  for  whom  his  intestate  was  guardian.  Indeed,  the  admin- 
istrator is  not  guardian  for  any  person  or  for  anything  except  for  mat- 
ters connected  with  the  estate.  When  J.  J.  A.  Quaely  died,  the  action 
should  have  been  revived  and  prosecuted  in  the  name  of  Catherine 
Quaely,  his  successor  in  interest,  and  not  in  the  name  of  his  personal 
representative  to  whom  his  right  did  not  pass.  (Civil  Code,  gg  40,  425. 
430.)  There  might  be  cases  where  it  would  be  proper  for  both  the 
administrator  and  the  person  claiming  to  be  the  successor  in  interest  to 
be  made  parties,  and  to  allow  them  to  interplead  for  the  purpose  of 
determining  which  was  entitled  to  the  judgment  that  m^ght  be 
recovered.* 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

All  the  Justices  concurring. 


TUFFREE  ET  AL.,  Respondents,  v,  STEARNS  RANCHOS  COM- 
PANY, Appellant. 

SxTPRBME  Court  op  California,  April  14,  1899. 

[124  CaL  306.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los  Angeles 
County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E,  W.  McGraw,  for  appellant. 

/.  5".  Chapman,  and  Albert  M,  Stephens,  for  respondents. 

Garoutte,  J  — Moses  Hopkins,  claiming  to  own  an  interest  in  a 
tract  of  land,  was  joined  with  others  as  a  party  defendant  in  an  action 
to  quiet  title.  Bicknell  &  White  appeared  as  attorneys  for  all  the 
defendants.  During  the  litigation  and  five  years  prior  to  judgment, 
Hopkins  transferred  his  interest  in  the  property  to  the  Steams  Ranchos 
Company.  After  judgment,  and  prior  to  an  appeal  therefrom  by 
plaintiffs,  Hopkins  died.  Thereafter  Bicknell  &  White  accepted 
notice  of  appeal  in  behalf  of  all  the  defendants,  and  the  case  was  heard 
and  decided  in  this  court  upon  its  merits.  Upon  the  return  of  the 
remittituf  to  the  lower  court  a  judgment  was  entered  in  accordance  with 
the  directions  therein  contained.  Whereupon  the  Steams  Ranchos 
Company,  E.  W.  McGraw,  its  attorney,  having  had  itself  substituted 
as  a  party  defendant,  moved  to  amend  the  judgment  as  to  the  interest 
represented  under  the  name  of  Moses  Hopkins,  upon  the  ground  that 
this  court  failed  to  obtain  jurisdiction  over  the  Hopkins  interest  in  the 
realty  by  reason  of  the  fact  of  his  death  at  the  time  the  notice  of  appeal 
was  served  upon  Bicknell  &  White.  No  substitution  of  any  party 
defendant  in  lieu  of  Hopkins  was  ever  made  until  the  substitution  of  the 

1  Part  of  the  opinion,  on  another  point,  is  omitted. 
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ranchos  company  as  stated.  The  present  appeal  is  now  prosecuted 
from  the  order  of  the  trial  court  refusing  to  amend  the  judgment  as 
prayed  for.     .     .     . 

Section  385  of  the  Code  of  Civil  Procedure  reads  :  '  *  An  action  or 
proceeding  does  no*  abate  by  the  death  or  any  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein,  if  the  cause  of  action  survive  or 
continue.  ...  In  case  of  any  other  transfer  of  interest  the  action 
or  proceeding  may  be  continued  in  the  name  of  the  original  party,  or 
the  court  may  allow  the  person  to  whom  the  transfer  is  made  to  be  sub- 
stituted in  the  action  or  proceeding.**  This  provision  of  the  law  was 
construed  in  Walker  v.  Felt,  54  Cal.  386,  where  the  court  said  :  **  Sec- 
tion 385  of  the  Code  of  Civil  Procedure  provides  that  in  case  of  any 
transfer  of  interest  the  action  may  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  person  to  whom  the  transfer 
is  made  to  be  substituted  in  the  action.  Under  that  section  it  was  the 
right  of  the  successors  in  interest  in  this  case  to  prosecute  this  action 
in  one  of  these  forms.  The  party  who  had  transferred  his  interest 
divested  himself  of  any  power  to  control  the  action.  He  could  not  dis- 
miss it,  because  his  successors  had  a  right  to  have  it  continued.  The 
validity  of  the  order  of  dismissal  in  this  case  rests  solely  upon  the  con- 
sent of  the  original  plaintiff,  given  ten  years  after  he  had  transferred  his 
interest  in  the  action.  As  he  had  no  right  to  interfere  with  the  action, 
this  court,  on  being  advised  of  that,  should  have  vacated  the  order 
based  upon  it."  In  MaUme  v.  Big  Flat  Gravel  Min.  Co.,  93  Cal.  384, 
the  court  said,  **  Under  this  section,  if  property  is  conveyed  during  the 
pendency  of  litigation  in  regard  to  it,  the  grantee  may  thereafter  con- 
tinue to  prosecute  or  defend  the  case  in  the  name  of  his  grantor,  or  may 
cause  himself  to  be  substituted  in  his  place.  '*  In  Plummer  v.  Brown, 
64  Cal.  430,  it  is  declared  :  '*  After  transferring  his  entire  interest  in 
the  subject  of  the  controversy,  the  defendant  was  only  nominally  a 
party  to  the  action.  The  real  parties  in  interest  were  his  grantees. 
The  entry  of  his  default  affected  them,  not  him. '  * 

It  is  quite  apparent  from  these  authorities  that  the  statute  contem- 
plates the  prosecution  or  defence  of  the  action  by  the  transferee  of  the 
interest  sold.  And  he  may  prosecute  or  defend  in  his  own  name,  by 
obtaining  an  order  of  substitution,  or  he  may  prosecute  or  defend  in 
in  the  name  of  the  original  party.  That  the  legislature  has  the  power 
to  say  that  an  action  may  be  prosecuted  or  defended  in  the  name  of  one, 
not  the  real  party  in  interest,  we  have  no  doubt. 

Hopkins  at  the  time  of  his  death  having  no  interest  in  the  property, 
his  executor  or  administrator  was  not  a  proper  party  to  be  substituted 
as  defendant. 

It  therefore  follows  that  the  action  either  should  have  been  continued 
in  his  name  or  his  vendee  should  have  been  substituted.  Yejt  the 
statute  and  the  cases  cited  plainly  say  that  the  vendee  has  the  right  to 
exercise  the  option  of  substitution,  or  continue  the  litigation  in  the 
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name  of  the  original  party.  If  the  original  party  be  a  mere  nominal 
party,  and  the  vendee  is  the  real  party  in  interest — ^if  the  nominal 
party  has  no  right  to  conduct  the  litigation  upon  any  particular  lines 
as  against  the  wishes  of  the  real  party  in  interest ;  if  the  real  party  in 
interest,  the  vendee,  has  the  control  of  the  litigation,  and  this  is 
decided  by  the  cases  cited  from  the  reports  of  this  state — then  it  would 
seem  to  be  wholly  immaterial  whether  the  original  party  to  the  action 
lives  or  dies.  For  the  purposes  of  the  litigation  he  is  a  mere  dummy 
anyhow,  a  John  Doe,  alias;  at  least,  this  must  be  true  aside  from  any 
question  of  costs,  and,  as  to  those  matters,  certainly  the  real  defendant 
has  no  reason  to  complain. 

Possibly  the  opposing  party,  for  reasons  readily  perceptible,  might 
be  desirous  of  having  the  real  party  in  interest  substituted  as  a  party 
to  the  record ;  but  if  such  party  is  willing  to  have  matters  stand 
statu  quo,  and  the  real  party  in  interest  is  content  to  have  matters  pro- 
ceed upon  the  old  lines,  we  see  no  legal  bar  to  the  practice.  The  real 
plaintiff  or  defendant  simply  uses  the  name  of  another  in  the  further 
prosecution  or  defence  of  the  action. 

The  Steams  Ranchos  Company,  a  vendee  of  Hopkins,  knew  all  about 
the  pending  litigation.  A  lis  pendens  was  filed.  Actual  notice  of  the 
litigation  was  before  it.  By  affidavit  it  is  admitted  that  it  had  "casual 
notice  ' '  of  the  appeal  to  this  court.  The  attorney  of  the  company  was 
E.  W.  McGraw,  who  was  also  a  director  of  the  corporation.  He  is  now 
the  attorney  representing  the  corporation  defendant  upon  this  appeal. 

Prior  to  the  first  judgment  in  the  trial  court  he  assisted  in  the  taking 
of  depositions  to  be  used  upon  that  trial,  representing  some  of  the 
defendants.  He  filed  a  petition  for  rehearing  in  this  court,  signing 
himself  counsel  for  the  defendants.  The  ranchos  company  was  the 
owner  of  the  interests  of  all  the  defendants  before  the  judgment  was 
rendered  in  the  trial  court,  and  it  is  quite  apparent  that  it  knew 
all  about  this  litigation  from  start  to  finish — at  least,  as  to  all  material 
and  substantial  matters.  Under  these  conditions  this  conduct  upon 
the  part  of  the  ranchos  company  can  only  mean  that  it  defended  this 
action  in  the  name  of  Hopkins  from  the  time  it  became  his  vendee, 
and  it  should  not  now  be  heard  to  the  contrary.  The  ranchos  company 
knowing  that  Bicknell  &  White  were  appearing  at  all  times  and  iipon 
all  occasions  for  the  defendants,  we  are  confirmed  in  the  belief  that 
these  attorneys,  as  to  the  question  now  before  us,  were  representing  it 
in  this  litigation.  In  representing  Hopkins  in  name  they  were  but 
representing  the  company.  The  ranchos  company,  in  matters  material 
to  the  appeal,  was  a  party  to  the  action  under  the  name  of  Hopkins, 
and,  of  necessity,  Hopkins*  de«ith  was  wholly  an  immaterial  matter 
as  in  any  way  changing  the  aspect  or  situation  of  the  litigation. 
Pedlar  v.  Straud,  ii6  Cal.  462,  and  cases  akin  to  it,  do  not  bear  upon 
the  proposition  here  under  consideration.^ 

1  Fart  of  the  opinion,  on  another  point,  is  omitted. 
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For  the  foregoing  reasons  the  respective  orders  refusing  to  amend  the 
judgment  and  correct  the  file  marks  are  aflBrmed.  The  judgment  and 
order  denying  a  new  trial  are  also  affirmed. 

Harrison,  Van  Dyke,  McFarland,  and  Henshaw,  JJ.,  concurred. 


EMERSON  ET  AL.  v.  McWHIRTER  ET  AL. 
Supreme  Court  of  California,  March  31,  1900, 

[ Cal., Y 

The  facts  appear  in  the  opinion. 

Crittenden  Hampton  and  /.  P,  O'Brien,  for  appellants. 

F,  W.  Street  and  IV.  C.  Kennedy,  for  respondents. 

Per  Curiam. — In  an  action  brought  by  the  plaintiffs  to  have  their 
title  to  certain  mining  property  quieted  as  against  defendant  McWhir- 
ter,  judgment  was  rendered  in  favor  of  McWhirter  declaring  him  to  be 
the  owner  and  entitled  to  the  possession  of  the  ground,  and  forever 
enjoining  the  plaintiff  from  asserting  any  title  thereto.  This  judgment 
was  entered  May  4,  1899,  and  on  May  9th  McWhirter 's  title  to  the 
ground  became  vested  in  the  Yosemite  Gold- Mining  Company  (a  cor- 
poration) by  a  conveyance  from  him.  Proceedings  in  the  superior 
court  were  thereafter  continued  between  the  original  parties.  The 
plaintiffs  moved  for  a  new  trial,  and,  their  motion  having  been  denied 
September  8th,  an  appeal  was  taken  by  them  on  the  same  day  from  this 
order  and  from  the  judgment,  and  the  record  has  been  filed  in  this 
court.  A  motion  is  now  made  by  the  corporation  to  be  substituted  *  *  as 
party  defendant  in  the  place  and  stead  of  McWhirter. " 

The  provision  of  section  385,  Code  Civ.  Proc.,  that,  in  case  of  any 
transfer  of  interest  in  a  cause  of  action,  the  action  may  be  continued 
in  the  name  of  the  original  party,  ' '  or  the  court  may  allow  the  person 
to  whom  the  transfer  is  made  to  be  substituted  in  the  action  or  proceed- 
ing,"  has  reference  to  a  transfer  of  interest  before  the  entry  of  judg- 
ment in  the  action.  After  the  rights  of  the  parties  to  the  action  have 
been  finally  determined,  and  the  judgment  thereon  entered,  others  suc- 
ceeding to  their  interests  in  the  property  affected  by  the  action  take  the 
same  subject  to  the  judgment,  and  with  all  its  protection.  The  pro- 
vision in  the  section  in  permissive,  and  the  discretion  of  the  court  in 
making  the  order  is  to  be  exercised  in  view  of  all  the  circumstances 
attending  the  application.  In  the  present  case,  as  the  corporation  and 
McWhirter  are  represented  by  the  same  attorney, — ^the  motion  for  the 
substitution  and  the  admission  of  its  service  being  both  signed  by  him, 
— there  would  seem  to  be  no  occasion  for  making  the  order,  as  the 
rights  of  each,  both  for  himself  and  as  against  the  other,  can  be  ade- 
quately protected.     The  motion  is  denied. 

1  S.  C,  60  Pac.  Rep.  774. 
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rv.      THE  REAL  PARTY  IN  INTEREST  WHEN  THE  ASSIGNMENT  IS  SUBJECT 
TO  A  CONDITION,  EXPRESSED  ON  THE  FACE  OF  THE  ASSIGNMENT 

OR  IN  A  COLLATERAL  AGREEMENT. 

WEBB  &  HEPP  V.  MORGAN,  McCLUNG  &  COMPANY. 
Supreme  Court  of  Missouri,  March  Term,  1851. 

[14  Mo.  428.] 

On  July  13,  1849,  t^^  plaintiffs  below,  now  the  defendants  in  error, 
sued  on  promissory  notes,  dated  Feb'y  20th,  1848,  payable  eight  months 
after  date  to  L.  M.  Wiley  &  Co.,  and  assigned  by  them,  on  July  i,  1849, 
to  the  plaintiffs.  In  his  answer  the  defendant  Webb  admitted  the 
execution  9f  the  notes  sued  on  but  denied  that  the  plaintiffs  were  the 
owners  of  these  notes,  and  stated  that  Wiley  &  Co.  were  the  only  per- 
sons really  interested  in  them.  The  answer  of  Hepp  was  in  substance 
the  same  as  Webb's.  Judgment  was  rendered  below  for  the  amount 
claimed,  with  interest.     A  motion  for  a  new  trial  was  overruled. 

It  appears  that  on  the  trial  below  the  plaintiffs  admitted  that  they  had 
no  interest  in  the  notes,  and  were  acting  merely  as  agents  for  Wiley  & 
Co.,  to  collect  the  same.  The  reasons  contained  in  the  motion  for  a 
new  trial  are  that  the  court  erred  in  entering  judgment  against  the 
defendants;  that  the  verdict  and  finding  of  the  court  below  were  against 
evidence,  against  law,  and  against  law  and  evidence. 

Hudson,  for  appellant. 

Kirtley,  for  appellee.* 

Ryi^and,  J. — ^The  only  question  arising  in  this  case  is,  can  an  assignee 
to  whom  a  promissory  note  has  been  assigned  for  collection,  bring  the 
suit  on  the  note  in  his  name  as  assignee,  undei  the  new  statute  regu- 
lating the  "practice  in  courts  of  justice?"  The  appellants,  who  were 
defendants  below,  contend  that  the  plaintiffs  below  can  not  maintain 
their  action,  under  the  above  mentioned  statute,"  because  they  say  that 
the  said  plaintiffs  were  not  the  party  really  interested  in  the  suit. 

The  first  section  of  the  3rd  art,  of  said  act  is  as  follows : 

"  Every  civil  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided  in  the  next  section. 

"  Sect.  2.  An  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  may  sue,  in  his  own  name,  without  join- 
ing with  him  the  person  for  whose  benefit  the  suit  is  prosecuted. 

"Sect.  3.  In  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  shall  be  without  prejudice  to  any  set-off,  or  other  defence,  existing  at 
the  time  of,  or  before  notice  of  the  assignment;  but  this  section  shall  not  apply 
to  bills  of  exchange,  nor  to  promissory  notes  for  the  payment  of  money  expressed 

1  The  reporter's  statement  of  facts  has  been  abridged;  the  arguments  are  omitted. 

2  The  first  section  of  the  3rd  article  of  the  new  code. 
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on  the  face  thereof,  to  be  for  value  received,  negotiable  and  payable  without 
defalcation. ' ' 

By  the  act  concerning  •*  bonds  and  notes,  '*  passed  in  1845  (see  Rev, 
Code,  1845,  p.  190)  *'all  bonds  and  promissory  notes  for  money  or 
property  shall  be  assignable  by  endorsement  on  such  bond  or  note,  and 
the  assignee  may  maintain  an  action  thereon  in  his  own  name  against 
the  obligor,  or  maker, "  &c. 

There  is  no  doubt  that  the  legislature  did  not  intend  by  the  new  act 
concerning  "practice  in  courts  of  justice,  *'  to  repeal  the  law  of  1845, 
concerning  bonds  and  notes.  They  well  knew  that  an  assignee  could 
sue  in  his  own  name ;  and  the  3rd  section  of  the  new  act  above 
quoted  plainly  implies  the  right  of  an  assignee  to  sue  in  his  own  name. 
But  in  this  case,  it  is  said  that  the  assignees  have  no  interest ;  they 
are  merely  the  agents  for  collection.  We  consider  that  the  assignment 
to  them  creates  in  them  such  legal  interest,  that  they  thereby  become 
the  persons  to  sue.  The  assignment  passes  to  them,  under  the  law  of 
1845,  the  legal  title  to  the  note,  and  makes  it  their  duty  to  sue — and 
we  think  the  court  below  acted  properly  in  overruling  the  defendants' 
motion,  and  in  rendering  judgment  for  the  plaintiffs. 

Whenever  the  evidence  shows  the  endorsement  in  assignment  of  the 
note  or  bill  of  exchange  or  bond  to  the  plaintiff,  that  assignment 
makes  such  plaintiff  the  party  in  legal  interest ;  and  authorizes  the 
action  in  his  name.  We  can  not  believe  that  the  legislature  intended 
that  the  courts  should  permit  a  defendant  to  come  forward  with  such  a 
matter  of  defence  as  is  here  set  up.  If  he  has  a  valid  claim  or  defence 
against  the  original,  (payee,)  he  can  avail  himself  of  it  under  the 
statute  ;  see  sec.  3,  above  quoted. 

We  think  the  design  of  the  court  below  must  be  consonant  with  the 
principles  of  law,  and  best  calculated  to  promote  right  and  justice. 

Judge  Napton  concurring,  it  is  therefore  agreed  that  the  judgment 
below  be  affirmed. 


HILTON  V,  WARING  AND  REED. 

Supreme  Court  op  Wisconsin,  June  Term,  1858. 

[7  Wis,  492.] 

Action  upon  a  promissory  note,  brought  by  the  appellant  against  the 
respondents. 

The  complaint  states,  on  information  and  belief,  that  on  August  3, 

1855,  the  defendants  made  their  promissory  note  in  writing,  whereby 
they  promised  to  pay  Enos  Beall  or  order,  $1,288.92,  by  March  i,  1857, 
and  then  and'thtre  delivered  the  same  to  said  Beall ;  that  on  April  15, 

1856,  Beall  made  his  promissory  note  payable  to  the  plaintiff  or  order, 
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on  June  i,  1856,  for  $537.22;  that  the  said  Enos  Beall,  on  April  15, 
1856,  in  wnting,  assigned  and  delivered  the  promissory  note  of  the 
defendants  to  the  plaintiflf,  as  collateral  security  for  the  payment  of  the 
said  sum  of  $537.22,  according  to  the  conditions  of  Beall's  said  promis- 
sory note  ;  that  the  defendant  Waring  had  notice,  and  the  plaintifi 
believes  that  Reed  also  had  notice,  of  the  assignment  to  the  plaintiff, 
as  collateral  security  of  the  promissory  note  made  and  delivered  by 
them  to  Beall,  before  its  maturity. 

The  plaintiff,  upon  his  knowledge,  says,  that  he  is  now  the  lawful 
owner  and  holder  of  the  said  promissory  note,  made  and  delivered  by 
the  said  Enos  Beall  to  the  plaintiff,  on  April  15,  1856,  whereby  he 
promised  to  pay  to  the  plaintiff,  or  his  order,  the  sum  of  $537.22,  and 
that  the  said  Enos  Beall  is  justly  indebted  to  him  thereupon,  in  the 
sum  of  $537.22 ;  that  though  the  said  promissory  note,  made  and 
delivered  by  the  said  defendants  to  the  said  Enos  Beall,  and  by  the 
said  Enos  Beall  assigned  and  delivered  to  the  plaintiff,  became  due 
before  the  commencement  of  this  action,  yet  they,  the  said  defendants, 
have  not  paid  the  same  to  the  plaintiff,  or  any  part  thereof. 

And  the  plaintiff  further  says  that  he  is  now  the  lawful  holder  of  the 
said  promissory  note  of  the  defendants,  made  and  delivered  by  them  to 
Enos  Beall,  on  August  3,  1855,  and  by  the  said  Beall,  on  April  15,  1856, 
assigned  to  the  plaintiff  as  collateral  security,  and  that  the  defendants 
are  indebted  to  him  by  virtue  of  said  assig^Aient  and  delivery  by  said 
Enos  Beall  of  said  note  of  defendants,  thereupon,  in  the  sum  of  $1288.92, 
principal,  with  interest  thereon,  from  March  i,  1857.  Wherefore  the 
plaintiff  demands  judgment,  &c. 

A  demurrer  to  the  complaint  was  sustained,  and  the  plaintiff 
appealed.* 

Smith  V.  KeyeSy  for  the  appellant. 

Wheeler  v.  Kimball ^  for  the  respondents. 

By  the  Court,  Cole,  J. — The  objections  taken  to  the  complaint  by  the 
demurrer,  are: 

1.  That  it  appears  upon  the  face  thereof  that  the  same  does  not  state 
facts  sufl&cient  to  constitute  a  good  cause  of  action;  and 

2.  For  that  it  appears  upon  the  face  thereof  that  there  is  a  defect  of 
parties  defendant,  in  this:  it  appears  upon  the  face  of  the  complaint  that 
Enos  Beall  is  a  necessary  party  defendant. 

We  do  not  deem  it  necessary  to  say  more  in  answer  to  the  first  objec- 
tion taken  to  the  complaint,  than  to  remark  that  in  our  opinion  the 
complaint  does  state  facts  suflftcient  to  constitute  a  cause  of  action. 
Perhaps  the  complaint  unnecessarily  sets  forth  the  interest  which  Hil- 
ton, as  pledgee,  has  in  the  note  of  the  defendants.  Being  the  bona  fide 
holder  of  that  note  he  might  undoubtedly  have  brought  his  action  upon 
it,  and  recovered  judgment  for  the  amount  due  thereupon,  regardless  of 
any  interest  the  pledger,  Beall,  might  have  in  the  proceeds  after  the 

1  The  reporter's  statement  of  facts  has  been  abridged. 
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payment  of  the  note  which  he  had  given  to  Hilton.  But  the  fact  that 
the  complaint  does  disclose  the  true  nature  of  the  transaction,  and  that 
Hilton  took  this  note  as  collateral  security  for  the  one  which  Beall  had 
given  him,  by  no  means  renders  the  complaint  bad. 

Neither  can  we  conceive  that  it  was  necessary  to  make  Beall  a  party 
to  this  action.  It  appears  he  had  given  a  note  to  the  appellant  for 
$537.22,  and  to  secure  the  payment  of  it  had  turned  out  the  note  upon 
which  the  suit  was  brought,  as  collateral  security.  What  earthly 
necessity  could  there  be  of  making  him  a  party  to  this  action  ?  None 
whatever.  He  had  a  residuary  interest  in  the  note,  to  be  sure;  for,  if 
Hilton  realized  more  than  his  debt  from  the  security,  he  would  be  com- 
pelled to  account  to  Beall  for  the  overplus.  But  it  was  not  necessary 
that  he  should  be  a  party  to  the  action  to  collect  the  amount  of  the  re- 
spondent's note.  All  interest  he  had  in  that  matter  was  that  they 
should  pay  their  note  with  the  least  unnecessary  delay. 

The  order  of  the  circuit  court  sustaining  the  demurrer  must  be 
reversed  and  the  cause  remanded  to  the  circuit  court  for  further  pro- 
ceedings according  to  law.  * 


WILLIAMS  V.  NORTON. 
Supreme  Court  of  Kansas,  February,  1865. 

[3  Kan.  295.] 

This  was  an  action,  tried  before  a  jury,  brought  on  a  promissory 
note  alleged  to  have  been  transferred  to  plaintiff  as  security  for  a  debt, 
with  power  to  sue  in  his  own  name.  The  plaintiff  alleged  that  at  the 
time  of  the  suit  he  was  the  legal  owner  and  holder  of  the  note.  Among 
other  defences,  including  a  general  denial,  the  answer  denied  that  the 
plaintiff  was  the  legal  owner  and  holder  of  the  note  sued  upon. 

The  plaintiff  having  rested,  the  defendant  moved  for  a  non-suit, 
and  the  motion  being  sustained,  judgment  was  ordered  for  defendant 
for  costs.  A  motion  to  set  aside  the  order  granting  the  motion  for 
non-suit  was  overruled. 

W.  P.  Gambell,  for  plaintiff  in  error. 

Wm.  G.  Mathias  and  Louis  Bumes,  for  defendant  in  error. 

By  Jhe  Court,  Crozier  C.  J. — ^The  execution  of  the  note  was 
admitted  by  the  pleadings,  but  the  assignment  to  the  plaintiff  was 
denied.  The  defendant  denied  that  he  was  the  lawful  owner  or  holder 
of  it,  and  hence  was  not  the  real  party  in  interest,  as  required  by  the 
32d  section  of  the  Code. 

The  evidence  showed  that  there  was  no  written  indorsement,  trans- 
fer, or  assignment  of  the  note  to  the  plaintiff.     None  was  necessary  to 

1  Sec  also,  Curtis  v.  Mohr  (1864),  18  Wia.  615;  Union  National  Bank  v.  Robrrts  (1878),  45 
Wis.  373;  Peck  V.  Yorks  (1878),  75  N.  Y.  421;  Butler  v.  Rockwell  (1890),  14  Colo.  125,  134. 
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enable  him  to  sue  in  his  own  name.  A  negotiable  promissory  note  may 
be  assigned  orally ;  a  mere  delivery  for  a  valuable  consideration  will 
pass  the  title.  Any  beneficial  interest  in  the  proceeds  of  a  note,  accru- 
ing from  the  payee  to  the  transferee,  will,  upon  a  delivery  of  the  note 
with  an  understanding  that  he  is  to  receive  the  money  on  it,  be  a  suffi- 
cient consideration  to  vest  in  the  transferee  such  title  as  will  enable 
him  to  sue  in  his  own  name ;  and  that  too  although  he  may  not  be 
entitled  to  apply  to  his  own  use  the  whole  proceeds.  A  delivery  by  the 
payee  to  his  surety  or  indemnity,  with  authority  to  receive  the  mone}- 
and  pay  the  principal's  debt,  will  enable  the  surety  to  sue  in  his  own 
name.  He  will,  within  the  meaning  of  the  Code,  be  the  *'  real  party  in 
interest. '  * 

Applying  these  principles  to  the  testimony  of  the  plaintiff,  it  will 
be  found  sufficient  to  have  warranted  a  verdict  in  his  favor.  The  pos- 
session of  the  note  was  admitted.  It  went  into  the  possession  of  the 
plaintiff  by  authority  of  the  payee.  The  former,  if  not  the  creditor  of 
the  latter,  was  his  surety,  and  was  authorized  to  receive  the  money  by 
express  stipulation.  The  existence  of  these  facts  would  give  the  plain- 
tiff a  right  to  a  verdict,  and  his  own  testimony  tended  to  establish  all 
of  them.  Such  being  the  situation,  the  court  not  only  erred  in  dismiss- 
ing the  action,  but  the  error  prejudiced  the  substantial  rights  of  the 
plaintiff. 

Something  was  said  in  the  argument  about  the  non-production  of  the 
note  at  the  trial.  There  was  no  necessity  of  offering  it  in  evidence. 
Every  thing  such  a  performance  would  have  proved,  or  tendered  to 
prove,  was  admitted  by  the  pleadings.     .     .     . 

The  production  of  the  paper  being  wholly  unnecessary  as  a  matter 
of  evidence,  the  plaintiff  was  not  required  from  legal  considerations  to 
perform  an  act  so  entirely  supererogatory. 

The  judgment  will  be  reversed  and  the  court  below  ordered  to  set 
aside  the  non-suit  and  proceed  with  the  cause. 

All  the  justices  concurring.' 

1  Only  so  much  of  the  case  is  g^iven  as  relates  to  the  one  point. 

See  also,  l^ichtia  National  Bank  v.  Maltby  (1S94),  53  Kan.  567:  **  In  an  action  upon  a  cer- 
tificate of  deposit  which  is  in  form  a  negotiable  instrument  and  is  not  in  the  possession  of 
the  plaintiff,  and  where  ownership  is  alleged  by  the  plaintiff,  an  unverified  answer,  densring 
that  plainliff  is  the  owner  and  holder  of  the  certificate  and  alleging  that  another  was  the 
owner  and  had  drawn  the  same  from  the  bank,  presents  an  issue  for  trial  which  precludes 
the  sustaining  of  a  motion  for  judgment  upon  the  pleadings  without  proof.*'— J?<f. 
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GRADWOHIv  V.  HARRIS  AND  TURRILL,  Defendants,  AND 
WAUGENHEIM  AND  BLUM,  Intervenors. 

Supreme  Court  op  California,  October,  1865. 

[29  Cal.  150.] 

This  action  was  brought  to  recover  moneys  alleged  to  have  been 
advanced  by  Waugenheim  &  Blum  on  the  following  contract : 

*'  We,  the  andersigned,  agree  to  refund  and  pay  within  thirty  days,  to  Messrs. 
Waugenheim  &  Blum,  such  sum  or  sums  as  they  may  pay  to  the  order  or  certifi' 
cate  of  William  A.  Johnson,  (a  foreman  of  the  Silver  Mountain  Toll  Road  Com- 
pany, )  given  by  him  to  any  employees  who  have  labored  for  said  company  under 
him;  also,  to  the  order  or  certificate  as  above  of  George  Phillips,  a  foreman  of 
said  company,  to  any  employees  who  have  labored  for  said  company  under  him, 
with  interest  thereon  from  the  date  of  said  payments  at  the  rate  of  two  per  cent, 
per  month,  payable  in  gold  coin  of  the  United  States. 

"Sacrbmsnto  City,  January  loth,  1864. 

••Lew  B.  Harris, 

M.   H.  TURRILL." 

Plaintiff  claimed  as  the  assignee  of  Waugenheim  &  Blum.  The  de- 
fendants appealed.     The  other  facts  are  sufBciently  stated  in  the  opinion. 

H,  H,  Hartley y  for  appellants. 

Coffroth  V,  Spaulding,  for  respondent.* 

Shapter,  J. — The  plaintiff  sues  as  assignee  of  Waugenheim  &  Blum. 
The  assignment  is  denied  by  the  defendants  in  their  answer.  Waugen- 
heim &  Blum  intervened,  alleging  that  they  were  and  ever  had  been  the 
owners  of  three-fourths  of  the  claim  in  suit,  and  praying  judgment  for 
the  amount.  The  case  was  tried  by  the  court  and  judgment  was  entered 
for  the  plaintiff  and  intervenors  to  recover  of  the  defendants  the  whole 
claim  as  an  entirety;  and  it  was  further  ordered  and  adjudged  that  the 
plaintiff  was  entitled  to  one-fourth  of  the  amount  and  the  intervenors  to 
the  other  three- fourths. 

First. — ^The  evidence  of  the  plaintiff  to  prove  that  the  entire  claim 
was  assigned  to  him,  was  an  indorsement  in  blank  by  Waugenheim  & 
Blum  of  a  document  signed  by  the  defendants,  in  which  the  amount 
due  on  the  contract  in  suit  was  stated  at  $3,736.46. 

Though  it  was  in  fact  understood  by  the  parties  that  the  beneficial 
interest  to  pass  by  the  assignment  was  limited  to  one-fourth  of  the 
claim,  still  the  plaintiff,  as  holder  of  the  legal  title,  could  sue  for  and 
recover  the  whole  amount.  It  was  competent,  however,  for  the  assign- 
ors to  assert  their  equitable  right  by  intervening  in  the  action.  Had 
they  not  intervened  they  would  have  been  bound  by  the  direct  and 

1  TheargumenU  are  omitted. 
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legal  operation  of  the  judgment.     Horn  v.    The  Volcano  Water  Com- 
pany, 13  Cal.  62.* 


EATON  V,  ALGER. 

Supreme  Court  op   New  York,  St.  Lawrence   General  Term, 

October,  6,  1868.    . 

[57  Barb.  179.] 

Appeal  from  a  judgment  entered  upon  a  verdict  of  a  jury. 

The  action  was  brought  in  1858,  by  Josiah  Eaton,  then  in  life,  against 
the  defendant  John  P.  Alger,  and  Wilks  S.  Alger,  since  deceased,  on 
a  promissory  note,  purporting  to  be  made  by  the  defendant  John  P. 
Alger  to  Ira  M.  Clark,  and    indorsed  by  Wilks  S.  Alger,  for  $629.75. 

The  defendants  answered  separately,  and  set  up  the  same  defences, 
namely  :  First y  that  the  note  was  void  for  usury  taken,  by  the  payee, 
Clark  ;  and,  secondly,  that  the  plaintiff  was  not  the  real  party  in  inter- 
est, but  that  the  note,  at  the  time  of  the  commencement  of  the  action, 
belonged  to  and  was  the  property  of  Ira  M.  Clark,  the  payee  in  said 
note,  who  was  the  real  party  in  interest  in  the  action. 

The  action  was  tried  at  the  Saratoga  circuit,  in  May,  i860,  before 
Justice  James  and  a  jury,  where  the  plaintiff  was  nonsuited  on  both  of 
the  grounds  set  up  in  the  answer  in  defence,  and  judgment  was  entered 
up  for  the  defendants,  on  the  verdict.  On  appeal,  this  was  affirmed  by 
the  General  Term,  but  subsequently,  on  appeal,  was  reversed  by  the 
Court  of  Appeals,  and  a  new  trial  granted. 

Pending  the  appeal  in  the  Court  of  Appeals,  the  original  plaintiff, 
Josiah  Eaton,  died,  and  the  present  plaintiffs,  his  administrators,  were 
duly  substituted  in  his  place  and  stead ;  and  the  defendant  Wilks  S. 
Alger  having  died,  his  executors,  J,  P.  Butler  and  Elihu  Wing,  were 
duly  substituted  defendants  in  his  place  and  stead. 

1  The  judgment  was,  however,  reversed  upon  a  point  of  evidence,  and  a  new  trial  ordered. 

On  the  right  of  the  beneficial  owner  to  intervene,  see  also  Osborn  v.  McClelland  (1SS5),  43 
O.  S.  2S4:  "  Sec  ions  3171  and  3172  of  the  Revised  Statutes,  which  define  \^-hat  instruments  are 
negotiable  and  provide  that  the  indorsee  or  holder  thereof  may  maintain  an  action  thereon  in 
his  own  name,  must,  in  determining  who  is  the  proper  party  plaintiff,  be  construed  in  connec- 
tion with  section  4903  of  the  Revised  Statutes,  which  requires  actions  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  provided  in  sections  4904  and  4995.  .  .  This  applies 
as  well  to  negotiable  paper  as  to  choses  in  action,  unless  the  indorsee  or  holder  is  protected 
under  t'  c  rules  of  commercial  law,  by  which,  if  he  be  such  indorsee  or  holder  before  due,  in 
go-id  faith,  and  for  valuable  consideration,  he  takes  the  same  free  from  all  equities. 

"Therefore,  if  such  indorsee  or  holder,,  who  is  not  thus  protected,  sues  to  recover  thereon,  { 

it  is  a  good  defence  for  the  maker  to  show  that  he  is  not  the  real  party  in  interest,  unless  he 
is  authorized  to  sue  under  sections  49<>t  or  4995- 

**  So  the  real  owner  may  intervene  and,  by  cross-petition,  obtain  the  relief  to  which  he  is 
entitled,  as  against  the  indorsee  or  holder  who  is  the  apparent  owner."— /Vr  CrRiAM. 

Compare  Eltlinf^er  v.  Persian  Rug  and  Carpet  Co.  (1894),  142  N.  Y.  1S9,  given  in  text,  infrOy 

and  the  notes  thereto.— £'f/.  1 

i 
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The  action  was  again  tried  at  the  Saratoga  circuit,  in  January,  1868, 
before  Justice  Rosekrans  and  a  jury. 

On  the  trial  the  plaintiffs  proved  the  making  and  indorsing  of  the 
note,  and  rested.  The  defendants  then  offered  to  show  that  the 
plaintiffs*  intestate,  Eaton,  said  to  the  defendant  John  P.  Alger,  before 
this  suit  was  brought,  that  he  had  no  interest  in,  or  title  to,  the  note, 
but  was  the  mere  agent  of  Clark.  This  was  objected  to  as  irrelevant 
and  incompetent,  and  because  the  defendants  were  not  in  a  position  to 
question  the  title  of  the  plaintiffs  to  the  note.  The  objection  was  sus- 
tained, and  the  defendants  excepted. 

The  defendants  then  put  in  evidence  the  following  receipt : 

*'  Rec'd.  of  Ira  M.  Clark  a  note  against  J.  P.  Alger,  indorsed  by  W.  S.  Alger,  for 
six  hundred  and  twenty-five  75  100  dollars,  which  I  agree  to  account  for  on 
demand.     Aug.  24th,  1858.  Josiah  Eaton." 

and  in  connection  therewith  again  offered  the  evidence  above  stated, 
which  was  again  objected  to  and  excluded,  and  the  defendants  excepted. 

The  defendants  then  offered  to  show  that  it  was  not  designed  by  the 
parties  that  the  title  to  the  note,  or  any  interest  therein,  should  vest  in 
Eaton ;  that  he  only  took  it  as  agent.  This  was  objected  to,  the 
objection  sustained,  and  the  defendants  excepted.  The  defendants  next 
offered  to  show  that  Clark  claimed  to  own  the  note,  and  said  that 
Eaton  had  no  interest  in  it.  This  was  objected  to,  the  objection  sus- 
tained, and  the  defendants  excepted.  The  evidence  being  closed,  the 
defendants'  counsel  requested  the  court  to  charge  the  jury  that  the 
receipt  on  its  face,  unexplained,  showed  the  note  in  suit  to  be  the 
property  of  Clark,  and  that  Eaton  had  no  right  or  title  to  it,  at  the 
commencement  of  this  action.  The  court  refused  so  to  charge,  and  the 
defendants  excepted.  The  plaintiffs  had  a  verdict  for  the  amount  of 
the  note  and  interest,  upon  which  judgment  was  entered,  and  the  de- 
fendants appealed. 

A.  Pond,  for  the  appellants. 

E.  Cowen,  for  the  respondents.* 

By  the  Court,  James,  J.  The  real  question  in  this  case  is,  whether 
the  defendant  should  have  been  allowed  to  prove  that  the  plaintiffs  were 
not  the  real  owners  of  the  note  in  suit. 

As  the  Code  stood  when  this  action  was  commenced^  every  action  was 
required  to  be  brought  in  the  name  of  the  real  party  in  interest,  except 
as  otherwise  provided.  Code  §111.  No  other  provision  covered  a  case 
like  this.  It  would  therefore  seem  very  clear,  that  a  defendant,  on  such 
an  issue  made  by  the  pleadings,  would  have  the  right  to  show  that  the 
plaintiff  was  not  the  real  party  in  interest,  particularly  if  he  had  pleaded 
a  defence  in  the  action  good  as  against  such  pretended  real  party.  The 
plaintiffs,  however,  insist  that  notwithstanding  this  provision  of  the 
Code,  the  indorsee  of  a  note,  or  the  holder  of  a  note  payable  to  bearer 

1  The  arguments  are  omitted. 
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or  indorsed  in  blank,  may  maintain  an  action  upon  it,  although  not  in 
fact  the  owner,  nor,  as  between  himself  and  the  owner,  entitled  to  the 
proceeds  when  collected.  That  such  was  the  rule  before  the  Code,  is 
conceded  ;  and  the  argument  is,  that  it  was  abolished  by  the  Code ; 
that  the  codifiers  and  legislature  so  intended.  In  their  report  to  the 
legislature  the  codifiers  said,  '*The  rules  respecting  parties  in  the 
courts  of  law  differ  from  those  in  the  courts  of  equity  ;  the  blending  of 
the  jurisdiction  makes  it  necessary  to  revise  those  rules  to  some  extent ; 
in  doing  so  we  have  had  a  threefold  purpose  in  view :  ist.  To  do 
away  with  the  artificial  distinctions  existing  in  the  courts  of  law,  and 
to  require  the  real  party  in  interest  to  appear  in  court  as  such ;  2d.  To 
require  the  presence  of  such  parties  as  are  necessary  to  make  an  end  to 
the  controversy ;  and  3d.  To  allow,  otherwise,  great  latitude  in  respect 
to  the  number  of  parties  who  may  be  brought  in.  .  .  .  The  true 
rule  undoubtedly  is  that  which  prevails  in  the  courts  of  equity,  that  he 
who  has  the  right  is  the  person  to  pursue  the  remedy.  We  have 
adopted  that  rule. ' '  This  section,  now  §111,  was  adopted  by  the  legis- 
lature precisely  as  submitted  by  the  codifiers,  showing  that  they  ap- 
proved the  reasons  given  by  the  codifiers  for  its  adoption.  It  is  therefore 
quite  immaterial  what  was  the  rule  previous  to  the  Code,  if  thereby  the 
legislature  intended  to,  and  did,  change  the  rule,  by  express  enact- 
ment. That  they  did  so  we  think  clear,  from  the  language  of  the  stat- 
ute and  the  reasons  for  its  adoption.  In  their  reasoning  the  codifiers 
allude  to  the  existing  rules  and  the  necessity  for  a  revision,  one  pur- 
pose of  the  proposed  change  being  to  require  the  real  person  in  interest 
to  appear  in  court  as  such,  followed  by  an  act  providing  that  **  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest." 
This  reasoning,  and  this  enactment,  seem  too  plain  for  misconception. 
This  act  is  emphatic;  it  uses  the  Saxon  word  **  must,''  (a  verb  which 
has  not  yet  been  twisted  by  judicial  construction,  like  the  word  **may*' 
and  '*  shall,  **  into  meaning  something  else,)  to  place  beyond  doubt  or 
cavil  what  it  intended. 

The  courts  have  heretofore  held  that  an  action  could  not  be  main- 
tained unless  in  the  name  of  the  real  party  in  interest.  In  Killmore  v. 
Culver  [1857],  24  Barb.  656,  in  an  action  on  a  note,  it  was  held  **that 
the  plaintiff,  who  held  the  note  merely  for  prosecution,  could  not  main- 
tain an  action,  because  not  the  real  party  in  interest.**  In  Clark  v, 
Phillips  [i860],  21  How.  87,  the  court  said :  **  This  action  on  a  prom- 
issory note  can  not  be  sustained,  because  not  brought  by  the  real  party 
.in  interest."  And  in  James  v.  Chalmers  [1852],  2  Selden,  215,  it  was 
^said  that  **  under  the  Code  of  Procedure,  if  it  appears  that  the  plaintiff 
is  not  the  real  party  in  interest,  it  is  a  bar  to  the  action,  and  no  further 
defence  is  necessary. " 

This  covers  the  entire  ground  of  this  case,  and  shows  clearly  that  the 
judge  at  circuit  erred  in  excluding  the  evidence  offered. 
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But  it  may  be  said  that  the  remark  in  James  v.  Chalmers  was  not 
necessary  to  a  decision  of  the  case.  If  this  is  conceded,  still,  as  the 
opinion  was  concurred  in  by  seven  of  the  eight  members  of  the  court, 
without  any  objection  to  the  above  remark,  it  illustrates  how  that  sec- 
tion of  the  Code  was  understood  by  the  bench. 

The  importance  of  the  rule  enacted  by  the  Code  is  illustrated  in  this 
case.  One  defence  set  up  is  usury.  It  was  charged  against  the  payee 
of  the  note,  the  alleged  real  party  in  interest.  It  was  sought  to  estab- 
lish this  defence  by  proof  of  his  admissions  and  declarations  ;  but  as  he 
was  not  a  party  to  the  action,  they  were  excluded  as  hearsay,  within 
the  rule  oi  Paige  v,  Cagmn,  7  Hill,  361.  Had  the  action  been  in  Clark  *s 
name,  his  declarations  would  have  been  admissible  as  evidence  in  chief; 
and  if  the  real  party  in  interest,  he  should  not  be  permitted,  by  a  nomi- 
nal transfer,  to  defeat  the  other  party  in  the  use  of  his  own  admissions 
and  declarations. 

It  was  earnestly  insisted  that  this'  question  had  been  expressly 
decided  in  City  Bank  of  New  Haven  v.  Perkins^  29  N.  Y.  554,  and  Brown 
V,  Penfield,  36  N.  Y.  473.  But  neither  case  is  in  point.  The  question 
in  each  was  whether  an  actual  transfer,  good  in  form,  and  for  a  valua- 
ble consideration,  could  be  impeached  by  the  defendant  showing  that 
the  transfer  was  not  good  as  against  the  other  party,  and  the  court  held 
that  **  nothing  short  of  mala  fides ^  or  notice  thereof,  would  enable  an 
indorser  or  acceptor  of  negotiable  paper  to  defeat  an  action  brought 
upon  it  by  one  who  is  apparently  a  regular  indorsee  or  holder,  espec- 
ially when  there  is  no  defence  to  the  indebtedness  ;  that  as  to  anything 
beyond  the  bona  fides  of  the  holder,  the  defendant  who  owes  the  debt 
has  no  interest ;  it  is  sufficient  if  the  plaintifiPs  title  is  good  as  against 
the  defendant.** 

In  this  action  we  are  to  presume,  from  the  offer,  that  the  plaintiff  was 
not  a  regular  indorsee  or  holder;  that  he  held  the  note  apparently  as 
agent  for  the  payee,  against  whom  the  defendants  claimed  a  good 
defence.  In  this  view  the  defendants  were  interested  in  questioning 
the  plaintifTs  title,  and  had  the  right  to  be  heard  upon  that  point. 

The  question  is  not  whether  there  was  proof  showing  that  the  plaintiffs 
were  not  the  real  parties  in  interest,  but  whether  the  defendants  could 
g^ve  evidence  to  prove  such  allegation.  If  the  defendants  could  make 
such  proof,  the  case  came  within  the  principle  of  the  two  cases  last 
above  cited;  it  would  impeach  the  bona  fides  of  the  plaintiff's  posses- 
sion, coupled  with  a  legal  defence  pleaded,  which  the  defendants  should 
have  an  opportunity  to  establish,  in  an  action  by  the  real  owner. 

But  upon  the  broader  ground,  if  the  plaintiffs  were  not  the  real 
parties  in  interest,  that  of  itself,  under  section  1 1 1  of  the  Code,  was  a 
bar  to  all  further  proceedings  in  the  action,  and  a  complete  defence  as 
against  the  plaintiffs.  The  law  of  this  state  no  longer  permits  actions 
to  be  prosecuted  in  the  name  of  nominal  plaintiffs;  the  moment  that 
fact  appears  the  action  is  ended,  no  matter  what  the  character  of  the 
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instrument  on  which  it  is  founded;  whether  negotiable  or  not;  or 
whether  the  defendant  has,  or  has  not,  any  defence  to  the  indebtedness. 
For  these  reasons  the  learned  judge  erred  in  not  allowing  the  defend- 
ants to  make  the  proof  offered,  and  a  new  trial  should  be  granted;  costs 
to  abide  the  event. 


ALLEN  V.  BROWN. 
Commission  op  Appeai^s,  New  York,  December  29,  1870. 

[44  N.  Y,  228.] 

Appeal  from  an  order  of  the  Supreme  Court  at  General  Term,  affirm- 
ing a  judgment  in  favor  of  the  plaintiff,  entered  upon  the  report  of  a 
referee. 

In  the  spring  of  1858,  Constant  Cook,  Jotham  Clark,  Trumbull 
Carey,  and  the  defendant  owned  certain  claims  against  the  Madison  and 
Indianapolis  Railroad  Company.  The  defendant  was  about  to  go  west 
that  spring  to  settle  his  own  share  of  the  claim,  and  applied  to  Cook, 
Carey,  and  Clark  to  take  charge  of  the  settlement  of  their  interests  in 
the  same  matter,  and  received  from  each  of  them  power  to  do  so.  Each 
of  the  parties  was  to  pay  one- fourth  of  the  expenses.  The  defendant 
went  west,  made  a  settlement  with  the  railroad  company,  and  received 
in  full  for  the  claims  thirty-six  income  bonds  of  $1,000  each,  made  by 
the  company;  also  three  notes,  made  by  the  company,  dated  October  i, 
1859,  one  for  $491.61,  payable  eighteen  months  after  date,  one  for 
$1,404.60,  payable  two  years  after  date,  and  the  other  for  $1,404.60,  pay- 
able three  years  after  date,  and  all  payable  at  the  cffice  of  Winslow, 
Lanier  &  Co.,  in  New  York.  The  notes  were  good  security,  as  found 
by  the  referee,  and  were  all  prid  at  maturity.  After  the  notes  were 
paid,  the  parties  interested  in  them  applied  to  the  defendant  for  their 
several  shares  of  the  avails,  and  he  denied  that  he  had  received  any- 
thing on  the  notes,  alleging  that  they  were  worthless.  They  then 
severally  asked  the  defendant  to  give  up  the  bonds  he  had  received 
from  them.  This  he  refused  to  do  unless  they  would  first  pay  a  claim 
he  made  for  his  services  and  expenses.  Defendant  did  afterward  sur- 
render to  each  of  the  parties  one-fourth  of  the  bonds  he  received  on  the 
settlement,  less  the  coupons,  which  he  had  detached  for  collection.  On 
the  13th  May,  1863,  Cook,  Carey,  and  Clark  assigned  all  their  interest 
in  the  demand  to  the  plaintiff,  and  this  action  was  commenced  on  8th 
June,  1863. 

The  only  controversy  in  the  case  is  as  to  the  notes  or  the  avails  of 
them.  On  the  trial  the  defendant  claimed  that  he  had  sold  the  notes 
referred  to  for  less  than  the  face  of  them.  The  referee  reported  in  favor 
of  plaintiff  for  $2,006.64,  on  which  judgment  was  entered  with  costs. 
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The  defendant  appealed  to  the  General  Term  of  the  seventh  district, 
where  the  judgment  was  afl&rmed,  and  he  appeals  to  this  court. 

The  complaint  set  forth  the  defendant's  agency  and  the  receipt  of 
bonds  and  notes  by  him,  as  above,  and  alleged,  among  other  things, 
that  he  had  collected  and  received  the  whole  amount  of  the  notes,  with 
interest,  and  refused  to  pay  over  or  account  to  the  assignors  of  the 
plaintiff  for  the  same.  It  contained  several  other  counts  as  for  money 
had  and  received.  No  consideration  was  in  fact  paid  by  the  plaintiff 
upon  the  assignment  to  him. 

John  C,  Strong,  for  the  appellant. 

D,  Rumsey,  for  the  respondent.^ 

Hunt,  C. — The  appellant  insisted  that  the  assignment  from  Cook, 
Clark,  and  Carey  to  the  plaintiff,  conveyed  no  title  upon  which  this  suit 
could  be  brought.  This  point  is  based  upon  the  evidence  given  by  Mr. 
Cook,  when  he  testifies  •  'Allen  paid  me  nothing,  and  I  agreed  with  him 
that  I  would  take  care  of  the  case,  and  if  he  got  beat  it  should  not 
trouble  or  cost  him  anything. ' ' 

I  am  of  the  opinion,  that  the  assignment  is  sufficient  to  sustain  this 
action.  The  Code  abolishes  the  distinction  between  actions  at  law  and 
suits  in  equity,  and  between  the  forms  of  such  actions.  Section  69.  It 
is  also  provided,  in  section  1 1 1 ,  that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise  provided  in 
section  113.  The  latter  section  provides  that  an  executor,  administrator, 
trustee  of  an  express  trust,  may  sue  in  his  own  name.  These  provisions 
are  intended  to  abolish  the  common  law  rule,  which  prohibited  an  action 
at  law  otherwise  than  in  the  name  of  the  original  obligee  or  covenantee, 
although  he  had  transferred  all  his  interest  in  the  bond  or  covenant  to 
another.  It  accomplishes  fully  that  object,  although  others  than  the 
assignee  may  have  an  ultimate  beneficial  interest  in  the  recovery.  In 
a  case  like  the  present,  the  whole  title  passes  to  the  assignee,  and  he  is 
legally  the  real  party  in  interest,  although  others  may  have  a  claim 
upon  him  for  a  portion  of  the  proceeds.  The  specific  claim,  and  all  of 
it,  belongs  to  him.  Even  if  he  be  liable  to  another  as  a  debtor  upon 
his  contract  for  the  collection  he  may  thus  make,  it  does  not  alter  the 
case.     The  title  to  the  specific  claim  is  his.* 

Judgment  affirmed  with  costs, 

1  The  arguments  are  omitted. 

S  Citings  Dtirgin  v.  Ireland  (1856),  14  N.  Y.  an;  Williams  v.  Brown  (1866),  3  Keyes,  486; 
Paddon  V.  Williams  (1863),  i  Rob.  340. 

Only  that  portion  of  the  opinion  which  considers  the  question  in  hand  is  given. 

See  also,  Cottle  v.  Cole  (1866),  20  Iowa,  481,  485:  "The  course  of  decision  in  this  state  estab- 
lishes this  rule,  \  iz:  that  the  party  holding;  the  legal  title  of  a  note  or  instrument  may  sue  on 
it  though  he  be  an  agent  or  trustee,  and  liable  to  account  to  another  for  the  proceeds  of  the 
recovery,  but  he  i  -^  open  in  such  case,  to  any  defence  which  exists  against  the  party  benefi- 
cially interested.  {Farwell  v.  Tyler^  5  Iowa,  535;  Pear  v.  Jones^  6  Id.  169;  Sheldon  v.  Middle- 
ton^  10  Id.  47.)  Or  under  the  Revision,  the  party  beneficially  interested,  though  he  may  not 
have  the  legal  title,  may  sue  in  his  own  name.  (Coyningham  v.  Smithy  16  Iowa,  471)" — ^per 
Dillon,  J. 
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EATON  V,  ALGER. 
Court  op  Appeals  op  New  York,  January  30,  1872. 

[47  N'  r.  345-] 

Action  on  a  promissory  note  made  by  defendant  John  P.  Alger  to  Ira 
Ikl.  Clark,  and  indorsed  by  Wilks  S.  Alger,  since  deceased,  for  the  sum 
of  $629.76. 

A.  Pond,  for  appellants. 

E,  Cowen,  for  respondents.' 

Pbckham,  J. — It  is  urged  that  oral  evidence  was  not  admissible  to 
vary  or  add  to  the  receipt  or  writing  given  by  the  plaintiff  when  the 
note  in  suit  was  delivered  to  him.  That  question  was  distinctly  decided 
by  this  court  when  the  case  was  here  before.'  It  was  necessarily  decided, 
and  after  full  examination  upon  the  merits.  Whether  right  or  wrong, 
it  is  the  law  of  this  case. 

I  do  not  think  the  court  erred  in  refusing  to  non-suit.  The  evidence 
established  sufficient  title  in  the  plaintiff  in  the  note  to  enable  him  to 
maintain  this  action. 

This  receipt  did  not  transfer  the  title.  That  was,  prima  facie,  done  by 
the  delivery  of  the  note  to  plaintiff;  the  note  being  payable  to  bearer. 
That  position  was  not  changed  or  varied  by  the  evidence  of  the  terms 
upon  which  he  held  it. 

The  evidence  substantially  established  that  the  payee  of  the  note 
(Clark)  delivered  it  to  the  plaintiff  upon  his  undertaking  to  collect  it  at 
his  own  expense  and  to  pay  to  Clark  upon  its  collection  $600,  which 
was  the  original  amount  of  the  note  prior  to  its  renewal. 

Here,  it  will  be  noted,  is  no  agreement  to  pay  to  Clark  any  part  01 
the  proceeds  of  this  note,  but  simply  to  pay  to  him  so  much  money  upon 
the  happening  of  an  event  which  the  plaintiff  agreed  to  accomplish. 

The  note  is  transferred  and  delivered  to  the  plaintiff  under  that  con- 
tract; and  in  fulfillment  of  that  contract,  he  proceeds  to  its  collection. 
The  plaintiff  is  thus  made  the  party  in  interest,  within  the  meaning  of 
the  Code,  so  as  to  enable  him  to  maintain  this  action.  Cummings  v, 
Morris,  25  N.  Y.  625. 

This  is  not  like  Langdon  v,  Langdon,  4  Gray,  186.  There  the  note  was 
not  negotiable,  and  no  transfer  of  the  title  in  the  writing.  Here  the 
delivery  transferred  the  title,  if  so  intended  between  the  parties. 

Had  the  plaintiff  paid  to  Clark  $100  on  the  delivery,  and  promised  to 
pay  $500  more  upon  the  collection  of  the  note,  which  he  undertook  to 
accomplish,  it  would  not  be  denied  that  he  was  the  party  in  interest. 
Does  it  make  any  legal  difference  that  he  agreed  to  pay  the  whole  con- 
sideration money  when  the  note  should  be  collected  ? 

1  The  arguments  are  omitted;  the  statement  of  facts  has  been  abridged. 
9  Baton  V.  Alger  (1865),  2  K-ycs,  41. 
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Again,  suppose  he  had  agreed  with  plaintiff  that  he  should  have  the 
whole  note  if  he  would  proceed  to  collect  it  at  his  own  expense  and 
risk,  and  had  delivered  the  note  under  that  arrangement ;  confessedly, 
the  plaintiff  would  then  be  the  party  in  interest.  Does  not  the  like 
consequence  follow,  though  the  plaintiff  should  agree  to  pay  a  certain 
sum  which  was  less  than  the  face  of  the  note  upon  its  collection  ?  Is 
he  not  then  the  party  in  interest  in  the  suit  ? 

He  is  sufl&ciently  the  party  in  interest  in  this  case,  though  he  has  an 
interest  in  but  a  part  of  the  note,  and  though  Clark  be  the  party  in 
interest  in  the  remaining  portion  ;  as  no  such  objection  is  taken  as  that 
Clark  is  a  necessary  party. 

If  the  evidence  showed  that  Eaton,  the  plaintiff,  had  a  mere  power, 
it  was  a  power  coupled  with  an  interest  in  the  note ;  and,  hence,  he 
was  a  party  in  interest  in  the  note. 

This,  it  must  be  conceded,  is  a  close  case,  and  not  free  from  doubt. 
It  is  on  the  border  line.  The  objection  now  is  purely  technical,  as  the 
merits  have  been  fully  tried,  and  no  other  question  remains  in  the  case 
except  as  to  the  title  to  the  note.  No  complaint  is  made  of  the  admis- 
sion or  rejection  of  evidence,  or  of  any  ruling,  except  in  regard  to  this 
question. 

There  are  decisions  fully  warranting  this  action,  irrespective  of  the 

plaintiff^s  interest,  if  he  sue  with  the  assent  of  the  owner  of  the  note. 

But  we  do  not  put  this  decision  upon  that  ground.     It  is  well  settled 

that  the  plaintiff,  to  maintain  this  action,  since  the  Code,  must  be  the 

party  in  interest,  in  the  same  manner  he  is  required  to  be  in  any  other 

contract,  whether  negotiable  or  not.* 

Judgment  affirmed. 


CURTISS  V,  SPRAGUE  AND  HUSE. 

Supreme  Court  of  Cai^ifornia,  January,  1876. 

[51  Cal.  239.] 

On  January  19,  1865,  the  defendant,  Thomas  Sprague,  made,  exe- 
nted,  and  delivered  his  promissory  note  to  the  plaintiff,  Dennis,  in  the 
words  and  figures  following,  to-wit : 

$2400.  January  19,  1865. 

On  the  ist  of  November,  proximo^  I  promise  to  pay  to  Thomas  Dennis,  or 
order,  two  thousand  four  hundred  dollars,  for  value  received,  in  United  States 
gold  coin,  with  interest  at  the  rate  of  one  and  one-half  per  cent,  per  month. 

Thomas  Sprague. 

At  the  time  of  the  making  and  delivery  of  the  note,  the  defendant  Huse 
guaranteed  its  pajonent  by  indorsing  the  same.    When  the  note  fell  due, 

1  Part  of  the  opinion,  dealing  with  another  point,  is  omitted. 
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Dennis  failed  to  make  demand  of  payment  ana  give  notice  of  non-pay- 
ment. Afterwards,  and  about  the  month  of  September,  1866,  Huse 
made  a  payment  on  the  note,  and  said  to  the  payee :  *  *  Mr.  Dennis,  I 
am  responsible  for  that  note.  * '  Dennis  after  this  indorsed  the  note  in 
blank,  and  delivered  it  to  F.  Maguire.  Subsequently,  Maguire  assigned 
the  note  to  Dennis  by  indorsement,  without  recourse,  and  redelivered 
the  same  to  him.  Afterwards,  Dennis  delivered  the  note  to  the  plain- 
tiflf  Curtiss,  without  receiving  any  value,  but  w^ith  an  agreement  that 
Curtiss  should  bring  suit  and  divide  with  him  what  he  recovered. 
The  plaintiflF  recovered  judgment,  and  the  defendants  appealed. 

Chas,  E.  Huse,  for  the  appellants. 

Albert  Packard,  for  the  respondent. 

By  the  Court  :^ — 2.  There  was  no  error  in  the  refusal  of  the  court 
below  to  nonsuit  the  plaintiff  on  the  motion  of  the  defendants.  When 
the  note  was  delivered  to  Curtiss,  it  had  on  the  back  the  blank  indorse- 
ment of  Dennis,  the  payee  ;  and  '*  the  first  effect  of  an  indorsement  in 
blank,  is  to  make  the  paper  payable,  not  to  the  transferee  as  indorsee, 
but  as  bearer.*'  2  Parsons  on  Notes  and  Bills,  19.  Curtiss,  therefore, 
acquired  the  legal  title  to  the  note,  with  a  corresponding  right  of  action, 
when  it  was  delivered  to  him  by  the  payee,  indorsed  in  blank.  We 
attribute  no  importance  to  the  fact  that  the  note  had  before  been  deliv- 
ered by  Dennis  with  the  blank  indorsement  to  Maguire,  and  that  the 
latter  had  redelivered  it  to  Dennis,  with  a  special  assignment.  The 
title  would  have  been  as  effectually  reinvested  in  Dennis  by  mere  deliv- 
er>',  without  the  assignment,  as  with  it ;  and  when  Dennis  afterwards 
delivered  the  note  to  Curtiss,  there  was  no  need  that  he  should  again 
indorse  it  in  blank,  in  order  to  convey  the  legal  title,  as  the  blank 
indorsement  already  on  it  was  effectual  for  that  purpose. 

3.  The  legal  title  and  right  of  action  being  wholly  in  Curtiss,  the 
court  erred  in  permitting  Dennis  to  be  joined  as  a  co-plaintiff.  But  it 
was  an  error  which  has  wrought  no  substantial  injury  to  the  defend- 
ants. Nevertheless,  in  order  to  preserve  a  proper  consistency  in  the 
record,  we  deem  it  better  to  remand  the  cause  for  further  proceedings. 

It  is  therefore  ordered  that  the  judgment  be  reversed  and  the  cause 
remanded,  with  an  order  to  the  court  below  to  vacate  the  order  allowing 
Dennis  to  be  joined  as  a  co-plaintiff,  and  to  enter  a  judgment  on  the 
findings  in  favor  of  the  plaintiff  Curtiss. 

1  A  part  of  the  opinion,  discussing  the  gruarantor's  promise  to  pay,  is  omitted. 
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SHERIDAN  V.  THE  MAYOR  &c.  OF  NEW  YORK. 
Court  op  Appeals  op  New  York,  December  22,  1876. 

[68  N.   Y.  30.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  affirming  a  judgment  in  favor  of  the 
defendant,  entered  upon  a  verdict,  (Reported  below,  8  Hun.  424.) 

This  action  was  brought  originally  by  Morgan  Jones  upon  an  account 
for  work  done  for,  and  materials  furnished  to  the  defendant ;  pending 
the  action  the  claim  was  assigned  by  him  to  plaintiff,  who  was  substi- 
tuted as  plaintiff. 

The  facts  sufficiently  appear  in  the  opinion. 

Charles  P.  Shaw,  for  the  appellant. 

D.  J.  Dean,  for  the  respondent.^     • 

Church,  Ch.  J. — The  only  question  submitted  to  the  jury  was 
whether  the  plaintiff  was  the  real  party  in  interest.  A  written  assign- 
ment, properly  executed  and  acknowledged  before  a  proper  officer,  was 
produced  in  terms  transferring  absolutely  for  a  valuable  consideration 
the  demand  in  suit  from  Morgan  Jones  to  the  plaintiff,  and  proof  was 
made  of  the  delivery  thereof  by  the  former  to  the  latter.  As  to  these 
facts  there  was  no  dispute,  nor  could  there  be  any  dispute  that  the 
plaintiff  held  the  legal  title  to  the  demand.  The  learned  judge  submit- 
ted the  question  to  the  jury  in  this  language  :  '*  If  you  believe  from 
the  evidence  that  the  real  party  in  interest  in  this  suit  is  Morgan  Jones 
and  that  this  is  a  sham  transaction,  then  I  think  the  plaintiff  should  be 
defeated  in  the  action. " 

Precisely  what  the  learned  judge  meant  by  a  sham  transaction, as  ap- 
plied to  the  transfer  of  the  demand,  is  not  very  apparent,  but  I  infer  from 
this  and  other  parts  of  the  charge  that  he  intended  to  charge,  that 
although  a  legal  title  to  the  claim  was  transferred  to  the  plaintiff  and 
the  assignment  was  valid  as  against  the  assignor,  yet  if  the  jury 
believed  that  the  transaction  was  colorable,  that  is,  that  by  any  private 
or  implied  understanding  the  transfer  was  not  intended  as  bona  fide, 
or  an  actual  and  real  sale  of  the  demand  as  between  the  parties,  the 
plaintiff  could  not  recover.  In  this,  with  great  respect,  I  think  the 
learned  judge  erred.  A  plaintiff  is  the  real  party  in  interest  under  the 
code,  if  he  has  a  valid  transfer  as  against  the  assignor,  and  holds  the 
legal  title  to  the  demand.  The  defendant  has  no  legal  interest  to  inquire 
further.  A  payment  to,  or  a  recovery  by,  an  assignee  occupying  this 
position,  is  a  protection  to  the  defendant  against  any  claim  that  can  be 
made  by  the  assignor.  In  this  case,  from  the  undisputed  facts,  the 
defendant  would  be  protected  if  it  paid  to  the  assignee  or  if  a  recovery 

1  The  ar!?unients  are  omitted. 
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was  had  against  it  by  him.  No  question  was  made  and  none  submitted 
to  the  jury  as  to  the  execution  or  delivery  of  the  assignment,  and  con- 
ceding that  the  circumstances  were  such  as  to  justify  the  jury  in  find- 
ing that  it  was  colorable  as  betw-een  the  parties,  yet  that  would  consti- 
tute no  defence  on  the  ground  that  the  plaintiff  was  not  the  real  party 
in  interest.  Such  an  inquiry  might  become  material  if  the  rights  of 
creditors  were  involved,  or  upon  the  right  of  interposing  some  defence 
or  counter-claim  against  the  assignor. 

Nor  is  it  of  any  monent  that  no  consideration  was  paid  for  the 
demand  by  the  assignee.  The  assignor  could  give  the  demand  to 
the  plaintiff,  or  sell  it  to  him  for  an  inadequate  consideration,  or 
without  any  consideration.  It  is  enough  if  the  plaintiff"  has  the 
legal  title  to  the  demand,  and  the  defendant  would  be  protected  in  a 
payment  or  recovery  by  the  assignee.  It  is  not  a  case  of  mala  fide 
possession  which  the  defendant  can  avail  itself  of,  as  if  a  thief  should 
bring  an  action  upon  a  promissorjr  note  which  he  had  stolen.  These 
views  are  well  settled  by  authority. 

As  before  remarked,  there  was  no  question  as  to  the  making  and 
delivery  of  the  assignment,  and  the  remarks  of  the  learned  judges  at 
General  Term,  therefore,  as  to  when  and  under  what  circumstances  a 
jury  is  or  is  not  justified  in  finding  contrary  to  the  evidence  of  one  or 
more  witnesses,  has  no  application  to  the  question  involved  in  this 
case,  viz.  :  the  bona  fides  as  between  assignor  and  assignee  of  the  trans- 

1  Referring  to  Allen  v.  Brown  (1870),  44  N.  V.  228,  231;  SU>ne  v.  Frost  (1874),  61  N.  Y.  614; 
Richardson  v.  Mead (18^)^  27  Barb.  178;  Merrick  v.  Brainard  (i860),  38  Barb.  574,  579  ["The 
assignor  having  a  right  of  action,  it  was  assignable:  Hall  v.  Robinson^  2  Comst.  293.  The 
defendants  have  nothing  to  do  with  the  question  of  consideration.  The  assignment  Is,  on 
its  face,  valid,  and  whether  it  was  transferred  for  value  or  was  a  gift  to  the  defendants  [sic]^ 
is  wholly  immaterial."— /5fr  Mullin,  J.];  City  Bank  of  New  Haven  v.  Perkins  (1864),  29  N. 
Y.  554;  Gage  v.  Kendall  (1836),  15  Wend.  640. 

See  further,  Peck  v.  Yorks  (1878),  75  N.  Y.  421,  424:  "A  creditor  who  holds  securities  as  col- 
lateral may  always  enforce  them,  for  his  own  benefit,  by  an  action;  and  it  does  not  rest 
with  the  defendant  therein  to  question  whether  the  transfer  was  merely  colorable,  or 
whether  any  consideration  was  paid  for  the  same."— /W  Miller.  J. 

Accord  also  (on  the  gfround  that  if  there  is  a  valid  transfer  to  plaintiff,  the  defendant  has 
no  concern  with  the  consideration):  Francisco  v.  Smith  (1893),  67  Hun,  22s  [assignment  of  a 
covenant  entered  into  by  the  vendor  of  a  business  that  he  would  not  engage  in  the  same 
business  in  the  same  village].  AfBrmed,  143  N.  Y.  488.  Bedford  v.  Sherman  (1893),  68  Hun, 
317  [assignment  of  a  claim,  on  notes  of  a  corporation,  against  its  directors,  as  being  individ- 
ually liable].  Costello  v.  Herbst  (1S96),  18  Misc.  176,  x8o:  "The  assignment  of  the  claim  from 
Hadden  to  Brown  and  from  the  latter  to  the  plaintiff,  were  in  writing,  and  it  was  not  objected 
that  they  were  insufficient  in  form  to  pass  title  to  plaintiff.  The  effort  of  the  defendant  to 
get  at  the  amount  of  the  consideration  was  without  merit,  because  of  the  immateriality  of 
the  inquiry."— /Vr  McAdam,  J.  Toplitz  v.  King  Bridge  Co.  (1897),  20  Misc.  576,  578:  "Even 
if  no  consideration  had  been  paid  by  the  assignee,  the  defendant  would  be  protected  by 
making  payment  to  him,  and,  therefore,  can  not  object  to  his  title."— /Vr  Daly,  P.  J.  Linr 
den  V.  Brustein  (1898),  23  Misc.  655,  656:  "There  seems  to  be  no  doubt  that  the  assignment 
was  valid  as  against  the  assignor;  and  the  defendant  has  no  legal  interest  to  inquire  whether 
the  transfer  was  an  actual  sale  or  only  colorable,  or  whether  there  was  any  consideration 
paid  therefor,  or  what  was  the  arrangement  or  understanding  between  the  parties  respect- 
ing the  ultimate  disposition  of  the  proceeds  of  the  recovery."— /Vr  Gilderslebve,  J. 

See  further,  for  decisions  in  other  states,  the  note  to  fVillison  v.  Smith  ( 1892),  52  Mo.  App. 
133,  infra. 


HAYS  l\  HATHORN.  493 

fer.  Suppose  after  the  trial  of  this  action  the  assignor  had  commenced 
an  action.  The  defendant  by  proving  the  making  and  delivery  of  the 
assignment  to  the  plaintiff,  could  have  defeated  the  action  on  the 
ground  that  he  was  not  the  party  in  interest,  and  I  apprehend  he  would 
not  have  been  permitted  to  show  that  the  transfer  was  not  as  between 
them  an  actual  bona  fide  sale,  and  the  result  might  be  that,  although 
the  defendant  justly  owed  the  debt,  it  would  avoid  liability  because  no 
one  had  a  right  to  prosecute.    The  code  never  anticipated  such  a  result. 

The  remaining  question  is  whether  there  was  a  sufficient  exception. 
The  plaintiff's  counsel  requested  the  court  to  direct  a  verdict  for  the 
plaintiff,  which  was  refused,  and  an  exception  taken.  The  learned 
judge  in  effect  acquiesced  in  the  request,  except  as  to  the  right  of  the 
plaintiff  to  maintain  the  action.  He  stated  to  the  jury  **  that  the  only 
real  issue  which  appears  to  be  raised  by  the  pleadings  and  the  proof  is 
whether  this  plaintiff  is  the  real  party  in  interest.  '*  And  assuming,  as 
we  must  for  the  purposes  of  that  question,  that  the  court  was  right  on 
the  general  merits,  the  exception  to  the  refusal  to  direct  a  verdict  pre- 
sented this  point  only,  and  was  sufficient.  Under  the  charge  as  made, 
the  exception,  although  not  quite  orderly  in  form,  was  pointed  only  to 
the  right  of  the  plaintiff  to  maintain  the  action.  We  do  not  intend  to 
express  any  opinion  upon  the  merits  of  the  case,  or  upon  any  question 
relating  to  the  merits.  There  may  be  a  good  defence  to  the  action, 
but  from  the  facts  appearing  on  this  trial,  a  defence  can  not  be  sus- 
tained on  the  ground  that  the  plaintiff  is  not  the  real  party  in  interest. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 

abide  the  event. 
All  concur.  Judgment  reversed. 


HAYS  V,  HATHORN  ET  AL. 
Court  of  Appkai^  op  New  York,  October,  i,  1878. 

[74  N,  y.  486.] 

Appeal  from  judgment  of  the  General  Tarm  of  the  Supreme  Court, 
affirming  a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.     (Reported  below,  10  Hun,  511.) 

This  action  was  upon  a  promissory  note,  alleged  in  the  complaint  to 
have  been  made  by  the  firm  of  Hathom  &  Southgate,  payable  to  the 
order  of  defendant  Prank  H.  Hathom,  and  by  him  indorsed  and  trans- 
ferred to  plaintiff. 

The  facts  appear  sufficiently  in  the  opinion. 

Charles  S.  Lester,  for  appellants. 

John  R.  Putnam,  for  respondent.^ 

1  The  argaments  are  omitted. 
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Hand,  J. — In  their  answer,  the  defendants  denied  that  the  note  on 
which  the  action  was  brought  was  ever  transferred  to  the  plaintifif  or 
that  he  was  the  legal  owner  or  holder  thereof.  They  further  denied 
that  the  plaintiff  was  the  real  party  in  interest ;  alleged  that  the  Sara- 
toga County  Bank  was  the  real  party  in  interest  and  owner  and  holder 
and  should  be  the  plain tifif  and  that  the  note  was  duly  transferred  to  it 
instead  of  to  the  plaintifif. 

Upon  the  trial,  the  plaintiff  having  produced  the  note,  which  was 
payable  to  the  order  of  F.  H.  Hathom  and  indorsed  in  blank  by  him, 
rested.  The  defendants  then  offered  to  prove  that  the  note  '  *  was  not 
the  property  of  the  plaintiff,  that  the  same  was  never  transferred  to 
him,  that  he  was  not  the  real  party  in  interest;  that  the  note  was  the 
property  of  the  Savings  Bank,  who  is  the  real  party  in  interest.  '*  The 
evidence  was  objected  to  by  the  plaintiff  as  immaterial  and  was 
excluded.  This  ruling  I  think  was  erroneous  and  renders  necessary  a 
reversal  of  the  judgment. 

Under  the  answer  and  this  offer,  the  defendants  unquestionably  pro- 
posed to  show  substantially  that  the  plaintiff  had  no  title,  legal  or 
equitable,  to  the  note  and  no  right  as  owner  to  its  possession.  This 
might  have  been  done  by  proving  that  he  was  the  mere  finder  or  the 
unlawful  possessor,  or  that  the  right  to  its  possession  and  ownership 
was  in  the  bank,  to  whom  they  were  liable  hereon,  or  in  some  other  way. 
This  they  had  a  right  to  show. 

It  may  be  that,  had  their  offer  been  admitted,  they  would  have  pro- 
duced in  fact  no  evidence  to  sustain  it  or  to  prevent  a  recovery,  but  in 
considering  the  validity  of  their  exception  to  the  exclusion,  we  must 
assume  that  the  evidence  would  have  fully  covered  the  propositions 
contained  in  the  offer.  And,  as  remarked  in  the  dissenting  opinion  in 
the  court  below,  *  *  unless  the  defendants  are  to  be  precluded  altogether 
from  giving  any  evidence  of  a  matter  confessedly  issuable,  I  do  not  see 
how  this  offer  could  be  rejected." 

The  cases  relied  upon  as  justifying  the  exclusion  of  the  evidence  do 
not  go  that  length.  In  Cuminings  v,  Morris^  25  N.  Y.  625,  it  was  held 
that  the  maker  of  a  note  could  not  defeat  the  plaintiff,  not  a  payee,  by 
proof  that  the  consideration  of  the  transfer  to  him  was  contingent  upon 
his  collecting  the  note.  Such  plaintift  was  declared  to  be  the  real  party 
in  interest  on  the  express  ground  that  the  transfer  was  complete  and 
irrevocably  vested  in  him  the  title  to  the  note.  In  City  Bank  v.  Per- 
kins ^  29  N.  Y.  554,  there  was  no  question  of  exclusion  of  evidence,  but 
all  the  circumstances  being  proved,  it  was  held  that  where  the  cashier 
of  a  bank  holding  commercial  paper,  pledged  it  *  *  duly  indorsed  *  *  to 
the  plaintiff  as  security  for  a  loan  by  the  plaintiff  to  his  bank,  and  it 
had  been  actually  transmitted  under  his  direction  to  the  plaintiff  so 
indorsed,  it  was  no  defence  to  one  admitting  his  liability  upon  such 
paper' to  show  lack  of  authority  in  the  cashier  alone  to  contract  a  loan 
for  the  bank  ;  or  the  fraudulent  diversion  by  him  of  the  funds  received 
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from  the  plaintifif  on  such  loan.  Some  of  the  remarks  in  the  opinion  in 
that  case,  not  necessary  to  the  decision,  are  perhaps  too  broad  to  be  en- 
tirely approved,  but  it  is  fully  conceded  in  it  that  proof  that  the  plain- 
tifif had  no  right  whatever  to  the  possession  but  was  a  mere  finder  or 
had  obtained  it  by  some  *'  positive  breach  of  law  '*  would  be  a  defence. 

Brown  v.  Penfield^  36  N.  Y.  473,  holds  merely  that  proof,  by  the  party 
liable  on  a  bill,  of  gross  inadequacy  of  the  consideration  for  the  trans- 
fer of  such  bill  to  the  plaintiff  does  not  impeach  the  validity  of  such 
transfer  as  to  the  party  so  liable. 

In  Allen  v.  Brown,  44  N.  Y.  228,  it  was  decided  that,  as  against  the 
plaintiff  holding  legal  title  to  the  claim  by  written  assignment  valid 
upon  its  face,  the  debtor  cannot  raise  the  question  as  to  the  considera- 
tion for  such  assignment  or  the  equities  between  the  assignor  and  the 
assignee. 

In  Eaton  v,  Alger,  47  N.  Y.  345,  the  note  being  payable  to  bearer  and 
produced  by  the  plaintiff  upon  the  trial,  it  was  proved  that  the  payee 
had  delivered  it  to  the  plaintiff  upon  his  undertaking  to  collect  it  at  his 
own  <ixpense  and  pay  to  such  payee  upon  its  collection  a  certain  sum  of 
money.  This  was  held  to  show  sufficiently  that  the  plaintiff  and  not 
the  payee  was  the  real  party  in  interest  under  the  Code. 

Sheridan  v.  The  Mayor,  68  N.  Y.  30,  reiterates  the  doctrine,  that,  as 
against  the  debtor,  the  plaintiff  holding  a  wTitten  assignment  of  the 
claim  to  himself,  valid  on  its  face,  obtained  the  legal  title  and  was  the 
real  party  in  interest  notwithstanding  the  fact  that  the  assignment  was 
without  consideration  and  merely  colorable  as  between  him  and  the 
original  claimant.  Such  assignment  is  expressly  declared  to  protect 
the  debtor  paying  the  assignee  against  a  subsequent  suit  by  the  as- 
signor. 

In  Gage  v,  Kendall,  [1836]  15  Wend.  640,  the  fact  that  the  prosecu- 
tion of  the  note  was  by  its  owner  and  holder  in  the  name  of  the  plaintiff, 
a  stranger  to  it,  without  his  consent  or  knowledge,  was  sought  to  be 
set  up  as  a  defence,  but  it  was  ruled  out  on  the  ground  that  the  nomi- 
nal plaintiff  need  have  no  title  to  or  interest  in  the  paper  sued  upon. 
We  apprehend  the  Code  has  changed  this  and  that  such  facts  would 
now  be  fatal  to  an  action.  Such  a  plaintiff  could  not  in  any  view  be  the 
real  party  in  interest.  Indeed  he  would  not  even  have  manual  posses- 
sion of  the  paper. 

From  'this  glance  at  the  cases,  it  appears  that  it  is  ordinarily  no 
defence  to  the  party  sued  upon  commercial  paper,  to  show  that  the 
transfer  under  which  the  plaintiff  holds  it  is  without  consideration  or 
subject  to  equities  between  him  and  his  assignor,  or  colorable  and 
merely  for  the  purpose  of  collection,  or  to  secure  such  a  debt  contracted 
by  an  agent  without  sufl&cient  authority.  It  is  sufficient  to  make  the 
plaintiff  the  real  party  in  interest,  if  he  have  the  legal  title  either  by 
written  transfer  or  delivery,  whatever  may  be  the  equities  between  him 
and  his  assignor.     But  to  be  entitled  to  sue.  he  must  now  have  the 
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right  of  possession  and  ordinarily  be  the  legal  owner.  Such  ownership 
must  be  as  equitable  trustee,  it  may  have  been  acquired  without 
adequate  consideration,  but  must  be  sufficient  to  protect  the  defendant 
upon  a  recovery  against  him  from  a  subsequent  action  by  the  assignor. 

As  we  understand  the  scope  of  the  offer  in  the  present  case,  it  went 
to  entirely  disprove  any  ownership  or  interest  whatever,  or  even  right  to 
possession  as  owner  in  the  plaintiff.  It  should  therefore  have  been 
admitted.  It  may  be  true  that  the  plaintiff,  if  this  note  had  been 
delivered  to  him  with  the  intent  to  transfer  title,  might  have  lawfully 
overwritten  the  blank  indorsement  with  a  transfer  to  himself;  it  is  also 
true  that  the  production  of  the  paper  by  him  was  prima  facie  evidence 
that  it  had  been  delivered  to  him  by  the  payee  and  that  he  had  title  to 
it,  but  the  defendant's  offer  was  precisely  to  rebut  this  very  presump- 
tion, and  for  ought  that  we  can  know  the  evidence  under  it  would  have 
done  so. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

All  concur,  except  M11.1.ER  and  Earl,  JJ.,  absent. 

Judgment  reversed. 


NICHOLS  V.  GROSS. 
Supreme  Court  of  Ohio,  I)bcbmber  Term,  1875. 

[26  O.  S.  425.] 

Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Auglaize  county. 

James  Murray^  for  the  motion. 

L.  C,  Sawyer^  contra. 

By  THE  Court. — ^The  action  below  was  brought  by  Gross  against 
Nichols,  upon  a  promissory  note  made  payable  to  the  order  of  Vance, 
Bro.  &  Co.  In  his  petition,  Gross  alleged  that  the  note  was  **  trans- 
ferred to  him  by  delivery  for  collection,  '*  and  that  he  was  *'  the  owner 
and  holder  of  said  note  for  said  purpose.**  The  note,  a  copy  of  which 
is  attached  to  the  petition,  contains  but  two  indorsements.  One  of 
these  is  a  blank  indorsement  by  the  payees,  and  the  other  an  indorse- 
ment by  the  Farmers'  Bank  of  Findley,  to  the  U.  S.  Express  Co.,  *'  for 
collection."  The  only  question  presented  is,  whether  this  petition 
shows  such  a  right  in  Gross  as  enabled  him  to  bring  the  action  in  his 
own  name.  We  are  unanimous  in  the  opinion  that  it  does  not,  and  that 
in  holding  otherwise  the  courts  below  were  in  error.  The  note  was  pay- 
able to  order,  and  there  is  no  indorsement  of  it  to  Gross.  He,  therefore, 
had  neither  the  legal  nor  equitable  title  to  the  note. 

Judgments  reversed^  and  judgment  for  plaintiff  in  error ^ 

1  Accord:  Swift  v.  Ellsworth  (1858),  xo  Ind.  205;  Pixl^  v.  Van  Nostern  (1S84),  100  Ind.  34; 
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WHITE,  BONNER  &  WRIGHT  v.  STANLEY. 
Supreme  Court  of  Ohio,  December  Term,  1876. 

[29  O  S,  423.] 

Motion  for  leave  to  file  a  petition  in  error  to  the  District  Court  of 
Hamilton  county. 

The  original  action  was  brought  in  the  Court  of  Common  Pleas  of 
Hamilton  County,  by  I.  H.  Stanley,  defendant  in  error,  against  White, 
Bonner  &  Wright,  plaintiffs  in  error,  as  makers,  and  against  Sperry, 
Hale  &  Co.,  as  indorsers,  of  a  promissory  note,  of  which  the  following 
is  a  copy : 

♦1,500.  Gayandotte,  W.  Va.,  November  20,  1873. 

"Eight  months  after  date,  we  promise  to  pay  to  the  order  of  Sperry,  Hale  & 
Co.,  fifteen  hundred  dollars,  at  Second  National  Bank,  Iron  ton,  O. 

"  White,  Bonnbr  &  Wright." 

The  indorsement  thereon  was  as  follows : 

••  Pay  I.  H.  Stanley. 

"Sperry,  Hale  &  Co," 

The  indorsement  was  not  to  *'I.  H.  Stanley,  Cashier,"  as  assumed  by 
counsel. 

The  makers  of  the  note,  in  their  answer  and  upon  the  trial,  sought  to 
impeach  the  plaintifi's  title  to  the  note,  and  to  establish  fraud  on  the 
part  of  Sperry,  Hale  &  Co.,  in  its  procurement.  On  the  trial  in  the 
common  pleas,  verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiff;  the  judgment  was  affirmed  in  the  district  court. ^ 

The  facts  of  the  case  may  be  thus  stated:  The  International  Bank  of 
Cuyahoga  Falls,  an  unincorporated  banking  company,  doing  business 
in  Summit  county,  Ohio,  of  which  the  plaintiff  was  cashier,  held  a  note 
on  Sperry,  Hale  &  Co.  for  $1,550,  bearing  date  August  30,  1873,  and 
payable  four  months  after  date.  For  the  purpose  of  paying  this  note, 
Sperry,  Hale  &  Co.,  on  the  17th  of  December,  1873,  indorsed  and  deliv- 
ered the  note  sued  on  to  plaintiff.  Upon  receiving  this  note,  with 
special  indorsement  thereon,  together  with  a  bill  of  exchange  for  the 
difierence,  the  plaintiff,  as  cashier  of  the  bank,  canceled  and  delivered 
tip  to  Sperry,  Hale  &  Co.  their  note  for  $1,550.  Afterward,  upon  the 
maturity  of  the  note  in  suit,  it  was  duly  protested  for  non-payment;  and 
thereupon  the  bank,  through  its  president,  in  writing  but  without  con- 

Bostivick  V.  Bryant  (1887),  1x3  Ind.  448,  459;  Deuel  v.  Newlin  (1891),  131  Ind.  40;  Abrams  v. 
Cureum  (1876),  74  N.  C.  523.  And  compare  Boardof  Commissioners  v.  Jameson  (18S2),  86  Ind. 
I54«  163-    On  the  general  quegtion,  see  infra. 

Contra:  Minnesota  Thresher  Mfg.  Co.  v.  Heipler  {iBfp) ^  49  Minn.  395;  Lehman  v.  Press  (1898), 
106  Iowa,  389. 

1  A  part  of  the  reporter's  statement,  referring  to  a  question  in  attachment,  is  omitted. 
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sideration,  assigned  to  the  plaintiff  all  its  right,  title,  and  interest  in  the 
note;  and  afterward,  to-wit,  Jnly  23,  1874,  the  original  suit  was  com- 
menced. 

On  the  trial,  the  defendants  offered  the  deposition  of  the  plaintifi, 
wherein  he  testified  that  at  the  commencement  of  the  suit  he  was  the 
owner  of  the  note,  but  disclaiming  any  personal  interest  therein, 
he  further  testified  that,  as  cashier  of  the  bank,  he  had,  in  the  usual 
course  of  business,  discounted  the  note  for  the  bank,  and  that  the  sub- 
sequent assignment  to  him  was  for  the  purpose  of  the  action  only. 

Testimony  was  also  offered  tending  to  prove  (and  for  the  purpose  of 
this  suit  in  fact  showing)  that  the  consideration  of  the  note  had,  in  part, 
failed,  and  also  that  the  note  had  been  procured  by  Sperry,  Hale  &  Co. 
through  fraud.  But  no  testimony  was  offered  tending  to  prove  (nor  is 
it  claimed)  that  the  plaintiff  or  the  bank  had  notice  of  such  defences  at 
the  time  of  the  indorsement  and  transfer  of  the  note. 

Hildebrant  <Sf  Bruner^  for  the  motion. 

Hoadly,  Johnston  &  Colston^  contra.^ 

McIlvaine,  J. — Was  the  verdict  contrary  to  the  law  and  the  evi- 
dence ? 

This  general  question  involves  two  others:  i.  Did  the  plaintiff  have 
such  interest  in  the  cause  of  action  as  to  authorize  a  judgment  in  his 
£eivor  ?  2.  Were  the  makers  of  the  note  entitled  to  the  same  defences  as 
if  the  action  had  been  brought  by  the  payees,  Sperry,  Hale  &  Co.? 

I.  It  is  not  disputed  that  the  note  sued  on,  under  the  ist  section  of 
the  act  of  February,  1820,  entitled  '*  an  act  making  certain  instruments 
of  writing  negotiable, ' '  was  negotiable  by  indorsement  thereon  so  as 
absolutely  to  transfer  and  vest  the  property  thereof  in  the  indorsee;  nor 
is  it  disputed  that,  under  the  2d  section  of  said  act,  the  plaintiff,  as 
indorsee,  was  expressly  authorized  to  maintain  an  action  thereon  in  his 
own  name.  The  claim  made  by  plaintiff  in  error  is,  that  by  section  25 
of  the  code  of  civil  procedure,  passed  in  1853,  the  plaintiff,  under  the 
facts  of  this  case,  could  not  maintain  an  action  on  the  note.  This  sec- 
tion provides  that,  **  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  section 
twenty-seven. "  Section  27  provides  that  **  an  executor,  administrator, 
guardian,  trustee  of  an  express  trust,  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another,  or  a  person  expressly 
authorized  by  statute,  may  bring  an  action  without  joining  with  him 
the  person  for  whose  benefit  it  is  prosecuted."  The  point  is,  that  the 
International  Bank  was  the  real  party  in  interest  and  that  the  plaintiff 
below  was  not  within  any  of  the  exceptions  named  in  section  27  of  %he 
code. 

If  the  rule  of  the  code,  when  applied  to  the  facts  of  this  case,  is  in  con- 
flict with  the  provisions  of  the  2d  section  of  the  negotiable  instrument 
act,  the  former  must  prevail;  but  we  think  there  is  no  such  conflict^ 

1  The  arguments  are  omitted. 
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because,  not  merely  that  the  indorsee  of  a  negotiable  instrument  is 
expressly  authorized  by  the  latter  act  to  sue  in  his  own  name,  but  also 
that  the  rule  of  the  code,  without  that  special  exception  in  section  27, 
does  not  forbid  the  action  in  plaintiff's  name. 

Whatever  the  rule  may  be  in  a  case  where  an  indorsement  of  a  nego- 
tiable instrument  is  made  for  the  mere  purpose  of  collection,  it  is  quite 
clear  that  this  is  a  very  different  case.  Here  the  payees,  who  were  the 
absolute  owners  of  the  note,  transferred  to  the  plaintiff",  by  the  indorse- 
ment and  delivery,  all  their  title  and  interest,  legal  and  equitable.  So 
that  the  property  in  the  note  was  absolute  in  the  indorsee,  notwith- 
standing he  might  in  equity  have  been  accountable  to  the  bank  for  its 
proceeds  when  collected. 

But  if  it  be  conceded  that  an  equitable  interest  in  the  note  accrued  to 
the  bank  by  the  indorsement  and  delivery  to  Stanley,  then  such  interest 
was  assigned  by  the  bank  to  the  plaintiff"  before  suit  was  brought.  So 
that  if  the  plaintiff  was  not  the  absolute  owner  of  the  note,  he  must  have 
held  it  under  some  agreement  or  understanding  with  the  bank  as  trus- 
tee of  an  express  trust,  for  the  benefit  of  the  bank.  In  which  case  he 
came  within  another  exception  to  the  rule  of  section  25  of  the  code  as 
contained  in  section  27.* 

The  fact  that  the  bank  assigned  and  transferred  its  equitable  interest 
in  the  note,  if  it  had  any,  to  the  plaintiff*  without  consideration  and  for 
the  purpose  of  enabling  him  to  prosecute  the  suit  in  his  own  name,  does 
not  in  the  slightest  degree  affect  the  question  now  under  consideration, 
to  wit,  the  right  of  the  plaintiff"  to  prosecute  the  suit  in  his  own  name. 

2.  Having  determined  that  the  action  below  was  properly  prose- 
cuted in  the  name  of  the  indorsee,  the  next  question  is  of  easy  solution. 

The  plaintiff  acquired  the  note  in  controversy  before  maturity,  in 
good  faith,  and  for  a  valuable  consideration.  There  is  no  pretense  that 
he  had  notice  at  that-time  of  any  infirmity  in  the  note  as  between  the 
original  parties.  And  conceding  that  the  plaintiff"  took  the  note  in 
trust  for  the  benefit  of  the  bank,  and  that  therefore  any  defence  which 
the  makers  had  against  the  payees,  of  which  the  bank  had  notice,  would 
be  available  against  it  in  the  hands  of  the  plaintiff*,  the  case  is  still 
against  the  plaintiff's  in  error.  It  is  affirmatively  shown  that  the  bank 
had  no  knowledge  of  the  alleged  defences  against  the  note. 

We  find  no  error  in  the  record. 

Motion  overruled.^ 

1  See  infra;  and  compare  Holmes  v.  Boyd^  Cashier  (1883),  90  Ind.  332. 
s  A  part  of  the  opinion,  relating  to  a  question  in  attachment,  is  omitted. 
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BELL  V.  TILDEN. 
Supreme  Court  of  New  York,  General  Term,  December,  1878. 

[16  Hun,  346.] 

Appeal  from  a  judgment  in  favor  of  the  plaintififs,  entered  upon  a 
verdict  directed  by  the  court.  The  action  was  brought  to  recover  $3, 000 
in  gold  coin  on  the  acceptance  by  the  defendant  of  a  bill  of  exchange, 
drawn  payable  to  the  order  of  the  drawer  thereof  and  indorsed  by  him. 

Alexander  Ostrander  and  Gilbert  O,  Hulse^  for  the  appellant. 

Redfield  &  Hill,  for  the  respondents. 

Davis,  P.  J. — On  the  trial  the  plaintiffs  produced  a  bill  of  exchange 
described  in  the  complaint,  and  proved  the  indorsement  thereof,  made 
by  the  payee  in  blank,  and  after  reading  the  same  in  evidence  rested. 
This  possession  and  production  was  prima  facie  evidence  of  ownership 
in  the  plaintiffs.  The  motion  to  dismiss  the  complaint  on  the  ground 
that  the  plaintiffs  had  not  shown  that  they  were  the  real  parties  in 
interest  and  bona  fide  holders  was  properly  denied. 

The  defendant  then  called  one  of  the  plaintiffs,  and  proved  by  him 
that  the  plaintiffs  were  agents  of  the  Bank  of  Montreal,  in  Canada,  and 
that  the  draft  was  sent  to  plaintiffs  by  the  Bank  of  Montreal,  with  in- 
structions to  put  it  in  suit  against  the  defendant,  and  for  that  special 
purpose,  and  the  plaintiffs  put  it  into  the  hands  of  their  attorneys  for  the 
purpose  of  being  sued.  The  following  question  was  then  asked: 
*  •  Have  you  or  your  partner  any  interest  in  the  proceeds  of  that  draft?  *' 
This  question  was  objected  to  as  immaterial.  The  objection  was  sus- 
tained, and  the  defendant  duly  excepted.  Several  questions  of  like 
import  were  asked,  objected  to,  and  excluded,  and  exceptions  taken. 
No  further  evidence  was  given  tending  to  show  any  ownership  or  inter- 
est in  the  plaintiffs  in  the  bill  of  exchange.  At  the  close  of  their  testi- 
mony the  defendant's  counsel  again  moved  to  dismiss  the  complaint, 
on  the  ground  that  mere  naked  agents,  as  plaintiffs  are  proved  to  be, 
cannot,  not  being  the  parties  in  interest,  sue  on  such  an  obligation. 
The  court  denied  the  motion,  and  defendants  duly  excepted.  The  evi- 
dence showed  clearly  that  the  plaintiffs  were  mere  naked  agents  of  the 
Bank  of  Montreal,  having,  in  fact,  no  legal  title  to  the  paper  in  suit, 
and  no  interest  whatever  therein. 

The  presumptions  arising  from  possession  of  the  paper  were  com- 
pletely rebutted  and  overthrown,  when  it  appeared  affirmatively  that 
the  instrument  was  not  indorsed  to  the  plaintiffs  but  the  Bank  of 
Montreal,  and  that  the  plaintiffs  came  into  the  possession  thereof,  as 
agents  of  the  bank,  without  any  interest  in  the  paper,  with  instructions 
to  put  it  in  suit  against  the  defendant,  and  for  that  special  purpose. 
This  state  of  facts  distinguishes  the  case  from  all  those  cited  by  the 
learned  counsel  for  the  respondent.     In  each  of  the  cases  cited,  with 
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possibly  the  exception  oi  Hays  v.  Southgatc,  lo  Hun,  511,  it  distinctly 
appeared  that  the  legal  title  was  in  the  plaintiffs;  and  the  case  of 
Htxys  V.  Southgate  is  distinguishable  from  this  by  the  fact  that  in  this 
case  it  affirmatively  appeared  that  the  possession  of  the  plaintiffs  was 
that  of  a  naked  agent.  The  possession  of  an  agent  is  the  possession 
of  the  principal,  and,  of  itself,  carries  no  legal  title  to  the  agent.  The 
Code  declares  that  every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest.  Code,  g  iii.  It  w^as  subsequently  held  in  San- 
ford  V.  Stinford,  45  N.  Y.  723,  that  this  section  of  the  Code  was  not  al- 
together abrogated  by  judicial  repeal ;  and  the  criticism  of  Peckham,  J., 
upon  the  cases  referred  to,  seems  to  have  been  adopted  by  the  court. 

The  general  rule  before  the  Code  was  that  actions  could  not  be 
maintained  in  the  name  of  mere  agents.*  To  enable  an  agent  to 
maintain  an  action  in  his  own  name,  there  must  be  something  more 
than  the  mere  powers  of  a  naked  agent.  It  was  clearly  shown  in  this 
case  that  the  plaintiffs  had  nothing  but  such  powers. 

To  sustain  the  ruling  in  this  case,  would  be  to  hold  that  all  foreign 
corporations  may  maintain  actions  in  this  state  in  the  name  of  mere 
naked  agents,  and  thus  evade  the  provisions  of  our  statute  requiring 
bonds  for  costs  to  be  given  by  such  foreign  corporations;  and  indeed 
it  would  allow  all  actions  upon  negotiable  contract  to  be  brought  in 
the  names  of  simple  collecting  agents. 

The  judgment  should  be  reversed,  new  trial  granted,  with  costs  to 
abide  the  event. 

Ing.^lls,  p.  J.,  concurred. 

Present — Davis,  P.  J.,  Brady  and  Ingalls,  JJ. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  event. ^ 

^Citingy  Harp  v.  Osgood,  a  Hill,  316;  Taintor  v.  Prendergast,  3  Hill,  7a;  Paley  on 
Agency,  chaps.  4,  5. 

*See  also,  Iselin  v.  Rowlands  (i8S3),30  Hun,  488,489,  where  Lkarnkd,  P.  J.,  delivering 
the  opinion  of  the  Supreme  Court  in  General  Term,  says: 

"  One  difficulty  meets  us  at  the  outset.  The  plaintifVs  allege  that  they  are  the  lawful 
holders  and  owners  of  the  drafts,  and  that  the  amount  thereof  is  due  from  defendant  to 
them.  The  defendant  denies  this  and  alleges  that  the  drafts  were  only  delivered  to  the 
plaintiffs  for  presentation,  and  that  they  are  not  the  owners  or  holders. 

"  The  plaintiffs  by  their  own  letters  say  that  they  are  the  agents  of  the  Comptoir  d^Es- 
compte  for  collecting  the  drafts.  The  referee  finds,  as  a  matter  of  fact,  that  the  indorse- 
ments of  theidraftsand  their  delivery  to  plaintiffs  were  for  the  special  purpose  of  collection. 
But  on  this  the  referee  held  that  the  plaintiffs  became  holders  and  owners  of  the  drafts, 
and  as  trustees  of  an  express  trust,  were  entitled  to  maintain  the  action. 

*' There  is  no  doubt  that  proof  of  the  indorsement  to  the  plaintiffs  was  prima  facie  evi- 
dence that  they  were  owners.  But  that  was  contradicted  by  the  other  proof  on  which  the 
referee  found,  as  the  fact  plainly  was,  that  such  indorsement  and  delivery  were  for  the 
special  purposes  of  collection,  and  by  the  plaintiffs^  own  statement  that  they  were  agents 
for  the  Comptoir  d^Escompte.  The  fact  also  that  the  plaintiffs,  on  being  informed  by  the 
defendant  of  the  compromise  with  Badollet  &  Co.,  made  no  objection  and  asserted  no  rights, 
as  owners,  to  the  drafts,  is  further  evidence,  if  any  were  needed,  that  they  were  in  posses- 
sion of  the  drafts  only  as  agents,  if  not  for  liadollet  &  Co.,  at  least  for  the  Comptoir 
d^Escompte. 

"  We  have  then  the  question  whether  one  who  is  only  an  agent  for  collection^  and  has  pos- 
session of  commercial  fafer  only  in  thai  capacity^  c^n  sue  thereon  in  his  own  name.  It 
seems  hardly  necessary  to  quote  section  449  of  the  C"(ie,  identical  in  part  with  section  1  ix  of 


502  IN  WHOSE  NAME  THE  ACTION  SHOULD  BE  BROUGHT. 

the  old  Code,  that  every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest. 
This  has  now  been  the  law  for  many  years.  Before  the  passa^ce  of  the  old  Code  the  rule 
was  different.  And  often  it  was  necessary  that  an  action  should  be  prosecuted  by  one 
who  was  not  the  real  party  in  interest,  as  for  instance,  in  the  case  of  assignments  of  con- 
tracts other  than  commercial  paper.  Hence,  decisions  prior  to  the  adoption  of  the  Code 
are  often  inapplicable.  And  even  in  earlier  decisions  under  the  Code,  the  new  doctrine 
was  hardly  accepted  in  its  full  force.  But  recent  decisions  are  conclusive  ag^ainst  the 
plaintiff's.  Bell  v.  Tilden^  i6  Hun,  346,  is  almost  exactly  like  the  present  case.  Hays  v. 
Hatkorn^  74  N.  Y.  486,  is  to  the  same  effect.  The  case  of  Wetmore  v.  Hegeman^  88  N.  Y.  69, 
cited  by  plaintiffs,  was  one  where  the  assig^nment  of  the  cause  of  action  to  the  plaintiff 
was  in  trust  for  certain  purposes  so  as  to  give  him  an  interest  therein.  And  it  does  not 
affect  a  case  like  this,  where  there  was  no  assignment  to  the  plaintiffs  and  no  interest 
given  to  them  in  the  subject-matter ;  but  where  they  were  mere  agents  of  other  persons 
with  no  interest  themselves. 

"  Nor  were  the  plaintiffs  trustees  of  an  express  trust.  The  plaintiffs  cite  Considerant  v. 
Brisbane^  aa  N.  Y.  389  [given  in  the  text,  infra\^  decided  by  a  bare  majority.  But  in  that 
case  the  contract  was,  by  its  terms,  payable  to  the  plaintiff,  described  therein  as  agent. 
So  again,  the  plaintiffs  cite  Devol  v.  BarneSy  7  Hun,  34a.  There,  too,  the  plaintiff  undertook 
to  collect  certain  claims  as  his  own  and  acquired  an  interest  therein.  But  in  the  present 
case  we  have  the  case  of  plaintiffs  who  were  mere  agents  for  collection.  If  they  are 
agents,  then  their  principals  are  the  owners. 

**  The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event, 
referee  discharged.^* 

BoARDMAN  and  BocKBS,  JJ.,  concurred. 

See  also,  Bosiwick  v.  Bryant  (18S7),  113  Ind.  448, 459. 

Compare,  however,  Zimmtr  v.  Chew  (1898),  34  App.  Div.  504,  508:  "  The  indorsement  ol 
the  note  in  blank  by  the  payee  Dalzell  and  the  production  of  it  by  the  plaintiff  constituted 
prima  facie  evidence  of  the  latter's  ownership.  4  Am.  &  Eng.  Bncy.  of  Law,  a  ed.  31S,  and 
cases  cited.  The  mere  fact  of  subsequent  indorsements  does  not  affect  the  result.  Pre- 
sumedly the  prior  holder,  the  plaintiff,  took  up  the  note.  That  view  is  strengthened  here 
by  the  cancellation  of  the  later  indorsements.  To  rebut  this  presumption  of  ownership,  the 
defendants  rely  mainly  upon  the  plaintiff^s  cross-examination.  From  this  it  appears  that, 
three  days  before  the  note  was  made,  Dalzell  gave  the  plaintiff  power  of  attorney  to  collect 
and  receive  all  moneys  payable  to  him,  and  that  the  plaintiff  received  the  i.ole  for  Dalzell, 
and  acknowledged  payment  of  a  part  of  it.  But  this  does  not  necessarily  rebut  the  legal 
presumption  of  ownership.  It  is  entirely  compatible  with  such  ownership.  The  case  is 
quite  different  from  those  cited,  Iselin  v.  Rowlands^^P  Hun,  48S,  Bell  v.  Tilden^  16  Hun,  346, 
where  there  was  explicit  and  uncontrsidicted  evidence  that  the  plaintiff  was  a  mere  col- 
lection agent.'' — Per  Barrett,  J. 
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VIMONT  V.  THE  CHICAGO  &    NORTHWESTERN    RAILWAY 

COMPANY. 

Supreme  Court  of  Iowa,  June  Term,  1886. 

[69  Icnva^  296,  299.]  1 

Beck,  J. — A  rehearing  was  allowed  in  this  case  upon  the  petition  of 
defendant     .     . 

In  addition  to  the  question  expressly  determined  in  the  foregoing 
opinion,  upon  which  we  have  no  occasion  to  say  more,  and  with  the 
disposition  whereof  we  remain  well  satisfied,  other  questions  urged 
upon  the  rehearing  seem  to  demand  further  brief  attention.  These 
questions  arise  upon  defendant's  answer,  a  demurrer  to  which  was 
sustained,  pleading,  substantially,  these  defences:  (i)  The  assign- 
ment of  the  claim  to  plaintiff  was  "collusive,  colorable  and  fraudulent," 
in  that  it  was  made  to  deprive  defendant  of  the  right  to  a  removal  of 
the  cause  to  the  federal  courts,  and  the  assignor  is  the  real  party  in 
interest,  and  it  is  to  receive  the  entire  benefit  of  the  claim.  (2)  The 
assignment  is  champertous,  and  is  ^'unlawful  maintenance."     .     .* 

The  first  defence  above  specified  may  be  disposed  of  upon  tlie  fol- 
lowing considerations :  If  the  assignment  was  lawful  to  defeat  the 
transfer  to  the  federal  court,  though  made  for  that  purpose,  it  can  not 
be  alleged  that  it  was  "collusive,  colorable  and  fraudulent,"  because  of 
that  motive.  The  law,  recognizing  it  as  lawful  notwithstanding  the 
motive  that  prompted  it,  will  not  pronounce  it  void  by  reason  of  the 
existence  of  that  motive.  It  is  settled  by  the  decisions  of  the 
United  States  Supreme  Court  and  this  court  that  a  transfer  to  the 
United  States  court  can  not  be  made  on  the  ground  that  the  motive 
of  the  assignment  was  to  defeat  the  transfer.* 

In  this  case  the  assignment  was  sufficient  to  pass  to  plaintiflf  the 
legal  title  to  the  claim.  He  is  vested  with  property  therein,  and,  by 
virtue  of  that  property  right,  clothed  with  authority  to  maintain  an 
action  upon  the  claim. 

It  is  not  alleged  that  the  assignment  is  "collusive,  colorable  and 
fraudulent"  for  any  reason  other  than  the  purpose  to  prevent  the 
removal  of  the  action  brought  upon  the  claim  to  the  federal  court. 
The  plaintiff  is  the  real  party  in  interest,  required  by  the  statute  to 
bring  suit  on  the  claim.  Defendants  have  no  ground  of  complaint 
against  the  assignment,  except  that  it  defeats  their  right  of  removal, 
which  the  courts  hold  it  lawfully  does.     Now,  if  the  defence  under 

1  Only  the  opinion  on  rehearing  is  given  here.  The  opinion  on  the  orig-inal  hearing, 
-which  turned  wholly  upon  a  question  of  the  assignability  of  a  claim  for  personal  injury 
sustained  by  plaintifTs  assignor  through  the  alleged  negligence  of  the  defendant,  is 
given  p.  4?o  ante, 

*  Part  of  the  opinion  is  omitted. 

■  Citings  Provident  Sav.  Life  Assur.  Soc.  v.  Ford,  114  U.  S.  635;  s.  c.  5  Sup.  Ct.  Rep.  X104; 
Vimont  r.  Chicago  &  N.  "W.  Ry.  Co.  64  Iowa,  513. 
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consideration  is  sufficient  to  defeat  the  action,  the  plaintiff  can  not 
have  a  remedy  at  all  by  suit.  The  assignment  would  be  as  nothing, 
and  any  action  on  the  claim  must  be  brought  by  the  assignor  in  the 
United  States  court,  or,  if  brought  in  the  state  court,  it  would  be  trans- 
ferred to  the  federal  court.  The  law  never  does  by  indirection  what  it 
will  not  do  directly.  It  declares  that  the  motive  of  the  assignment  is 
not  sufficient  to  give  the  federal  court  jurisdiction,  in  a  direct  applica- 
tion made  for  a  transfer.  In  an  indirect  manner,  such  jurisdiction  is 
not  conferred  on  the  ground  of  the  motive  of  the  assignment.  The 
defendant,  as  has  been  said,  claims  on  no  other  grounds  than  that 
plaintiff  is  not  the  real  party  in  interest,  or  that  for  any  other  reason 
than  that  the  motive  of  the  assignment  was  to  defeat  a  transfer,  it  was 
void  and  fraudulent. 

Counsel  for  defendant,  upon  the  rehearing,  again  argue  the  proposi- 
tion that  the  assignment  under  which  plaintiff  prosecutes  this  action 
is  void  by  reason  of  the  fact  that  it  is  champertous.  They  insist  that 
this  objection  is  not  disposed  of  by  Vimont  v.  Chicago  &  N.  W.  Ry, 
Co.y  64  Iowa,  513,  cited  in  the  foregoing  opinion  as  having  that  effect. 

The  questions  for  our  consideration  arose  upon  demurrer  to  defend- 
ant's answer.  To  attain  a  proper  understanding  of  the  precise  ques- 
tion presented  by  the  record,  it  becomes  necessary  to  state  more  par- 
ticularly the  pleadings  in  the  case.  The  petition  sets  out  the  assign- 
ment of  the  claim  to  plaintiff,  which  is  in  writing.  It  is  signed  by  the 
assignor  alone,  and  purports  to  be  "  for  value  received,"  and  contains 
no  contract,  covenant,  or  expressed  obligation  binding  the  assignee. 
There  is  nothing  in  it  upon  which  the  charge  of  champerty  can  be 
based.  It  is  simply,  in  effect,  an  assignment  of  the  claim,  and  nothing 
more.  The  defence  of  champerty  is  pleaded  in  the  fourth  count  of  the 
answer,  which  is  in  the  following  language : 

For  further  defence  herein  defendant  says  that  said  alleged  assignment 
was  executed,  delivered,  and  accepted  by  plaintiff,  and  its  acceptance  took 
effect,  in  the  state  of  Illinois ;  and  that  at  the  time  of  the  delivery  and  ac- 
ceptance thereof  by  plaintiff,  and  as  a  part  of  the  same  transaction,  the 
plaintiff  executed  and  delivered  to  said  Darby  Carr  an  agreement  in  writ- 
ing, in  words  and  figures  as  follows,  to  wit : 

"  In  consideration  of  the  assignment  to  me  by  Darby  Carr  of  his  claim 
for  damages  against  the  Chicago  &  Northwestern  Railway  Co.  [describing 
it],  I  hereby  agree  to  dispose  of  the  entire  amount  realized  on  said  claim 
as  follows :  For  my  own  compensation  in  and  about  the  prosecution  of 
said  claim,  and  for  the  use  of  any  advance  of  money  I  may  make,  I  am  to 
retain  thereof  the  sum  of  fifty  dollars.  I  am  also  to  retain  all  sums  of 
money  that  I  may  advance  in  the  prosecution  of  said  claim.  Next,  I  agree 
to  pay  out  of  the  proceeds  of  such  recovery  the  reasonable  fee  of  the 
attorneys  and  agents  employed  to  prosecute  said  claim,  or  such  fee  there- 
for as  may  be  agreed  upon,  if  an  agreement  for  a  specific  amount  be 
agreed  upon,  and  the  balance  of  said  recovery  I  agree  to  pay  to  said 
Darby  Carr.  (Signed)  "  Wm.  II.  VimonT." 
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That  said  assignment  and  agreement  is  barratrous  and  champertous, 
and  unlawful  maintenance,  and  is  illegal  and  void,  both  in  the  state  of 
Illinois  and  Iowa;  and  that  plaintiff  has  no  right  or  cause  of  action  there- 
under, enforceable  in  this  state  or  elsewhere. 

It  clearly  appears  from  the  pleadings  that  the  transaction  is  evi- 
denced by  two  distinct  and  independent  writings,  the  Jirsiy  an  assign- 
ment of  the  claim,  showing  nothing  to  support  the  charge  of  cham- 
perty ;  the  second,  a  unilateral  contract  in  the  nature  of  a  declaration 
of  trust,  binding  plaintiff  to  dispose  of  the  proceeds  of  the  claim,  when 
collected,  in  the  manner  therein  prescribed.  In  my  opinion,  the  first 
instrument  can  not  be  held  invalid  and  incapable  of  enforcement  by 
reason  of  any  provision,  illegal  or  otherwise,  found  in  the  second, 
which  would  be  alone  affected  by  any  source  of  infirmity  found  in  it 
The  contracts  are  independent,  though  the  covenants  of  one  may  be 
regarded  as  the  consideration  of  the  other.  Vimont  could  not  plead 
the  invalidity  of  the  last  contract  on  the  ground  of  its  champertous 
character,  should  he  be  sued  on  the  second  for  a  failure  to  collect  the 
claim.  Neither  could  he  set  up  a  like  defence  to  an  action  against 
him  to  enforce  the  appropriation  of  the  funds  as  prescribed  by  the 
second,  on  the  ground  that  it  is  champertous.  The  assignor,  Carr, 
could  not  plead  champerty  against  the  enforcement  of  the  first  instru- 
ment, for  it  is  not  champertous  in  character,  and  contains  no  provision 
setting  out,  or  in  any  manner  evidencing,  an  unlawful  contract. 
Whether  he  could  defeat  the  provisions  of  the  second  instrument  be- 
cause it  is  champertous  I  need  not  inquire  in  order  to  support  the  view 
just  presented.  I  conclude,  therefore,  that  the  assignment  does  not 
present  a  champertous  contract. 

I  am  also  of  the  opinion  that  the  second  instrument,  in  its  conditions 
and  terms,  does  not  embody  a  champertous  contract.  The  conditions 
for  the  payment  of  attorneys  and  agents  employed  about  the  prosecu- 
tion of  the  suit,  and  $50.00  compensation  to  plaintiff,  are  not  cham- 
pertous. The  condition  authorizing  plaintiff  to  retain  sums  of  money 
advanced  by  him  in  the  prosecution  of  the  claim  is  not  champertous, 
for  the  reason  that  plaintiff  does  not  undertake  or  obligate  himself  to 
make  any  such  advances.  It  is  not  an  agreement  to  maintain  or  sup- 
port a  lawsuit.  Plaintiff  is  not  bound  thereby  to  furnish  or  supply 
money  for  the  prosecution  of  an  action.  It  is  not,  therefore,  cham- 
pertous. 

But  if  it  be  assumed  that  the  terms  of  the  instrument  signed  by 
plaintiff  are  champertous,  a  majority  of  the  court  are  united  in  the 
opinion  that  a  defence  based  upon  tliat  ground  can  not  be  pleaded  in 
this  case.  It  is  a  matter  that  can  be  pleaded  only  in  an  action  between 
the  parties  to  the  contract,  and,  if  not  pleaded  therein,  the  contract  may 
be  enforced  as  valid  between  them.  If  the  party  wronged  by  the 
champertous  contract  fails  to  plead  the  illegality  as  a  defence,  the 
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contract  may  be  enforced  against  him.  The  interest  or  rights  of  a 
stranger  not  being  affected,  he  can  not  set  up  champerty  to  invalidate 
the  contract.  The  defence  pertains  to  the  contract  itself,  and  can  only 
be  pleaded  in  an  action  between  the  parties  to  it.^ 

We  adhere  to  the  conclusion  announced  in  the  former  opinion  filed 
in  the  case.*  Affirmed. 

»  Citing-^  Knadler  v.  Sharp,  36  Iowa,  233 ;  Hyatt  v.  Burlington,  C.  R.  &  N  R.  Co.  63 
Iowa,  662. 

'  To  this,  two  of  the  five  judges  on  the  Supreme  Bench  dissented  as  follows:  Adams, 
J.,  dissenting.  For  the  purpose  of  this  opinion  it  may  be  conceded  that,  if  Vimont  holds 
the  legal  title  to  the  claim,  he  is  sufficiently  a  party  in  interest  to  enable  him  to  maintain 
this  action.  But  in  my  opinion  he  can  not,  under  the  averments  of  the  answer  demurred 
to,  be  regarded  as  holding  the  legal  title.  The  court,  in  adjudging  that  he  does  hold  stich 
title,  must  sustain  the  contract  of  assignment.  This  it  can  not  do  if  the  contract  is  ch».m- 
pertous,  for,  in  such  case,  it  is  against  public  policy,  illegal  and  void. 

The  writer  of  the  majority  opinion  holds  that  the  contract  is  not  champertous,  and  we 
have  to  consider  whether  this  holding  is  correct.  It  is  true,  the  paper  signed  by  Carr  does 
not  show  what  the  consideration  of  the  assignment  was.  The  champertous  character  '4* 
the  transaction  appears  alone  from  the  papers  signed  by  Vimont.  But  the  tw  t  papers  are 
to  be  taken  together.  Not  only  does  Vimont's  agreement  expressly  recite  tha*:  itis  mad  - 
**in  consideration  of  the  assignment,*^  but  the  answer  expressly  avers  that,  *'  as  a  part  of 
the  same  transaction,  the  plaintiff  executed  and  delivered  to  sai  i  Darby  Carr  an  agree- 
ment in  writing,  in  the  words  and  figures  as  follows,  to  wit.**  Then  follows  a  copy  of 
Vimont^s  agreement.  This  averment  that  the  agreement  is  a  part  of  th*  same  *.ransacti  n 
is  admitti^d  by  the  demurrer.  Now,  how  in  the  face  of  this  fact  the  writer  2an  properly 
say  that  the  two  papers  are  independent  of  eac};x  other,  and  treat  them  so,  I  am  unable  to 
see.  The  holding  seems  to  me  to  be  in  express  contravention  of  what  is  admitted  pf 
record. 

But  it  is  said,  substantially,  that  in  no  view  is  the  transaction  champertous,  ^ecAuse 
Vimont  did  not  agree  to  prosecute  the  action,  nor  to  pay,  or  become  responsible  for  th. 
costs.  It  may  be  admitted  that  the  paper  signed  by  Vimont  was  very  Ingeniously  Jrawn, 
but  no  one  can  read  it,  and  have  the  slighest  doubt  that  he  took  the  claim  in  trust  for  Jarr, 
to  prosecute  at  his  own  expense,  for  th«%  chance  of  making  a  nc*  profit  of  f^o.  No  tther 
possible  object  of  the  assignment  that  the  prosecution  of  the  claim  by  Vimont  in  his  )wn 
name  haj  been  suggested,  nor  is  it  possible  to  discover  any. 

But,  aside  from  what  is  the  manifest  construction  of  the  contract,  there  Is  the  controlling 
fact  that  the  case  is,  in  fact,  being  prosecuted  by  Vimont  in  his  own  name,  and  he  has  paid, 
or  is  responsible  for,  the  costs  ;  and  this  is  being  ione  under  the  contract  which  gives  him 
a  net  profit  of  I50  in  case  of  success,  and  nothing  more.  Now,  the  question  is  simply  this: 
Where  an  action  is  being  prosecuted  under  such  a  contract,  is  the  contract  champertous? 
That  such  a  contract  constitutes  the  ordinary  case  of  champerty  it  seems  to  me  that  there 
can  be  no  doubt  In  Bouvier^s  Law  Dictionary  *^  champerty  **  is  defined  as  "  a  bargain  with 
thtt  plaintiff  or  defendant  to  divide  the  land  or  other  matter  sued  for  between  them,  if  they 
prevail  at  law;  the  champertor  undertaking  to  carry  on  a  suit  at  his  cwn  expense.**  Have 
not  Vimont  and  Carr  agreed  to  divide  the  proceeds  of  the  claim  if  they  shall  prevail  at  la^v 
and  is  not  Vimont  responsible  for  costs,  and  so  carrying  on  the  suit  at  his  own  expense,  00 
far  as  the  case  shows?    There  can  be  but  one  answer. 

But  it  is  said  that  champerty  can  be  pleaded  only  by  a  party  to  the  champertous  contracts. 
But  this,  I  think,  can  not  be  so  when  It  is  set  up  merely  to  invalidate  *he  plaintifPs  title  t 
the  claim  sued  on.  The  case  is  not  different  in  principle  from  what  it  would  be  if  the  de- 
fendant had  pleaded  that  the  assignment  is  forged.  If  the  plaintiff  had  admitted  by  de- 
murrer that  it  was  forged,  weald  any  one  claim  that  he  could  recover  P  T>ut  a  contract 
which  is  illegal  is  just  as  essentially  void  as  if  it  were  forged.  It  i**  n  tt  good  for  any  pur- 
pose whatever,  and  must  be  condemned,  and  held  as  naught  as  soon  asits*llegal  character 
is  admitted  or  otherwise  shown.  The  defendant  does  not  set  up  the  void  character  of  *he 
contract  as  showing  that  it  is  not  liable,  but  as  showing  th?t  it  is  not  liable  /  the  flaintiff; 
and  this,  I  think,  it  may  do,  if  a  defendant  can  ever  show  that  the  plaintiff  is  not  the  real 
party  in  interest 

RoTHROCK,  J.,  concurs  in  this  dissent. 
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HOAGLAXD   v,  VAX   ETTEN. 
r.upREMK  Court  op*  Nebraska,  January  Term,  1888. 

[22  jVed.  681.] 

Appeal  from  the  district  court  of  Douglas  County. 

Daznd  Van  Etten,  for  appellant. 

Warren  Szviizler,  for  appellee  George  A.  Hoagland. 

Maxwei*!.,  Ch.  J. — This  is  an  action  to  foreclose  a  mechanic's  lien 
upon  certain  real  estate  described  in  the  petition,  owned  b}'^  Mrs.  Van 
Etten.  Moyer  claims  for  material  furnished  to  one  Hay  den,  a  con- 
tractor, in  the  erection  of  the  defi^ndant  Van  Etten's  dwelling,  and 
French  is  a  senior  mortgagee.  The  amount  claimed  to  be  due  the 
plaintiff  for  material  furnished  by  him  is  the  sum  of  $803.76,  with 
interest.  He  also  claims  there  is  due  him  the  sum  of  $17.07  upon  the 
account  of  one  Andrew  L.  Wiggins,  and  the  sum  of  $18.87  ^^  the  ac- 
count of  Harvey  S.  Nutting.  He  further  claims  to  be  due  him  the 
sum  of  $86.00  on  the  account  of  Ruton  Gsanter  &  Co.,  and  on  the 
account  of  Nich.  Spellman  the  sum  of  $72.00,  and  $24.00  on  the  account 
of  oneWm.  Klatt;  $13.87  on  the  account  of  Hans  Tams;  $28.82  on  the 
accountof  Jacob  New;  $30.05  on  the  account  of  Sullivan  Bros.;  $163.12 
on  the  account  of  Sidney  D.  Crawford;  $40.87  on  the  account  of  John 
Liibbe;  $48.00  on  the  account  of  Abner  C.  Smillej- ;  $21.41  on  the  ac- 
count of  N.  J.  Sander;  $58.83  on  the  account  of  James  Morton  &  Son; 
$213.00  on  the  account  of  Henrj*^  A.  Kosters.    The  plaintiiF  also  alleges 

"  that  he  owns  the  above  claims  against  said  last-named  defendant,  and 
they  are  all  past  due,  and  demand  has  been  made  on  the  said  defendant  for 
payment,  and  payment  thereof  '^as  refused  and  no  part  of  any  of  said 
claims  has  been  paid." 

The  defendant  in  her  answer  denies  that  the  plaintiff  owns  the  claims 
above  set  forth,  and  alleges  that  the  plaintiff  is  not  the  real  party  in 
interest.  On  the  trial  the  court  instructed  the  jury :  "It  will  not  be 
necessary  for  you  to  determine  whether  the  assignment  was  valid  or 
not;  but  you  will  allow  the  amount  due,  if  anything,  on  each  particular 
claim  the  same  as  if  sued  on  b}'  the  original  party,  and  subject  to  the 
same  defences,  if  any,  regardless  of  the  alleged  assignment." 

It  is  conceded  that  the  assignments  were  merely  formal,  to  enable 
the  plaintiff  to  bring  the  action  for  all,  and  that  he  is  not  the  real  party 
in  interest.  In  justification  of  this  course,  the  plaintiff's  attorney  cites 
Pomeroy  on  Remedial  Rights  and  Remedies,  section  132.  In  all  the 
cases  cited  by  Mr.  Pomeroy  in  support  of  his  proposition,  except  two, 
the  plaintiff  has  an  interest  in  the  proceeds  resulting  from  the  suit. 
It  was  not  a  case  of  an  entire  want  of  interest,  but  merely  a  defect  of 
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parties  plaintiff.  In  such  case  it  is  well  known  that  if  one  of  the  proper 
parties  brings  an  action  and  no  objection  is  made  for  defect  of  parties, 
he  may  maintain  the  action  although  others  should  be  brought  in,  as 
where  a  debt  is  assigned  as  collateral  security  for  a  less  sum  than  the 
value  of  the  debt,  the  assignee  may  maintain  an  action  on  the  security 
although  the  assignor  having  an  interest  in  the  surplus  would  be  a 
proper  party. 

Section  29  of  the  code  provides  that,  "  Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  section  32." 

In  Mills  V,  Murray y  1  Neb.,  327,  it  was  held  that  the  assignee  or 
actual  owner  of  a  chose  in  action  is  the  proper  and  only  party  who  can 
maintain  a  suit  thereon.  This  doctrine  was  affirmed  in  Seymour  v. 
Street,  5  Neb.,  93,  Hickland  v,  Nebraska  City  National  Bank,  8  Neb., 
463.  The  language  of  the  statute  is  plain  and  unambiguous,  "  Every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
except,"  etc.  This  case  is  not  within  any  of  the  exceptions  named, 
and  therefore  must  be  considered  with  reference  solely  to  section  29. 
If  a  party  having  no  interest  in  the  subject-matter  of  the  suit,  who 
holds  simply  as  assignee,  and  is  to  deliver  to  his  assignor  the  proceeds 
of  the  action,  may  maintain  an  action  on  such  an  assignment,  then 
section  29  has  no  meaning  whatever.  We  do  not  care  to  enter  into 
a  discussion  of  the  propriety,  or  improprietj',  of  requiring  actions  to 
be  brought  in  the  name  of  the  real  party  in  interest.  The  statute  con- 
tains a  plain  provision  which  this  court  has  no  authority  to  disregard. 
We  hold,  therefore,  that  an  assignee  having  no  interest  in  the  result 
of  the  suit,  and  not  entitled  to  an  j'  portion  of  the  proceeds  thereof,  is 
not  entitled  under  section  29  to  maintain  an  action  as  the  real  party 
in  interest.  Where  a  number  of  persons  hold  mechanics*  liens  against 
certain  real  estate,  vSuch  persons  may  and  should  be  brought  before 
the  court,  as  among  such  lienholders  there  is  no  priority,  but  each 
lien  should  stand  upon  its  own  separate  facts,  in  order  that  issue  may 
be  taken  thereon. ^ 

Reversed  and  remanded. 

*  Only  so  much  of  the  opinion  is  given  as  relates  to  this  one  point. 
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HOAGLAND   v.  VAN   ETTEN. 
Supreme  Court  op  Nebraska,  January  Term,  1888. 

[23  Ned.  462.] 

Motion  for  rehearing  of  case  reported  22  Neb.,  681. 

IVarr^n  SiviizlcTy  for  the  motion. 

Maxwei*!*,  J. — ^The  plaintiff  has  filed  a  motion  for  rehearing,  upon 
the  ground,  first,  that  the  plaintiff  can  maintain  the  action  upon  the 
claims  assigned  to  him,  although  he  is  not  the  actual  owner  thereof, 
but  merely  holds  the  legal  title ;  and  it  is  claimed  that  if  the  assign- 
ment should  be  held  to  be  void,  the  mechanic's  lien  would  thereby  be 
divested  and  such  claims  lost.  It  is  alleged  that  section  29  of  the  code 
is  complied  with  if  the  plaintiff  has  a  mere  naked  assignment  of  the 
claim,  although  he  is  not  the  partj'  beneficially  interested.  To  this 
we  can  not  give  our  assent.  At  common  law  an  action  was  required 
to  be  brought  by  a  party  to  the  contract,  even  though  he  had  parted 
with  his  entire  interest  in  it  by  assignment.  Courts  of  equity,  how- 
ever, not  only  recognize  the  right  of  the  assignee  to  bring  the  action, 
but  absolutely  required  him  to  do  so.  If  the  assignee  was  but  a  nom- 
inal owner  he  could  not  sue,  but  the  action  must  be  brought  by  the 
real  party  in  interest.^ 

An  exception  was  made  where  the  assignee  held  a  nominal  interest 
as  trustee,  Story's  Eq.  PI.  i  i5n.  It  is  unnecessary  in  this  connection  to 
notice  the  exceptions  to  the  general  rule  above  stated,  as  in  the  case 
of  executors  and  administrators,  trustees  of  an  express  trust,  and  per- 
sons expressly  authorized  by  statute  to  sue  without  joining  the  person 
for  whose  benefit  the  action  is  brought ;  but  with  these  exceptions 
the  rule,  that  every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  is  but  a  statutory  enactment  of  the  rule  respecting 
parties  which  has  always  prevailed  in  courts  of  equity,  and  which  such 
courts  deemed  best  adapted  to  advance  the  ends  of  justice.* 

The  framers  of  the  code,  therefore,  having  adopted  the  equity  rule  as 
to  the  party  plaintiff,  thereby  required  the  action  to  be  brought  in  the 
name  of  the  real  party  in  interest — the  party  entitled  to  the  fruits  of 
the  action,  the  beneficial  claimant.  The  rule  contended  for  by  the 
plaintiff  would  have  the  effect  to  expunge  section  29  of  the  code  from 
the  statute.  We  adhere  to  our  former  decision,  that  the  action  must 
be  brought  in  the  name  of  the  real  party  in  interest. 

It  is  apparent,  however,  that  if  the  action  as  to  the  assigned  claims 

*  Citing,  Rog^ers  v  Traders  Ins.  Co.,  6  Paige  Ch.,  583;  Field  v.  Mag^hee.  5  Id.  539 ;  i  Van 
Santvoord's  Eq.  Pr.  72. 

«  Citing,  Grlnnell  v.  Schmidt,  2  Sandf.  706  ;  Hollenbeck  v.  Van  Valkenburg,  5  How.  Pr. 
284:  Wallace  V.  Eaton,  5  How.  Pr.  100;  Brownson  v.  Gifford,  8  How.  Pr.  395  :  Report  of 
Com.,  pp.  123,  124. 
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is  dismissed  and  the  plaintiff  required  to  make  the  owners  of  such, 
claims  defendants,  that  the  lien  of  such  claims  would  thereby  be  lost, 
as  the  action  would  not  be  brought  within  the  time  required  by  the 
statute.  To  preserve  such  liens,  therefore,  being  in  furtherance  of 
justice,  the  plaintiff  will  be  permitted  within  thirty  days  from  this 
date  to  acquire  all  the  interest  of  his  assignors  in  said  claims,  thereby'' 
joining  the  legal  and  equitable  rights  of  said  assignors  and  making 
the  plaintiff  the  absolute  owner  of  all  their  rights  in  the  premises,  the 
'  amendment  when  made  to  take  effect  from  the  bringing  of  the  action. 
The  plaintiff,  as  a  condition  of  making  such  amendment,  to  pay  all 
costs  which  have  accrued  in  court  by  reason  of  said  assigned  claims.^ 

Motion  denied. 

*  Part  of  the  opinion,  touching  on  another  question,  is  omitted. 

The  petition  in  Iloagland  v.  Van  Etten  (i8SS),  23  Neb.  462,  was  amended  as  suggested 
in  the  opinion  given  above,  and  in  1891  the  case  came  again  before  the  Supreme  Court,  on 
appeal,  in  Hoagland  v.  Van  Etten^  31  Neb.  292.  Said  the  court,  per  Maxwell,  J. : 
'*  One  of  the  principal  points  relied  upon  by  the  defendant  is  in  permitting  the  plaintiff 
to  acquire  the  equitable  as  well  as  the  legal  title  to  the  claims  assigned  to  him.  This 
objection  should  have  been  made  after  the  modification  of  the  judgement  in  the  former 
case,  and  the  attention  of  the  court  called  to  the  objectionable  decision  then.  No  objec- 
tion was  made  to  that  order  at  the  time,  and  the  plaintiff*  complied  with  it  and  paid  a 
large  amount  of  costs  in  compliance  with  its  terms,  and  it  is  now  too  late  to  raise  the 
objection.  Aside  from  this,  the  order  itself  is  right.  These  parties  had  performed  labor 
and  furnished  material  in  the  erection  of  a  dwelling  for  the  defendant.  They  had  taken 
the  necessary  steps  twi  perfect  a  mechanic's  lien  upon  the  property  and  had  thereby  ac- 
quired an  interest  therein.  Many  of  these  claims  were  for  small  amounts,  which,  if 
brought  as  separate  actions,  would  have  mulcted  the  defendant  in  a  large  amount  of 
costs  in  each  case,  while  the  expenses  would  have  practically  reduced  the  claims  to  a 
small  amount  for  each  creditor.  In  the  interest  of  economy,  therefore,  not  only  in  be- 
half of  the  plaintiff",  but  the  defendant  as  well,  the  claims  were  assigned  to  the  plaintiff* 
and  he  was  authorized  to  assert  not  only  his  own  rights  in  the  premises,  but  the  rights 
of  other  lieuholders  against  the  property.  As  to  the  other  creditors,  he  was,  in  fact,  a 
trustee,  and  it  is  possible  the  action  might  have  been  sustained  on  that  ground,  although 
that  is  not  clear.  The  court,  however,  required  him  to  acquire  the  equitable  as  well  as 
the  legal  interest  in  the  liens  and  proceed  with  the  prosecution  of  the  action. 

"The  action  had  already  been  commenced  to  enforce  the  liens,  and  the  court  required 
him  to  become  the  actual  as  well  as  the  ostensible  ow^ner  of  the  same. 

"The  mechanic's  lien  law  is  a  remedial  statute  and  is  to  be  liberally  construed  in 
furtherance  of  justice."  (p.  29S.) 
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WILLISON   :'.  SMITH. 
St.  Louis  Court  op  Appeals,  December  27,  1892. 

[52  Mo.  App,  133.] 

Appeal  from  St.  Louis  City  Circuit  Court. 

Edmond  A,  B.  Garesche^  for  appellant. 

Robert  IV,  Goode,  for  respondent. 

RoMBAUER,  P.  J. — ^The  plaintiff  brought  an  action  of  replevin  for 
the  possession  of  certain  household  furniture.  The  action  was  brought 
before  a  justice  of  the  peace,  and  upon  its  trial  anew  in  the  circuit 
court  the  plaintiff  was  nonsuited.  An  inquiry  of  damages  was  there- 
upon had  in  favor  of  defendants,  the  jury  assessing  the  value  of  the 
property  at  $175,  and  the  damages  for  its  detention  at  $76.50.  Judg- 
ment was  rendered  accordingly.  Error  is  assigned  by  the  plaintiff, 
appealing  on  both  branches  of  the  case. 

It  appeared  in  evidence  that,  on  June  24,  1890,  the  defendants  made 
a  negotiable  promissory  note  for  $81.25,  payable  to  the  order  of  E.  R. 
Mackey  on  July  24,  1890,  at  the  office  of  the  Missouri  Mortgage  Loan 
Company  in  St.  Louis,  and  secured  the  note  by  chattel  mortgage  on 
the  property  in  controversy.  The  plaintiff  is  an  employe  of  the 
Missouri  Mortgage  Loan  Company,  and  held  this  note  for  collection 
in  August,  1 89 1,  and  for  some  time  prior  thereto.  The  note  remain- 
ing unpaid,  the  plaintiff  instituted  this  suit  of  replevin. 

The  only  ground  on  which  the  plaintiff  could  have  been  nonsuited 
was  his  failure  to  show  such  title  to  the  note  in  himself,  as  would 
entitle  him  to  maintain  an  action  at  law  thereon  in  his  own  name.  If 
he  could  maintain  an  action  at  law  on  the  note,  it  necessarily  results 
that  he  could  maintain  an  action  at  law  on  the  mortgage,  which,  under 
the  decisions  in  this  state,  is  a  mere  incident  to  the  note.i 

After  condition  broken,  the  legal  title  to  the  property  mortgaged  is 
in  the  mortgagee  * 
and,  in  case  of  assignment  of  the  mortgage  debt,  in  the  assignee. 

It  appeared  in  evidence  that  the  plaintiff  did  not  know  E.  R. 
Mackey,  the  payee,  personally,  and  had  no  correspondence  with  him 
of  any  kind ;  and  that  this  note  was  transmitted  from  St.  Louis  to  one 
F.  J.  Mackey  in  Chicago,  who,  as  far  as  the  evidence  shows,  had 
charge  of  nearly  all  of  E.  R.  Mackey's  business  consisting  of  claims 
and  collections.  When  the  note  was  returned  to  the  plaintiff  from 
Chicago,  it  bore  an  indorsement  of  the  name  of  E.  R.  Mackey,  which 
indorsement  was  written  by  F.  J.  Mackey.     It  also  appeared  that  F. 

*  Ciiingy  Thayer  v.  Campbell,  9  Mo.  280 ;  Anderson  v.  Baumgartner,  27  Mo.  80 ;  Potter 
V,  Stevens,  40  Mo.  229. 

•  Citing^  Laccy  v.  Giboney,  36  Mo.  320 ;  Johnson  v.  Houston,  47  Mo.  227. 
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J.  Mackey  gave  special  verbal  instructions  to  the  plaintiff  in  regard 
to  this  note  and  mortgage,  and  its  enforcement.  It  further  appeared 
that,  in  the  suit  before  the  justice,  E.  R.  Mackey  was  made  a  coplain- 
tiff  in  this  suit,  and  his  name  is  signed  to  the  recognizance  of  appeal 
as  that  of  a  principal.  On  the  trial  in  the  circuit  court,  however,  his 
name  was  withdrawn  as  a  plaintiff. 

We  must  hold  that  upon  this  showing  the  plaintiff  was  improperly 
nonsuited.  It  has  always  been  the  law  of  this  state  that  a  holder  of 
a  note  may  maintain  an  action  at  law  thereon  in  his  own  name.^ 

It  is  immaterial  whether  the  note  is  negotiable  or  not  negotiable 
or  whether  the  holder  holds  it  for  collection  merely.' 

As  far  as  the  evidence  shows,  this  note  never  was  in  the  possession 
of  E.  R.  Mackey,  except  in  so  far  as  it  was  in  the  possession  of  his 
agent,  F.  J.  Mackey.  As  F.  J.  Mackey  was  a  resident  of  Chicago,  if 
he  had  any  authority  to  collect  this  note  (which  fact  is  not  disputed), 
he  had  authority  to  indorse  it  for  collection  to  some  one  in  St.  Louis, 
where  the  note  by  its  terms  was  payable.  Under  the  law  of  agency, 
such  authority  is  implied  under  the  circumstances,  even  though  the 
agent  has  no  authoritj'  to  make  his  principal  liable  as  an  indorsee  by 
such  indorsement.  Mechem  on  Agency^  sees.  194,  195;  Wharton  on 
Agency,  sees.  31,  32.  Having  so  indorsed  it,  the  agent  in  St.  Louis 
became  under  all  the  authorities  in  this  state  a  holder  for  collection, 
and  could  maintain  an  action  at  law  on  the  note  in  his  own  name,  and 
after  condition  broken  on  the  mortgage,  subject  of  course  to  all  the 
equities  which  the  payee  has  against  the  true  owner.  The  fact  that 
E.  R.  Mackey  appears  to  be  the  usurer,  and  that  the  plaintiff  has  lent 
himself  to  the  enforcement  of  an  oppressive  bargain,  can  not  change 
the  applicatory  law. 

On  the  second  branch  of  the  case  the  court  committed  error  in 
instructing  the  jury  to  find  damages  for  detention,  when  no  such  dam- 
ages were  shown,  and  in  sustaining  the  finding  of  $76.50  for  such 
damages.  As  the  judgment  must  be  reversed  for  error  on  the  main 
issue,  we  mention  this  matter  merely  to  avoid  the  repetition  of  such 
errors  in  similar  cases. 

All  the  judges  concur.         Judgment  reversed  and  cause  remanded. 

»  Citing,  Boeka  v.  Nuella,  28  Mo.  180 ;  Bennett  f .  Pound,  28  Mo.  598 ;  Willard  v.  Moies, 
30  Mo.  142 ;  Lewis  v.  Boweu's  Adm'r,  29  Mo.  202 ;  Harvey  v.  Brooke,  36  Mo.  493 ;  Davis  t. 
Carson,  69  Mo.  609. 

•  Citing,  spears  v.  Bond,  79  Mo.  467. 

»  Citing,  Webb  v.  Morgan,  14  Mo.  430;  Beattie  r.  Lett,  28  Mo.  596;  Simmons  t.  Belt,  35 
Mo.  461 ;  Jefferson  Savings  Association  t.  Morrison,  48  Mo.  273. 

NOTB. — ASSIGNKKS   FOR   COLLECTION,  THE  ASSIGNMENT  ITSELF  BEING   ABSOLUTE 

ON   ITS  FACE. 

Accord  with  the  general  doctrine  of  the  text:  Guerney  v.  Moort  (1895),  *3*  Mo.  650, 668. 
Meeker  v.  Clcighorn  (1871),  44  N.  Y.  349  [the  assignment  of  an  account  was  in  writing  and 
absolute  in  terms.  Two  of  plaintiff^s  assignors  testified  on  cross-examination  that  they 
"expected  to  receive  the  amount  recovered  m  the  action"].     Curran  v.  H>i.f^  (1S93),  6 
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Misc.  13d  ^nssignment  of  a  claim  for  damage  to  the  merchandise  of  plaintifPs  assignor, 
through  defendant's  negligence  in  permitting  a  water-basin  to  overflow].  Said  the  coart: 
**  The  legal  ownership  of  the  demand  in  suit  having  been  transferred  to  plaintiff,  he  wa» 
entitled  to  recover^  notwithstanding  the  fact  that  the  assignor  expected  to  share  in  the 
recovery.*' 

Walcottv.  Hilmau  (189S),  23  Misc.  459:  **The  justice  below  dismissed  the  complaint 
solely  on  the  ground,  as  stated  by  him,  *  that  the  assignment  as  sworn  to  by  witness  snows 
collusion  with  assignee,  the  plaintiff*s  assignor  having  testified  thai  kt  expecUd  t0 
receive  from  the  plaintiff  the  amount  of  any  recovery  that  might  be  obtained  in  the  action. 
This  was  error  for  which  the  judgment  must  be  reversed.  As  between  the  assignor  and  the 
assignee,  there  was  a  legal  transfer  of  the  cause  of  action,  and  this  was  sufficient  to  make 
the  plaintiff  the  real  party  in  interest  for  the  purpose  of  maintaining  the  action." — Per 
Beekman,  p.  J. 

See  also  Walburn  v.  Chenault  (1890),  43  Kan.  3p,  357  :  "Another  point  is  that  the  action 
is  not  brought  by  the  real  party  in  interest.  The  Tieman  judgment  was  assigned  toChe* 
nault  in  writing,  as  follows : 

"*>  *  This  Instrument  Witnesseth :  That  for  value  received  J  hereby  assi/rn  to  Waller 
Chenault  the  benefit  of  the  Judgment  obtained  by  me  in  the  case  of  Francis  Tieman  v.  The 
St.  LouiSyFbrt  Scott  dk  Wichita  Railroad  Company  ^obtained  in  the  district  court  of  Bourbom 
County^  Kansas^  in  October^  1885,  The  said  Judgment  is  for  about  flBjOOO;  and  the  entire 
Judgment  is  assigned^  subject^  however^  to  a  reservation  of  the  unpaid  attorneys'*  fees  of  £» 
AT.  Hulett  and  y.  D.  Mc Cleverly^  yet  unpaid  in  said  case. 

"  *  This  September  th^  1887,  Francis  Txbrnan.* 

'*  An  entry  of  the  assignment  was  also  appended  to  the  judgment  on  the  journals  of  the 
district  court  in  which  the  judgment  had  been  given.  The  consideration  for  the  assign-' 
ment  was  a  large  indebtedness  of  Tiernan  to  Chenault^s  Bank,  or  the  bank  of  which  he 
was  president,  and  it  was  agreed  that  the  proceeds  of  the  judgment  should  be  applied  in 
payment  of  the  indebtedness,  and  to  the  discharge  of  an  attorney's  lien  which  had  attached 
to  the  judgment.  The  assignment  is  absolute,  and  is  such  as  to  vest  in  the  assignee  the 
whole  legal  title.  He  had  such  a  beneficial  interest  in  the  proceeds  of  the  judgment  that 
he  could  bring  an  action  in  his  own  name,  without  joining  other  parties,  who,  by  collateral 
agreement  might  be  entitled  to  a  share  in  the  proceeds.  .  .  The  plaintiffs  in  error  were 
not  limited  or  cut  off  from  any  defence  by  reason  of  the  assignment,  and  the  absence  of 
parties  to  whom  the  assignee  must  account  can  not  cause  any  future  embarrassment  to  the 
plaintiffs  in  error." — Per  Johnston,  J. 

In'JCnadlerv.  Sharp  (1873),  36  Iowa, 333,  the  court  remarked:  "It  is  also  provided  by 
Revision,  section  3757:  *  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  provided  in  the  next  section.'  This  language  was  first  construed,  as 
found  in  the  code  of  1851,  section  1676,  to  mean  the  party  having  the  legal  title  or  interest. 
Farwell  v,  Tyler^  5  Iowa,  535.  But  afterward  it  was  held  to  mean  the  party  having  the 
beneficial  interest,  as  contradistinguished  from  the  mere  holder  of  the  'egal  title.  Con- 
yugham  e.  Smithy  16  Iowa,  471.  And  subsequently  it  was  held  that  the  party  holding  the 
legal  title  to  a  note  or  instrument  may  sue  on  it,  though  he  be  an  agent  or  trustee,  and 
liable  to  account  to  another  for  the  proceeds  of  the  recovery,  but  he  is  open  in  such  cases 
to  any  defence  which  exists  against  the  party  beneficially  interested;  or  the  party  benefi- 
cially interested,  though  he  may  not  have  the  legal  title,  may  sue  in  his  own  name.  Cottle 
T.  Cole^  90  Iowa,  481.  The  same  doctrine  was  again  affirmed  in  Rice  v.  Savery^  22  Iowa,  470 
[given  m  text  ante^  p.  343].  It  follows  therefore  that  the  court  did  not  err  in  holding  that 
the  plaintiff  might  recover  upon  all  the  claims  as  the  proper  party  to  the  action,  and  that 
the  contract  of  assignment  to  him  and  his  agreement  to  pay  over  the  net  proceeds  did  not 
constitute  champerty." — Per  Cols,  J.,  p.  336. 

In  accord  also  are  Abell  Note  Co,  v.  Hurd  (1892),  85  Iowa,  559.  Lehman  v.  Press  (1898), 
106  Iowa, 389, 390.  (Compare  Goodnow  v,  Litchfield  (i884),63  Iowa,  375, 379,  where  the  plain-  , 
tiff  holds  as  trustee.)  McPherson  v,  Weston  (1883),  64  Cal.  375.  Toby  9,  Oregon  Pacific  R, 
R,  (1893)4  98  Cal.  490:  **•  A  trustee  to  whom  a  chose  in  action  has  been  transferred  for  col- 
lection is,  in  contemplation  of  law,  so  far  the  owner  that  he  may  sue  in  his  own  name."— 
Per  Sbari.8,  C,  p.  497.  Tuller  v,  A  mold  (1893),  98  CaL  523.  [A  claim  upon  an  account  for 
goods  sold  was  sent  to  D.  for  collection,  by  a  law  firm  in  Chicago,  to  whom  the  account 
had  been  sent  for  collection  by  the  vendor  of  the  goods.  The  account  was  assigned,  as  a 
matter  of  convenience  for  the  purpose  of  collection,  to  the  plaintiff,  a  clerk  in  D.'s  office.] 
Greigv,  Riordan  (1893),  99  Cal.  316:  "  The  assignments  were  made  for  collection,  and  no 
consideration  was  paid  by  the  assignee.  It  is  matter  of  common  knowledge  that  for  the 
purpose  of  saving  expense,  commercial  associations  and  others  resort  to  this  method.    la 
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such  cases  the  assig'nee  becomes  the  legal  holder  of  a  chose  in  action,  which  is  of  no 
moment  to  the  debtor."— /*«-  Sbarls,  C,  p.  323.  Compare  Rigby  v.  Lowe  (1899),  i  J5  Cal« 
613,615. 

Vanstrum  v,  Liljengren  (1887),  37  Minn.  191.    Elmquist  v.  Markoe  (1891),  45  Minn.  305. 

Anderson  v.  Reardon  (i89i),46  Minn.  185:  "It  is  no  concern  of  the  defendant  whether 
the  assignee  of  a  claim  receives  the  money  on  it  in  his  own  right  or  as  trustee  of  the 
assignor.  It  is  enough  for  him  to  know  that  the  plaintiff  is  the  party  in  legal  interest, 
and  that  a  recovery  by  him  will  be  full  protection  against  another  suit  by  the  assignor. 
There  is  no  room  for  the  distinction  in  this  respect  sought  to  be  made  by  defendant  be- 
tween negotiable  paper  and  other  chosesin  action."— PrrMiTCHKLL,  J.,  p.  1S6.  Minnssota 
Thresher  Co.  v.  Heipler  (1893),  49  Minn.  395,  given  in  text  infra,  Longfellow  -p.  McGr^or 
(1895),  ^i  Minn.  494, 496.    Struckmeyer  v.  Lamb  (1896),  64  Minn.  57, 60-61. 

McDaniel  v.  Pressler  (189a),  3  Wash.  636,  ^38 ;  and  compare  Davis  v.  Erickson  (1893),  3 
Wash.  654, 656.  Bassett  v.  Inman  (1SS3),  7  Colo.  370,  373.  Gower  v.  Stockdale  (1895),  5  Colo- 
App.  489.  HWf A  f.  ^//^ff  (189s),  6  Colo.  App.  393,305.  Sroufe  V.  Soto  {1^6)^  Ariz.  ,  ai 
Pac.  R.  aai. 

Compare,  Lee  v.  Pennington  (1880),  7  111.  App.  247 :  *^A  court  of  law  will  not  inquire 
whether  a  plaintiff  sues  for  himself  or  as  trustee  for  some  other  person  ;  it  is  sufficient  if  he 
has  tne  legal  interest  in  the  subject-matter  of  the  suit."— Prr  Hiobsb,  J.  Boyd  v.  Corbitt 
(1S77),  37  Mich.  52 :  **The  only  question  in  this  case  is,  whether  a  collection  agent  who 
holds  for  collection  a  note  payable  to  order  and  whic*h  has  been  indorsed  in  blank  by  the 
owner  for  the  purposes  of  collection,  can  bring  suit  in  his  own  name.  We  have  no  doubt 
he  may  do  so.  The  indorsement  by  the  owner  must  be  understood  as  authority  for  this 
proceeding;  it  passes  the  legal  title  for  the  purposes  of  collection,  and  this  must  include 
any  necessary  suit." — Per  Curiam.  And  see  Watkins  v.  Plummer  (189a),  93  Mich.  215, 217. 
Compare  also  Hang  v.  Riley  (1S97),  ^^^  ^^*  37>i  S?^* 

On  the  general  rule  under  common  law  pleading,  see  Law  V,  Pamell  (1859),  7  C*  B.,  N. 
S.  aSa,  I  Ames  Cases,  Bills  and  Notes  330,  and  note  p.  333-4. 

To  the  same  effect  is  Village  of  Kent  v.  Dana  (1900),  xoo  Fed.  Rep.  56  [Action  by  Dana  to 
recover  upon  75  past-due  interest  coupons  of  I30  each,  originally  attached  to  certain  refund- 
ing bonds  issued  by  the  village  of  Kent,  defendant  below,  a  municipal  corporation  nnder 
the  laws  of  Ohio.  The  bonds  were  not  due].  Said  the  Circuit  Court  of  Appeals,  per  Sbv- 
KRENS,  D.  J.  (p.  63) :  ** Assuming  that  the  savings  bank  delivered  these  coupons  to  Dana 
for  the  purpose  of  enabling  him  to  bring  suit  upon  them,  that  he  gave  his  check  therefor^ 
and  that  it  was  understood  between  them  that  he  should  turn  over  the  proceeds  of  the  col- 
lection to  the  bank,  and  take  up  his  check,— which  is  a  construction  of  the  evidence  as 
favorable  to  the  defendant  as  it  would  bear,— still  this  would  suffice  to  enable  him  to  brin;; 
the  suit  In  his  own  name.  His  right  to  recover  would  be  no  larger  than  that  of  the  bank. 
In  that  respect  he  would  stand  precisely  in  its  position,  and,  if  the  bank  "was  a  ^«4i^<i!r 
holder,  he  would  recover  in  that  character.  The  title  to  negotiable  paper  payable  to  the 
bearer  passes  by  delivery,  unless  the  attendant  circumstances  show  that  such  was  not  the 
intention.  But  here  the  bank  transferred  these  coupons  for  the  purpose  of  enabling  him  to 
bring  suit  It  is  implied  in  that  that  such  title  should  pass  as  would  enable  him  to  sue,  for 
without  it  the  object  of  the  transfer  could  not  be  accomplished.  Possession  of  such  paper 
where  it  is  payable  to  bearer,  or  where  it  is  payable  by  indorsement  to  the  holder,  coupled 
with  an  authority  to  bring  suit  upon  it,  is  sufficient  for  that  purpose. 

**  In  Law  V.  Pamell^  7  C.  B.  (N.  S.}  aSa,  the  action  was  brought  in  the  name  of  an  agent 
as  cu&todian  of  paper  held  for  another,  but  indorsed  in  blank,  the  agent  being  authorized 
by  his  principal  to  bring  suit  upon  it.  It  was  held  that  he  had  sufficient  title  to  maintain 
the  suit,  Earlk,  C.  J.,  saying  : 

*^^  *  The  bill  being  indorsed  in  blank,  the  bank 'has  the  right  to  hand  it  over  to  a  third  per- 
son to  sue  upon  it,  without  indorsing  it ;  and,  therefore,  the  plaintiff,  if  he  was  the  lawful 
holder  of  the  bill,  and  had  authority  from  the  bank  to  do  so,  had  a  perfect  right  to  sue 
upon  it.' 

**This  case  was  directly  approved  in  0*Brien  v.  Smithy  i  Black,99, 17  L.  Ed. 64,  where  the 
sui*"  was  brought  by  the  cashier  of  a  bank  upon  a  note  belonging  to  it,  but  of  which  he  had 
control  for  its  use.  In  affirming  a  recovery,  against  the  objection  that  the  plaintiff  conld 
not  recover  in  his  own  name.  Chief  Justice  Tansy,  speaking  for  the  court,  said: 

**  *  The  authorities  referred  to  by  by  the  counsel  for  the  defendant  in  error  are  conclusive^ 
and  it  can  not  be  necessary  to  discuss  these  questions,  which  we  consider  as  too  well  settled 
tc  be  now  open  to  serious  controversy.' 

''^  The  case  of  Boyd  v.  Corbitt^  37  Mich.  5a,  is  precisely  in  point.  There  Boyd,  who  was  a 
collecting  agent  for  one  Martin,  received  from  him  a  note  indorsed  in  blank,  and  brought 
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suit  thereon  in  his  own  name;  and  it  was  held  that  he  had  suiHcient  title  on  which  to  main- 
tain the  suit. 

**  Where,  as  in  Ohio,  the  Code  of  Procedure  requires  that  the  suit  shall  be  brought  by  the 
real  party  in  interest,  it  is  nevertheless  held  that,  when  the  plaintilT  is  the  lawful  holder  of 
the  note,  it  is  no  defence  to  the  maker  to  show  that  the  transfer  under  which  the  plaintifl* 
holds  it  is  without  consideration,  or  subject  to  equities  between  him  and  his  assij^nor,  or 
colorably,  and  merely  for  the  purpose  of  collection,  and  that  is  sufficient  if  he  has  the  legal 
title,  either  by  written  transfer  or  delivery,  whatever  may  be  the  equities  of  his  relation 
,  with  his  asbignor.  WhiU  v,  Stanley^  2g  Ohio  St.  423  ;  Eaton  v,  Alger ^  ^^  N.  Y.  345; 
Hays  V.  Hat  horn,  74  N.  Y.  4S6 ;  Cottle  v.  Cole^  ao  Iowa,  481.' ♦ 

Contra  (that  one  holding  under  an  assignment  absolute  on  its  face,  but,  in  fact,  made  for 
purposes  of  collection,  can  not  sue  under  the  code).  PixUy  v.  Van  Nostern  f  1S84),  100  Ind. 
34;  Bostwick  V.  Bryant  {iSi'j),  112  lnd.44S.  [The  answer  alleged  that*' said  note  was  trans- 
ferred and  assigned  to  the  plaintiff  herein  without  consideration,  and  solely  for  the  pur- 
pose of  suing  and  collecting  the  same  for  the  benefit  and  use  of  said  Anna  S.  Bloomer, 
who  is  the  real  owner  thereof."]  Said  the  court:  '*  The  statute  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest.  The  answer  shows  that 
Anna  S.  Bloomer  is  the  owner  of  the  note,  and  the  real  party  in  interest.  The  plain  pro- 
visions of  the  statute  can  not  be  avoided.  The  plea  must  be  held  good.** — Per  Zollars, 
J.,  p.  459.  Deuel  V.  Newlin  (1891),  131  Ind.  40.  Abrams  v.  Cureton  (1S76),  74  N.  C.  523 ;  but 
compare,  Wynne  v.  Heck  (1SS5),  92  N.  C.  414, 416.  —Ed. 


MINNESOTA  THRESHER   MANUFACTURING  CO. 

V.  HEIPLER. 

Supreme  Court  of  Minnesota,  May  3,  1892. 

[49  Minn.  395.] 

Appeal  by  defendant,  Gottfred  Heipler,  from  a  judgment  of  the 
District  Court  of  Lac  qui  Parle  County,  Powers,  J.,  entered  July  6, 
1891,  in  favor  of  the  Minnesota  Thresher  Manufacturing  Company, 
plaintiff,  for  $73.13. 

This  action  w&s  commenced  in  a  Justice  Court,  where  plaintiff  had 
judgment  upon  an  accepted  draft,  of  which  the  following  is  a  copy : 

Marietta,  October  17,  1889. 
Mr.  Gottfred  Heipler  : 

Please  pay  Minnesota  Thresher  Manufacturing  Company  or  order,  fifty 
dollars,  amount  due  me  for  threshing.  Jerry  Randall. 

Witness, 
Wm.  Kane. 

It  is  hereby  expressly  understood  and  agreed  that  the  Minnesota 
Thresher  Manufacturing  Company  takes  this  order  for  collection  only ; 
the  net  proceeds  of  such  collection  to  be  applied  on  the  indebtedness  of 
the  drawer  of  said  order  to  the  said  Minnesota  Thresher  Manufacturing 
Company. 

acceptance. 

I  accept  the  within  order,  and  agree  to  pay  the  amount  named  therein 
to  the  Minnesota  Thresher  Manufacturing  Company  on  or  before  Decem- 
ber 15,  1889.  Gottfred  Heipler. 
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The  defendant  appealed  to  the  District  Court  on  questions  of  law 
alone,  where  the  judgment  of  the  Justice  was  affirmed. 

K,  O,  JerdCy  for  appellant.^ 

H,  L.  Hayden^  for  respondent.* 

Mitchell,  J. — Bj'  the  terms  of  the  order  or  draft  sued  on,  the  drawer 
directed  the  defendant  to  pay  the  plaintiff  a  certain  sum. 

The  defendant  accepted  the  draft,  expresslj'  agreeing  to  pay  the 
plaintiff  the  sum  named.  Clearly  the  plaintiff  held  the  legal  title  to 
the  demand,  and  was  the  real  party  in  interest. 

It  did  not  concern  the  defendant  that  there  was  an  agreement 
between  the  drawer  and  the  plaintiff  that  the  latter  took  the  order  onlj' 
for  collection ;  the  proceeds,  when  collected,  to  be  applied  on  the  in- 
debtedness of  the  former  to  the  latter. 

No  exceptions  were  taken  on  the  trial  of  the  cause  which  raise  an  j' 
other  question. 

Judgment  affirmed. 

>  Counsel  for  appellant  made  the  following  points:  The  plaintiff  in  this  action  is  not 
the  real  party  in  interest.  The  order  reads  for  collection  only.  Rokrer  v.  Turrt'II,  4 
Minn.  407,  Gil.  309 ;  /iock  County  Bank  v.  Holltsiery  ai  Minn.  385 ;  Third  National  Bank 
0/ Syracuse  V.  C/ark,  23  Minn.  263. 

*  Counsel  for  respondent  insisted  that  '*  the  plaintiff  is  the  real  party  in  interest " ; 
and  that  "  the  cases  cited  by  appellant  have  no  bearing  on  this  case." 

In  Lehman  v.  Press  (iSglS)^  106  Iowa,  389,  the  action  was  on  promissory  notes  executed  by 
the  defendant  to  Mayer,  Engle  A  Co.    Each  note  boro  the  following  indorsements: 

*'  Without  recourse.  Mayer,  Engle  &  Co.**  **■  For  collection  occ^i.  Gage,  Downs  & 
Co."  "  For  collection  and  return  to  NaVl  Bank  oj  Republic^  Chicago.  W.  T.  Fenton, 
Cashier.'*  Held  that  the  plaintiff,  who  was  a  memt>er  of  the  firm  of  Gage,  Downs  &  Co., 
and  brought  suit  individually,  could  maintain  the  action  in  his  own  name.  *  Suppose  that 
the  plaintiff  was  acting  for  Gage,  Downs  &  Co.,  and  that  tho  notes  were  purchased  by  that 
firm,  the  rule  announced  can  not  be  sustained.  One  to  whom  a  note  is  indorsed  for  collec- 
tion may  maintain  an  action  thereon.  Bond  Co.  v,  Hurdifi  Iowa,  559 ;  Cottle  v.  Cole,  ao 
Iowa,  481.  While  the  note  is  subject  to  defences  interpo8ed.by  the  payer  against  the  prin- 
cipal, such  defences  must  be  made  in  order  to  defeat  recovery.  If  the  plaintiff  purchased 
the  note  for  Gage,  Downs  &  Co.,  and  brought  this  action  for  their  benefit,  and  value  was 
paid  without  notice  of  the  note's  infirmities,  and  in  good  faith,  the  defence  must  fail. 
Farwell  v.  Tyler,  s  Iowa,  535.  As  affecting  the  rights  of  the  payer,  it  is  immaterial 
whether  the  principal  ur  agent  brings  the  action,'*  ^-JSd^ 
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GISELMAN  ET  AL.,  EXECUTORS,  v.  STARR. 
Supreme  Court  op  Caufornia,  April,  1895. 

[106  Cal,  651.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  Lake  County  and 
from  an  order  denying  a  new  trial. 

Thomas  B.  Bandy  and  Woods  Crawford^  for  appellant. 

W.  IV.  Sanderson,  and  Hudson  &  Sayre,  for  respondents. 

Henshaw,  J. — Action  by  plaintiffs  as  executors  of  the  last  will  of 
S.  C.  Hastings,  deceased,  to  reform,  and  as  reformed  to  foreclose,  a 
mortgage  executed  by  defendant. 

Starr  executed  the  note  and  mortgage  in  suit  to  William  Giselman, 
trustee,  in  payment  and  cancellation  of  an  existing  note,  also  secured 
by  mortgage,  made  by  him  to  S.  C.  Hastings.  A  few  daj-s  thereafter 
Giselman  indorsed  the  note, 

"  Pay  to  the  order  of  S.  C.  Hastings,  without  recourse, 

"  Wii,i.iAM  Giselman,  Trustee," 

and  delivered  it  to  Hastings.  At  the  same  time  he  executed,  as  trus- 
tee, an  assignment  to  Hastings  of  the  mortgage.  These  papers,  upon 
the  death  of  Hastings,  coming  into  the  hands  of  the  executors,  of 
whom  Giselman  is  one,  this  action  was  in  due  time  commenced. 

The  defendant  meets  it  by  answer  and  cross-complaint,  whereby  he 
claims  that  he  executed  the  note  and  mortgage  to  Giselman,  as  trus- 
tee, for  the  use  and  benefit  of  the  daughters  of  said  Hastings ;  that  at 
the  time  of  the  assignment  to  Hastings  he  knew  this  fact,  and,  so 
knowing,  took  the  note  and  mortgage  w^ithout  consideration ;  that 
thereafter  Ella  Hastings,  daughter  of  S.  C.  Hastings,  acquired  by  gift 
all  the  interest  of  S.  C.  Hastings  in  the  note  and  mortgage ;  and  that 
the  action  is  not  prosecuted  by  the  real  parties  in  interest.  The 
named  beneficiaries  of  the  trust  and  the  widow  of  S.  C.  Hastings  are 
interpleaded  as  having  or  claiming  some  interest  in  the  mortgage  and 
note,  and  are  brought  in  under  averments  that  without  a  determina- 
tion of  their  rights  defendant  can  not  tell  to  whom  to  pay  the  amount 
found  due,  nor  with  safety  redeem  in  the  event  of  a  sale. 

Plaintiff's  answer  to  the  cross  complaint  does  not,  in  terms,  denj'^ 
that  the  note  and  mortgage  w^ere  executed  to  Giselman  as  trustee  for 
the  use  and  benefit  of  the  named  children  of  S.  C.  Hastings,  but  does 
deny  that  they  are  or  ever  have  been  the  property  of  the  children  or 
any  of  them.  Upon  all  other  material  averments  of  the  cross  com- 
plaint it  joins  issue. 

The  children  and  others  interpleaded  by  defendant  one  and  all  filed 
disclaimers,  and  in  this  state  of  the  pleadings  the  trial  was  had. 

^  The  arguments  are  omitted. 


518  IX  WHOSE  NAME  THE  ACTION  SHOULD   BE  BROUGHT. 

The  death  of  Hastings  and  their  appointment  as  executors  ad- 
mitted, plaintiflfs  introduced  the  note  with  its  indorsement,  the  mort- 
gage and  the  assignment  of  it,  and  rested  upon  this  direct  evidence 
and  the  presumptions  arising  from  it.^ 

I.  The  first  point  presented  by  appellant  is  that  the  transfer  by 
Giselman  to  Hastings  is  void,  since  the  note  and  mortgage  are  the 
only  instruments  creating  and  containing  the  terms  of  the  trust,  and 
there  is  nothing  in  them  to  show  that  Giselman  had  the  power  to  sell 
or  assign.  If  the  note  and  mortgage  are  the  only  instruments  creating 
the  trust,  then  is  the  trust  radically  defective  in  naming  no  beneficia- 
ries.    Civ.  Code,  sec.  2221. 

But  aside  from  this,  and  treating  the  intruments  as  defining  the 
powers  of  the  trustee,  there  is  contained  in  them,  by  necessary  impli- 
cation, the  power  to  the  trustee  to  sell  or  assign.  For  the  promissory 
note  is  made  payable  to  Giselman,  trustee,  or  order ^  and  the  mortgage 
was  also  to  Giselman,  trustee,  his  assigns  and  successors.  No  evidence 
having  been  offered  to  overcome  the  presumption  that  Hastings  took 
the  note  and  mortgage  for  value,  the  transfer  to  him  was  not  in  viola- 
tion of  the  trust  but  was  valid.     .     .     . 

3.  The  defendant  has  a  statutory  right  to  have  a  cause  of  action 
against  him  prosecuted  by  the  real  person  in  interest  {Code  Civ, 
ProCt  sec.  307),* 

and  it  was  in  the  exercise  of  that  right  that  he  pleaded  lack  of  title  in 
plaintiflfs  and  asked  to  have  determined  the  conflicting  claims  of  those 
whom  he  asserted  to  be  the  owners.  But  the  purpose  of  the  statute  is 
readily  discernible,  and  the  right  is  limited  to  its  purpose.  It  is  to 
save  a  defendant,  against  whom  a  judgment  may  be  obtained,  from 
further  harassment  or  vexation  at  the  hands  of  other  claimants  to  the 
same  demand.  It  is  to  prevent  a  claimant  from  making  a  simulated 
transfer,  and  thus  defeating  ar\y  just  counterclaim  or  setoff  which 
defendant  would  have  to  the  demand  if  pressed  by  the  real  owner. 
But  where  the  plaintiff  shows  such  a  title  as  that  a  judgment  upon  it 
satisfied  by  defendant  will  protect  him  from  future  annoyance  or  loss, 
and  where,  as  against  the  party  suing,  defendant  can  urge  any  defences 
he  could  make  against  the  real  owners,  then  there  is  an  end  of  the 
defendant's  concern  and  with  it  of  his  right  to  object;  for,  so  far  as  he 
is  interested,  the  action  is  being  prosecuted  in  the  name  of  the  real 
party  in  interest.  The  cases  which  seemingly  Xsy  down  the  broad  rule 
that  it  is  not  a  good  plea  to  allege  that  the  note  sued  upon  is  the  prop- 
erty of  another  and  not  of  plaintiff,  without  showing  some  substantial 
matter  of  defence  against  the  one  asserted  to  be  the  owner,  are  to  be 
read  in  the  light  of  their  facts,  and  so  read  they  will  be  found  to  be  in 

»  Referring  to  Code  Civ.  Proc.  sec.  1963,  subds.  8,  11,  ai,  aa;  Civ.  Code,  sec«.  1614,  3104, 
3122-34. 

»  Probably,  Code  Civ.  Proc.  sec.  367:  "  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  provided  in  sec.  369."  —Ed. 
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strict  accord  witli  what  is  here  said.  These  are  cases  where  prima  facie 
legal  title  is  shown  in  plaintiff,  such  a  title  as  would  protect  defendant 
if  judgment  were  obtained  upon  it.  If,  under  such  circumstances,  the 
defendant  claims  another  to  be  the  real  owner,  he  must  support  his 
right  to  make  that  claim  by  showing  that  he  has  some  equity  or 
defence  against  the  real  owner  which  he  can  not  maintain  against  the 
prima  facie  legal  owner.  Such  is  the  meaning  of  Price  v,  Dunlapy  5 
Cal.  483;  and  Gushee  v.  Leavitt^  5  Cal.  160;  63  Am.  Dec.  116. 

In  the  case  under  consideration  the  plaintiffs  are  prvtna  facie  legal 
owners,  as  executors,  of  the  note  and  mortgage.  Defendant  is  fully 
protected  against  those  whom  he  names  as  owners  and  claimants  by 
the  judgment  in  favor  of  the  plaintiffs,  and,  in  addition,  he  neither 
pleads  nor  shows  any  defence  or  setoff  which  he  could  make  against 
the  real  owner,  were  Ella  Hastings  declared  to  be  such.  Therefore, 
by  satisfying  the  present  judgment,  defendant  is  discharged  from 
liability  to  all  of  the  alleged  conflicting  claimants ;  and,  since  he  does 
not  dispute  the  debt  nor  its  amount,  this  is  all  that  in  equity  he  can 
ask,  or  should  desire.i 

The  judgment  and  order  appealed  from  cere  affirmed, 

McFari,And,  J.,  and  Temple,  J.,  concurred. 

^  Part  of  the  opinion,  dealing^  with  other  points,  is  omitted. 
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D.     The  real  party  in  interest  under  special  statutory  relations. 

Note. — Over  against  the  varied  class  of  cases  in  which  a  civil  action  is  reg^ularly  brought 
in  the  name  of  the  beneficiary  of  the  action  as  being  the  real  party  in  interest  -within  the 
requirement  of  the  Codes,  or  sometimes  in  the  name  of  the  legal  owner  as  being  prima 
facie  the  jeal  party  in  interest,  there  is  to  be  placed  a  class  of  exceptions,  where,  by  virtue  of 
a.  statute,  the  action  may  be  brought,  yet  is  not  necessarily  brought,  in  the  name  of  one 
who  is  admittedly  not  the  real  party  in  interest,  but  his  representative.  Between  these 
two  classes,  however,  there  is  a  miscellaneous  group  of  cases  in  which,  because  of  the 
terms  of  some  statute,  the  sole  beneficiary  of  the  suit  is  not  recognized  as  a  real  party  in 
interest  and  may  not  sue  in  his  own  name,  but  the  action  must  be  brought  in  the  name  of 
one  who,  while  without  a  beneficial  interest,  is  technically  the  only  real  party  in  intercsL 


WEIDNER   V.  RANKIN. 
Supreme  Court  oi'  Ohio,  December  Term,  1875. 

[26  O.  S.  522.] 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the  judgment 
of  the  District  Court  of  Montgomery  County. 

The  original  action  was  brought  by  the  plaintiffs  in  error,  who  are 
the  widow  and  children  of  Frederick  Weidner,  deceased,  in  the  Court 
of  Common  Pleas  of  Montgomery  County,  to  recover  damages  for  the 
negligence  of  the  defendants  in  causing  the  death  of  said  Frederick. 

On  issue  joined,  a  trial  was  had,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs.  Aflerward,  at  the  same  term,  the  defend- 
ants moved  the  court  to  vacate  the  judgment  and,  notwithstanding 
the  verdict,  to  render  judgment  for  the  defendants,  on  the  ground  that 
the  plaintiffs  were  not  authorized  to  sue  on  the  cause  of  action  set  out 
in  the  petition. 

The  motion  was  overruled.  And  it  being  made  to  appear  that  during 
the  pendency  of  the  suit  Mary  Weidner,  one  of  the  plaintiffs,  had  been 
appointed  administratrix  of  said  Frederick,  deceased,  she  was  ordered 
by  the  court,  on  her  motion,  to  be  made  apartj'  plaintiff  as  such  ad- 
ministratrix. To  the  action  of  the  court  the  defendants  excepted. 
On  error,  the  District  Court  reversed  the  judgment  and  dismissed  the 
suit.  The  present  proceeding  is  instituted  to  obtain  the  reversal  of 
the  judgment  of  the  District  Court. 

William  Craighead,  for  the  motion. 

/,  A.  Jordan,  contra.^ 

By  the  Court. — The  action  was  brought  under  the  act  of  March 
25,  1851,  "  requiring  compensation  for  causing  death  by  wrongful  act, 
neglect,  or  default,"  and  the  amendment  of  March  7,  1872.* 

I.     Under  the  statute,  the  right  to  bring  the  action  is  vested  in  the 

*  The  arguments  are  omitted. 
»  a  S.  &  C.  1139 ;  59  Ohio  L.  22. 
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personal  representatives  of  the  deceased;    and  the  widow  and  next  of 
kin  can  not  maintain  such  action  in  there  own  names. 

2.  The  amount  recovered  in  such  action  is  for  the  exclusive  benefit 
of  the  widow  and  next  kin,  and  is  to  be  distributed  among  them  in  the 
proportions  provided  by  law  in  relation  to  the  distribution  of  personal 
estates  of  persons  dying  intestate. 

The  risk  of  ascertaining  the  persons  entitled  to  the  benefit  of  the 
recovery,  and  the  duty  of  making  the  distribution,  are  not  imposed  on 
the  defendant,  but  on  the  personal  representatives  of  the  deceased. 
Besides,  if  the  widow  and  next  of  kin  could  recover  in  their  own  names 
a  joint  judgment  against  the  defendant,  the  judgment  might  be  satis- 
fied by  payment  to  either  of  the  plaintiflfs,  and  thus  defeat  the  distri- 
bution required  by  the  statute. 

3.  A  good  petition  must  contain  a  cause  of  action  in  favor  of  the 
plaintiff,  and  when  it  does  not  show  such  cause  of  action,  the  objection 
is  not  waived  by  the  failure  of  the  defendant  to  demur,  although  the 
facts  stated  may  constitute  a  cause  of  action  in  favor  of  a  person  not  a 
party  to  the  suit. 

We  see  no  error  in  the  judgment  of  the  District  Court.  Leave  to 
file  a  petition  in  error  is  therefore  refused. i 

»  See  Drew  v.  Milwaukee  R.  R.  (1873),  Fed.  Case  No.  4079,  where  Dillon,  C.  J.,  delivering 
th*  opinion  of  the  U.S.  Circuit  Court^.  Minnesota,  aays:  **This  is  an  action  by  the  father 
to  recover  damages  for  the  loss  of  services  of  his  infant  daughter,  who  is  alleged  to  have 
immediately  died  by  reason  of  the  tortious  conduct  of  the  defendant's  servants.  Where 
death  has  thus  ensued,  it  is  a  settled  principle  of  the  common  law  that  no  such  action  can 
be  maintained.  ...  So  far  then  as  any  right  of  recovery  exists  where  death  has  imme- 
diately ensued  from  the  injury  complained  of,  it  is  by  virtue  of  express  exactment.  The 
statute  of  Minnesota  provides  that  *Svherc  death  is  caused  by  the  wrongful  actor  omission 
of  any  party,  the  personal  representatives  of  the  deceased  may  maintain  an  action,  if  he 
might  have  maintained  an  action,  had  he  lived,  for  an  injury  caused  by  the  same  act  or 
omission.**  Gen.  Stat.  p.  546,  sec.  a.  If  an  action  can  be  maintained,  it  must  be  by  virtue 
of  this  statute,  and  this  gives  tht  remedy  to  the  personal  representative  of  the  deceased, 
that  is,  to  his  administrator  or  executor.  Boutiller  v.  The  Milwaukee^  8  Minn.  97  [Gil.  72]. 
Demurrer  sustained.**  So  also  Schemer  v.  Minneapolis  Ry,  (1S84),  32  Minn.  125;  Williams 
V.  Railroad  Co.  (1890),  91  Ala.  635. 

Bu  if  the  death  had  not  been  immediate,  the  father  would  have  been  the  proper  party 
plaintiff  in  an  action  to  recover  for  such  damage  as  he  had  sustained  in  loss  of  service  up 
to  th^  time  of  the  death.  Hyatt  v,  Adams ^  16  Mich.  180.  And  see  Sherman  v.  Western 
Stage  Co.]  24  Iowa,  515;  Wymore  v.  Mahaska  County  (1889),  78  Iowa,  396,399;  Christe  v. 
Chicago  Ry.  Co.  (1S9S),  104  Iowa,  707. 

The  enactments  as  to  the  proper  party  plaintiff  in  actions  for  wrongful  death  vary 
greatly  in  the  different  states;  but  the  general  principle  is  in  accord  with  the  doctrine 
shown  above.  ^*  The  action  is  maintainable  only  by  the  person  who  is  by  the  terms  of 
the  statute  authorized  to  maintain  it.  If  that  person  is  the  executor  or  administrator,  the 
action  can  not  be  brought  by  the  beneficiaries;  and  conversely,  if  the  persons  entitled  to 
sue  are  those  who  are  entitled  to  the  benefit  of  the  action,  it  can  not  be  maintained  by  the 
executor  or  administrator.**  Tiffany  on  Death  by  Wrongful  Act,  sec.  116,  and  cases  there 
cited. 

Compare  also  Hartigan  v.  Southern  Pacific  Co.  (1S90),  86  Cal.  142,  143,  per  Fox,  J.: 
**The  right  of  actioi.  [for  damages  for  wrongful  death]  is  purely  statutory,  and  under  sec- 
tion 377  I  f  the  Code  of  Civil  Procedure  could  be  brought  by  either  the  heirs  or  the  per- 
sor.al  representative,  but  separate  actions  could  not  be  brought  or  maintained  by  both. 
Under  the  former  statute  it  could  only  be  brought  by  the  executor  or  administrator. 
Kramer  v.  Railroad  Co.  (1864),  25  Cal.  434;  but  that  law  has  been  so  amended,  in  and  by 
the  code,  that  now  the  action  may  be  maintained  by  either  the  heir  or  the  executor  or  ad- 
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USHER  V.  WEST  JERSEY   RAILROAD   COMPANY. 
Supreme  Court  of  Pennsylvania,  May  6,  1889. 

[126  Pa.  206.] 

Before  Paxson,  C.  J.,  Sterrett,  Clark,  McCollum.  and  Mitch- 
ell, JJ. 

No.  328,  January  Term  1888,  Sup.  Ct. ;  court  below,  No.  33,  March 
Term  1886,  C.  P.  No.  4. 

On  February  27,  1886,  Josephine  Usher  brought  an  action  in  case 
against  the  West  Jersey  Railroad  Company,  the  narr  charging,  tnUr 
alia^  that  the  defendant  company,  in  carrying  John  F.  Usher  from 
Camden  to  Cape  May,  by  its  carelessness  and  negligence  caused  his 
death  and  by  reason  thereof  became  liable  to  the  plainti£f  and  her 
child,  the  widow  and  next  of  kin  of  the  deceased,  for  the  injury  sus- 
tained by  them.    The  defendant  pleaded,  not  guilty. 

At  the  trial  on  November  16,  1887,  before  Willson,  J.,  the  plaintiff 
proved  the  death  of  John  F.  Usher,  a  citizen  of  Pennsylvania,  by 
being  thrown  from  the  defendant  company's  train,  while  a  passenger 
thereon,  near  Malaga,  N.  J.,  and  that  he  left  to  survive  him  a  widow, 
the  plaintiflf,  and  one  child.  The  plaintiff  then  put  in  evidence  the 
statute  of  New  Jersey,  act  of  March  3,  1848,  P.  L.  151,  sees,  i  and  2.* 

The  plaintiflf  then  rested,  when  the  defendant  moved  the  court  to 
order  a  nonsuit,  for  the  reason  that  the  action  was  not  brought  by  the 
personal  representative  of  the  deceased  husband,  as  required  by  the 
New  Jersey  statute,  the  death  having  been  caused  in  that  state.  The 
court  allowed  the  motion,  and  ordered  judgment  of  nonsuit  to  be 
entered,  with  leave,  etc.     Motion,  rule,  etc. 

The  rule  to  show  cause  why  the  judgment  of  nonsuit  should  not 
be  vacated  having  been  argued,  on  January  21,  1888,  the  court, 
Willson,  J.,  citing  Knight  v.  Railroad  Company^  108  Pa.  250;  Dinnick 
V.  Railroad  Co,,  103  U.  S.  11,  and  Patton  v.  Railroad  Co,,  96  Pa.  169. 
discharged  the  rule,  whereupon  the  plaintiflf  took  this  writ,  assigning 
as  errors  the  order  entering  the  judgment  of  nonsuit  and  the  order 
discharging  the  rule  to  show  cause  why  the  judgment  should  not  be 
vacated. 

Mr.  George  S.  Graham  (with  him  Mr,  John  Roberts),  for  the  plain- 
tiflf in  error. 

Mr.  David  W.  Sellers,  for  the  defendant  in  error." 


ministrator.  On  this  subject  the  court  has  recently  said:  ^But  one  action  is  permitted, 
and  that  action  may  be  brought  either  by  the  heirs  of  the  deceased,  or  by  his  personal 
representative;  and  when  one  action  is  brought  and  the  court  has  obtained  jurisdiction 
of  it,  that  is  the  only  action  which  the  statute  permits.'  Munro  v.  Dredging  Co.  (iS90),S4 
Cal.  si5.»'— £</. 

^  This  statute,  so  far  as  material,  is  quoted  in  the  opinion. 
■  The  arguments  are  omitted. 


USHER  V,  WEST  JERSEY  RAII^ROAD  COMPANY.  523 

M1TCHEI.L,  J. — ^John  F.  Usher  was  killed  by  an  accident  upon  the 
defendant's  road  in  New  Jersey,  under  circumstances  of  negligence, 
as  we  must  assume,  for  which  he  would  have  had  an  action  had  he 
been  only  injured.  But  having  been  killed,  his  right  of  action,  under 
the  universal  rule  of  the  common  law,  terminated  with  his  life.  If 
any  right  of  action  remained,  it  must  have  been  wholly  based  upon 
statute,  and  as  the  occurrence  out  of  which,  if  at  all,  the  right  must 
arise,  took  place  in  New  Jersey,  it  is  to  the  statutes  of  that  state  alone 
that  we  must  resort  to  ascertain  the  nature  of  the  right,  and  the  party 
in  whom  it  is  vested. 

It  is  not  questioned  that  the  action  is  transitory,  and  that  it  may 
be  sustained  in  the  courts  of  this  state,  if  jurisdiction  be  acquired 
over  the  defendant.  Adverse  decisions  have  been  made  on  this  point 
in  several  states,  but  for  Pennsylvania  it  has  been  settled  by  this 
court  in  Knight  v.  Railroad  Co.,  io8  Pa.  250.  Comity  will  enforce 
rights,  not  in  their  nature  local,  and  not  contrary  to  the  policy  of  the 
government  of  the  tribunal,  no  matter  where  arising,  and  without 
regard  to  whether  they  are  of  common  law  or  statutory  origin.  There 
is  no  diflference  in  this  respect  between  such  rights,  except  in  the 
presumption  that  common  law  rights  in  other  states  are  similar  to 
our  own,  and  the  absence  of  such  presumption,  and  consequent  neces- 
sity of  proof,  in  regard  to  rights  merely  statutory. 

The  statute  of  New  Jersey,  March  3,  1848,  P.  L.  151,  provides  in 
section  i, 

**  That  whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  maintain  an  ac- 
tion, and  recover  damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  or  the  corporation  which,  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  felony. 

"Section  2.  That  every  such  action  shall  be  brought  by  and  in  the 
names  of  the  personal  representatives  of  such  deceased  person ;  the  amount 
recovered  in  every  such  action  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  such  deceased  person,  and  shall  be  distributed 
to  such  widow  and  next  of  kin  in  the  proportions  provided  by  law  in  rela- 
tion to  the  distribution  of  personal  property  left  by  persons  dying  intes- 
tate," etc. 

The  present  action  was  brought  by  the  widow  of  Usher,  and  we  thus 
have  the  question  presented  whether  she  can  maintain  the  action  in 
her  own  name  and  to  her  own  use. 

The  question  has  never  been  expressly  decided  in  this  state,  nor,  so 
far  as  we  can  learn,  elsewhere.^     .     .     .    The  general  course  of  deci- 

'  Part  of  the  opinion,  relating  to  Pennsylvania  decisions  which  have  a  collateral  bear- 
ing on  the  question  in  hand,  is  omitted. 
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sions  bearing  collaterally  upon  it,  is,  however,  adverse  to  sustaining 
such  an  action  except  by  the  very  one  whom  the  statute  names  as 
entitled  to  bring  it.  Thus  in  Woodard  v.  Railroad  Co.,  lo  Ohio  St., 
121,  it  was  held  that  an  administrator  appointed  in  Ohio  could  not 
maintain  an  action  in  Ohio  for  a  death  caused  by  negligence  in  Illi- 
nois, although  it  was  proved  that  the  statutes  of  both  states  were  alike, 
and  gave  such  an  action  to  the  administrator.  The  court  held  that  the 
Illinois  statute  gave  the  action  only  to  the  Illinois  administrator,  and 
'  that  while  the  Ohio  administrator  had  a  right  of  action,  by  the  Ohio 
statute,  for  causes  arising  in  that  state,  yet  that  statute  could  not  sup- 
port an  action  for  causes  arising  in  Illinois. 

Woodard  v.  Railroad  Co.  was  approved  and  followed  by  the  Su- 
preme Court  of  Massachusetts  in  Richardson  v.  Railroad  Co.,  98  Mass., 
85,  upon  the  same  grounds,  the  only  difference  being  that  in  the  latter 
case  it  did  not  appear  that  there  was  any  law  in  Massachusetts  giving 
an  action  under  similar  circumstances. 

A  broader  view  of  the  statute  was  however  taken  in  Leonard  v. 
Navigation  Co.,  84  N.  Y.  48,  and  Dennicfc  v.  Railroad  Co.,  103  U.  S.  11, 
where  it  was  held  that  the  statutes,  though  not  having  any  extra- 
territorial fofce,  would  be  recognized  by  comity,  and  that  as  they  give 
an  action  to  the  personal  representative  generally,  without  limitation 
as  to  the  authority  under  which  he  is  appointed,  an  administrator  of 
the  home  jurisdiction  can  maintain  the  action,  even  for  causes  arising 
in  another  state,  upon  proof  of  the  laws  of  such  state  authorizing  the 
action. 

With  these  latter  decisions  accords  our  own  case  of  Knight  v.  Rail- 
road Co.,  already  cited.  But  none  of  the  cases  raise  or  discuss  the 
question  involved  here,  whether  a  widow  can  maintain  an  action  in 
lier  own  name,  under  a  foreign  statute,  which  expressly  directs  the 
action  to  be  brought  by  the  administrator,  though  for  the  ultimate 
benefit  of  the  widow  and  next  of  kin. 

We  are  thus  left  to  discuss  the  question  upon  general  principles. 

At  the  outset  we  may  say  that  the  action  can  get  no  support  from 
the  fact  that  a  closely  similar  statute  in  this  state  gives  the  right  to 
sue,  expressly  and  exclusively,  to  the  widow,  if  there  be  one,  for  the 
benefit  of  herself  and  her  children.  It  is  not  seriously  claimed  that 
our  statute  has  any  extra-territorial  force  which  can  produce  rights 
from  occurrences  in  New  Jersey.  On  this  point  all  the  authorities 
agree.i 

The  language  of  the  New  Jersey  statute  is  that  "  every  such  action 
shall  be  brought  by  and  in  the  names  of  the  personal  representatives 
of  such  deceased  person."     As  this  language  is  entirely  clear,  unquali- 

»  Citing,  Whitford  v.  Railroad  Co.  23  N.  Y.  484 ;  Woodard  v.  Railroad  Co.  10  Ohio  St.  121; 
Richardson  v.- Railroad  Co.  98  Mass.  R5;  Com.  to  use  of  Allen  v.  Railroad  Co.  45  Md.  41; 
Selma,  etc.,  R.  Co.  v.  Lacey,  43  Ga.  461 ;  Anderson  v.  Railroad  Co.  37  Wis.  321 ;  McCarthy 
V.  Railroad  Co.  18  Kan.  46. 
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fied,  and  peremptorj',  it  would  seem  to  settle  the  question  without 
more.  But  it  is  sought  to  escape  this  conclusion  by  insisting,  first, 
that  as  the  amount  recovered  is  to  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin,  the  widow  may  be  allowed  to  sue  for  it  in  her 
own  name ;  and  secondly,  that  the  second  section  concerns  only  the 
remedy,  and  therefore  may  be  disregarded  b}'  the  courts  of  Pennsyl- 
vania, who  may  administer  the  rights  of  the  lex  loci,  under  the  procedure 
of  the  lex  fori.  I  believe,  however,  that  a  brief  consideration  will 
show  that  neither  of  these  grounds  is  tenable. 

As  to  the  first,  there  is  no  room  for  latitude  of  construction.  The 
meaning  of  the  language  used  is  plain  and  unambiguous,  and  its  direc- 
tions mandator^'.  It  is  an  established  rule  that  statutory'  remedies  are 
to  be  strictl3'  pursued,  and  we  have  no  right  when  the  legislature  have 
commanded  one  form,  to  say  that  another  will  ser\'e  the  purpose 
equally  as  well.  The  law-making  power  has  settled  the  remedj'  as  well 
as  the  right,  and  courts  are  not  authorized  to  vary  or  depart  from 
either.  Moreover,  the  distinction  made  in  this  statute  between  the 
party  having  the  right  of  action  and  the  ultimate  beneficiar>%  is  famil- 
iar to  all  common  law  states,  and  is  of  settled  importance,  especially 
in  those  where,  as  in  New  Jersey,  the  administration  of  law  and  equity 
is  not  only  in  separate  forms,  but  by  separate  tribunals.  In  the  face 
of  this  settled  distinction,  clearly  recognized  and  commanded  by  the 
statute,  it  would  be  an  act  of  judical  usurpation  to  say  that  the  man- 
date of  the  statute  may  be  disregarded.  In  this  connection  the  language 
of  our  brother  Green,  in  Books  v,  Danville  Bor.,  95  Pa.  166,  is  very 
strong  and  pertinent :  "  No  other  persons  have  been  clothed  with  the 
right,  and  hence  no  other  persons  can  sustain  such  actions.  The 
present  action  is  brought  by  an  administrator  to  recover  damages  for 
injuries  resulting  in  the  death  of  the  intestate.  But  the  legislature 
has  not  declared  that  such  a  person  may  maintain  such  an  action,  and 
hence  the  right  to  do  so  does  not  exist." 

But  secondly,  is  the  question  of  the  part}'  who  maj'  sue  merely  a 
question  of  the  remedj-,  and  therefore  determinable  by  the  law  of  the 
forum?  Undoubtedly  there  are  cases  where  it  is  so.  Whether  an 
infant  shall  sue  by  guardian  or  by  next  friend,  and  whether  an  as- 
signee shall  sue  in  his  own  name  or  that  of  his  assignor,  and  the  like, 
are  clearly  questions  of  procedure  only.  But  where  the  matter  is  not 
of  form  merely,  but  of  right,  the  remedy  must  follow  the  law  of  the 
right.  The  second  section  of  the  statue  in  question  can  not  be  disre- 
garded, or  separated  from  the  first;  they  are  as  closely'  interwoven^ 
and  as  necessary  to  each  other,  as  if  they  were  part  of  the  same  section. 
This  is  plain  from  the  most  cursor^'  examination.  The  first  section 
confers  no  right,  of  any  kind,  or  on  anybody.  It  merely  imposes  a 
liability.  The  second  section  confers  the  right,  and  without  it  the  first 
would  be  utterly  nugatory'  and  ineffective.  Apart,  the  first  gives  no 
right,  the  second  imposes  no  liability' ;  together,  they  give  the  liability, 
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the  right,  the  party  to  enforce  the  right,  and  the  party  entitled  to  the 
benefit,  and  they  give  all  these  together,  by  plain  words  which  consti- 
tute one  grant,  to  wit,  an  action,  to  be  enforced  as  given,  and  not 
capable  of  being  split  up  into  different  rights,  with  varying  remedies, 
according  to  the  tribunals  in  which  they  may  chance  to  be  asserted. 

If  this  result  were  at  all  doubtful  on  principle,  there  is  another  con- 
sideration of  controlling  weight.  It  is  unquestionable  that  in  New 
Jersey  the  personal  representative  alone  can  sue,  and  it  is  equally 
clear  that  he  can  maintain  his  action  there,  notwithstanding  this 
action,  or  any  other,  brought  by  another  party  in  another  jurisdiction. 
It  would  be  a  strange  perversion  not  only  of  comity,  but  of  justice  to 
entertain  an  action  here,  which  would  either  oust  the  right  of  the  legal 
party  in  the  place  where  the  cause  of  action  arose,  or  subject  the  de- 
fendant to  as  many  separate  recoveries  as  parties  could  be  found  who 
might  be  entitled  under  the  laws  of  diflferent  forums  to  bring  actions 
under  similar  circumstances. 

Nor  is  the  argument  helped  by  the  suggestion  that  as  the  action  by 
the  personal  representative  is  only  a  means  to  an  end — i.  e.,  the  bene- 
fit of  the  parties  ultimately  entitled  to  the  damages,  the  court  can 
control  the  disposition  of  the  verdict,  so  as  to  administer  the  rights  of 
all  parties  according  to  the  law  of  New  Jersey.  Why  should  our  courts 
undertake  such  an  unnecessary  task,  in  the  face  of  a  direct  prohibition 
by  the  law  of  New  Jersey  ?  The  administration  of  the  law  of  another 
jurisdiction  is  never  desirable,  and  at  best  is  full  of  diflBculties  and 
uncertainties.  It  is  assumed  ex  necessitate  when  assumed  at  all,  and 
it  would  certainly  be  pushing  comity  beyond  its  legitimate  bounds,  to 
assume  to  do  for  the  tribunals  of  New  Jersey  what  they  certainly 
would  not  do  for  themselves,  administer  the  rights  of  one  party 
through  a  suit  brought  by  another. 

Before  closing  I  may  say  that  the  statute  of  New  Jersey,  as  of  most 
of  the  other  states,  is  an  almost  literal  transcript,  as  far  as  it  goes,  of 
the  9  and  lo  Vict.,  c.  93,  commonly  known  as  Lord  Campbell's 
Act.  1  have  examined  the  English  digests  without  finding  any  case 
bearing  upon  this  question,  but  it  may  be  noted,  as  some  indication 
of  the  view  taken  of  that  act,  that  a  possible  inconvenience,  such  as  is 
alleged  in  this  case,  has  been  provided  for  by  the  2^  and  28  Vict.,  c.  95, 
s.  I,  which  enacts,  that  if  there  shall  be  no  executor  or  administrator, 
or  there  being  such,  he  shall  fail  to  bring  suit  for  the  space  of  six 
months  after  the  death,  then  such  action  may  be  brought  by  and  in 
the  name  of  all  the  persons  for  whose  benefit  the  action  by  the  execu- 
tor would  have  been.  This  is  certainly  a  strong  indication  of  the 
understanding  that  nothing  but  a  statute  could  authorize  an  action  in 
the  name  of  anyone  but  the  personal  representative  to  whom  the  right 
was  given  in  the  first  instance. 

The  learned  judge  was  right  in  entering  a  non-suit  and  the  judg- 
ment is  affirmed.^ 

*  Sec  also  OaUs  v.  Union  Pacific  Ry.  (1S91),  104  Mo.  514.  ~-Ed, 
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WOODEN  V.  THE    WESTERN    NEW  YORK    AND    PENNSYL- 
VANIA  RAILROAD   COMPANY. 

Court  of  Appeai^  -of  New  York,  March  io,  1891. 

[126  A^.  K  ID.] 

Appeal  from  an  interlocutory  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  City  of  Buffalo,  overruling  a  demurrer  to  the 
complaint  herein. 

This  was  an  action  to  recover  damages  for  the  alleged  negligent 
killing  of  plaintiffs  husband  by  defendant. 

The  complaint  alleged,  in  substance,  that  plaintiff  is  a  resident  of 
New  York  State;  that  She  was  appointed  by  the  surrogate  of  Erie 
County,  N.  Y.,  administratrix  of  her  husband's  estate;  that  defendant 
is  a  domestic  corporation  operating  a  railroad,  a  portion  of  which  ex- 
tended into  Pennsylvania;  that  her  husband  was  killed  in  said  state 
by  its  negligence;  that  he  left  no  will,  but  left  plaintiff,  his  widow, 
and  three  children  him  surviving;  that  in  consequence  of  such  neg- 
ligence plaintiff  and  said  children  sustained  damages  to  the  amount 
of  $20,000;  that  the  statute  of  Pennsylvania  allows  an  action  in  such 
case  to  be  maintained  by  the  widow,  the  sum  recovered  to  go  to  her 
and  the  children  in  the  proportion  they  would  take  his  other  personal 
property  in  case  of  intestacy;  that  such  statute  does  not  limit  the 
amount  of  recovery ;  that  such  statute  is  similar  to  the  provision  of 
the  Code  of  Civil  Procedure  of  the  State  of  New  York,  in  relation  to 
actions  to  recover  damages  for  negligence  causing  death.  Judgment 
was  demanded  for  $20,000. 

John  G.  MUbum^  for  appellant. 

Harlow  C  Curtiss,  for  respondent.* 

Finch,  J. — This  appeal  is  from  an  interlocutory  judgment  overrul- 
ing a  demurrer  and  determining  that  the  complaint  assailed  stated  a 
good  cause  of  action.  That  pleading  alleged  that  the  plaintiff  was 
and  is  a  resident  of  this  state,  and  the  defendant,  a  corporation  created 
and  existing  under  our  laws.  The  contest  thus  is  between  a  resident 
individual  and  a  domestic  corporation.  The  latter  owned  and  oper- 
ated a  line  of  railroad  extending  beyond  our  boundaries  into  the  ad- 
joining state  of  Pennsylvania,  and  the  complaint  alleged  that  in  that 
state  the  plaintiffs  husband  was  killed  by  the  negligence  of  the 
defendant  company.  The  complaint  further  averred  that  the  statute 
of  that  state  gave  a  right  of  action  for  the  injury  sustained  by  the 
widow  and  children  ;  that  the  remedy  could  be  enforced  in  the  name  of 
the  former  as  plaintiff,  but  for  her  own  benefit  and  that  of  the  children ; 
and  that  such  statute  was  of  similar  import  to  that  existing  in  our 

*  The  arg^uments  are  omitted. 
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own  jurisdiction.     Judgment  was  thereupon  demanded  for  damages  in 
the  sum  of  twenty  thousand  dollars. 

The  demurrer  interposed  raised  two  objections :  first,  that  the 
statutes  of  the  two  states  were  not  similar,  but  different;  and,  second, 
that  the  action  could  not  be  maintained  here  in  the  name  of  the  widow, 
but  only  in  that  of  an  executor  or  administrator  of  the  deceased ;  and 
the  final  result  sought  to  be  established  was  that  the  widow  could  not 
'.maintain  an  action  in  this  state  because  that  is  contrary  to  our  stat- 
ute, and  that  the  administratrix  could  not,  because  that  is  contrary  to 
the  Pennsylvania  statute  ;  and  so,  there  is  no  remedy  whatever  in 
our  jurisdiction. 

Certain  propositions  essential  to  the  inquiry  before  us  have  been 
explicitly  determined  in  McDonald  v.  Malloryy  jj  N.  Y.  546,  and  need 
no  other  citation  for  their  support.  That  case  held  that  the  liability 
of  a  person  for  his  acts,  whether  wrongful  or  negligent,  depends  in 
general  upon  the  law  of  the  place  in  which  the  acts  were  committed ; 
that  actions  for  injuries  to  the  person  in  another  state  are  sustained 
here  without  proof  of  the  lex  loci  because  they  are  permitted  by  the 
common  law  which  is  presumed  to  exist  in  the  foreign  state ;  that 
such  presumption  does  not  arise  where  the  right  of  action  depends 
upon  a  statute  which  confers  it ;  and  that  in  such  case  the  action  can 
only  be  maintained  here  by  proof  that  the  statutes  of  the  state  in  which 
the  injury  occurred  give  the  right  of  action  and  are  similar  to  our  own. 

Upon  the  question  of  similarity  we  have  also  held  that  the  two 
statutes  need  not  be  identical  in  their  terms  or  precisely  alike,  but  it 
is  enough  if  they  are  of  similar  import  and  character,  founded  upon 
the  same  principle  and  possessing  the  same  general  attributes. 
Leonard  v.  Columbia  Sleam  Nov,  Co.,  84  N.  Y.  53.  It  is  quite  evident 
that  the  two  statutes  are  of  similar  import.  They  are  founded  upon 
the  same  principle,  are  aimed  at  the  same  evil,  construct  the  same 
sort  or  kind  of  action,  and  give  it  for  the  benefit  of  the  same  class  of 
individuals.  In  both  the  utter  failure  of  redress  at  common  law  where 
the  injury  ended  in  death  was  the  injustice  for  which  a  remedy  was 
enacted;  and  in  both  the  new  action  was  given  for  the  benefit  of  those 
who  had  suffered  an  injury  as  the  consequence  of  the  wrong.  This 
fundamental  agreement  in  the  main  and  substantial  characteristics  of 
the  two  statutes  is  not  affected  by  the  differences  of  detail  which  the 
demurrer  points  out. 

The  first  is  that  by  the  lex  loci  the  proper  person  to  bring  this  action, 
and  the  only  person  who  can  maintain  it,  is  the  widow,  while  by  our 
law  the  right  of  action  is  given  to  the  executor  or  administrator.  But 
it  is  given  to  the  latter  not  in  his  broad  representative  character,  but 
solely  as  trustee,  in  a  case  like  the  present,  for  the  widow  and  children. 
Hegerich  v,  Keddie^  99  N.  Y.  267.  It  is  not  a  right  which  survives  to 
the  personal  representatives,  but  a  right  created  anew.  The  real 
parties  in  interest,  those  whose  injury  is  redressed,  whose  right  is  vindi- 
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cated,  to  whom  all  damages  go,  are  one  and  the  same  in  both  forums. 
If  the  formal  parties  are  different,  the  substantial  and  real  parties  are 
identical,  and  the  difference  in  the  trustee  appointed  by  the  law  to 
represent  their  right  is  not  such  a  difference  as  to  bar  our  tribunals 
from  their  jurisdiction,  or  make  the  two  statutes  dissimilar  under  the 
rule. 

It  is  claimed,  however,  that  even  in  that  event  the  right  of  action 
accruing  in  the  place  of  the  transaction  can  only  be  enforced  in  our 
jurisdiction  under  our  remedial  forms,  and  so,  should  have  been  brought 
by  the  plaintiff  not  as  widow,  but  as  administratrix,  to  which  office 
she  had  been  appointed  in  this  state.  But  it  must  not  be  forgotten 
that  the  cause  of  action  sued  upon  is  the  cause  of  action  given  by  the 
lex  lociy  and  vindicated  here  and  in  our  tribunals  upon  principles  of 
comity.  84  N.  Y.  53,  supra.  That  cause  of  action  is  given  to  the 
widow  in  her  own  right  and  as  trustee  for  the  children,  and  we  open 
our  courts  to  enforce  it  in  favor  of  the  party  who  has  it,  and  not  to 
establish  a  cause  of  action  under  our  statute  which  never  in  fact  arose. 
We  refer  to  the  lex  fori  and  measure  it  by  and  compare  it  with  the  lex 
locij  I  think,  for  two  reasons;  one,  that  the  party  defendant  may  not 
be  subjected  to  different  and  varying  responsibilities,  and  the  other, 
that  we  may  know  that  we  are  not  lending  our  tribunals  to  enforce  a 
right  which  we  do  not  recognize,  and  which  is  against  our  own  public 
policy ;  and  we  do  not  refer  to  our  law  as  creating  the  cause  of  action 
which  we  enforce.  It  is  the  cause  of  action  created  and  arising  in 
Pennsylvania  which  our  tribunals  vindicate  upon  principles  of  comity, 
and,  therefore,  must  be  prosecuted  here  in  the  name  of  the  party  to 
whom  alone  belongs  the  right  of  action ;  and  that  rule  the  courts  of 
Pennsylvania  enforce  where  the  cause  of  action  arises  here,  by  per- 
mitting it  to  be  brought  by  the  executor  or  administrator  to  whom  by 
our  law  the  right  is  given,  although  not  by  their  own.  Usher  v.  West 
Jersey  R.  Co,,  126  Penn.  St.  207. 

But  the  second  difference  relied  on  is  that  in  Pennsylvania  there  is 
no  restriction  upon  the  amount  of  damages  which  may  be  recovered, 
while  in  our  state  they  can  not  exceed  five  thousand  dollars.  That 
restriction  pertains  to  the  remedy  rather  than  the  right.  Dennick  v. 
Central  Railroad  of  New  Jersey ^  103  U.  S.  11.  It  is  a  limitation  upon 
the  discretion  of  the  jury  in  fixing  the  amount  of  damages,  but  not 
upon  the  right  of  action  or  its  inherent  elements  or  character.  The 
restriction  indicates  our  public  policy  as  to  the  extent  of  the  remedy, 
and  the  plaintiff  who  chooses  to  avail  herself  of  our  remedial  procedure 
must  submit  to  our  remedial  limitations  and  be  content  with  a  judg- 
ment beyond  which  our  courts  can  not  go.  They  can  not  exceed  it  in 
a  case  arising  here,  and  no  principle  of  comity  requires  them  to  enlarge 
the  remedy  which  the  plaintiff  voluntarily  seeks.  There  may  be,  there 
very  possibly  is,  an  exception  to  that  rule,  resting  upon  its  own  pecul- 
iar reasons,  in  a  case  where  the  defendant  is  not,  as  here,  a  domestic 
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corporation,  formed  under  our  law,  and  so  entitled  to  the  benefit  of  our 
remedial  limitations,  but  it  is  a  corporation  of  the  state  within  whose 
jurisdiction  the  cause  of  action  arose,  and  by  whose  law  no  restriction 
upon  the  amount  of  damages  is  permitted  or  enacted.  We  do  not 
decide  that  question;  but  the  same  reasoning  which  would  expose 
such  a  corporation  to  the  law  of  its  own  jurisdiction  would  serve 
equally  to  justify  the  right  of  the  domestic  corporation  to  be  protected 
by  the  remedial  limitations  of  its  jurisdiction.  The  difference  between 
the  two  statutes,  therefore,  does  not  strictly  affect  the  rule  of  damages, 
but  rather  the  extent  of  damages,  and  that  extent,  as  limited  or  un- 
limited, does  not  enter  into  any  definition  of  the  right  enforced  or  the 
cause  of  action  permitted  to  be  prosecuted.  And  so  the  causes  of 
action  in  the  two  forums  are  not  thereby  made  dissimilar.  These 
views  lead  to  an  affirmance  of  the  interlocutory  judgment. 

That  judgment  should  be  affirmed  with  costs  but  with  leave  to  the 
defendant  to  withdraw  the  demurrer  and  plead  anew  within  twenty 
days  after  service  of  a  copy  of  the  judgment  entered  upon  filing  the 
remit titury  and  upon  payment  of  the  costs  of  the  action  from  the  inter- 
position of  the  demurrer  to  that  date. 

All  concur.  Judgment  accordingly. 


POPP  V.  CINCINNATI,  HAMILTON  &  DAYTON  RAILWAY 

COMPANY. 

United  States  Circuit  Court,  S.  D.  Ohio,  W.  D.,  May  22, 1899. 

[96  Fed.  Rep,  465.] 

The  action  is  by  Minnie  Popp,  as  administratrix  of  John  L.  Popp, 
deceased,  against  the  Cincinnati,  Hamilton  &  Dayton  Railway  Com- 
pany, to  recover  damages  for  his  wrongful  death.  The  petition  is  as 
follows : 

Plaintiff  is  a  citizen  of  the  state  of  Indiana,  and  is  the  duly  appointed 
and  qualified  administratrix  of  the  estate  of  her  husband,  John  L.  Popp, 
deceased.  The  defendant  is  a  corporation  organized  under  the  laws  of 
Ohio,  and  is  a  citizen  of  Ohio  and  resident  of  this  district,  and  was  on  the 
2 1st  day  of  September,  1898,  operating  a  railroad  between  Cincinnati,  Ohio, 
and  Toledo,  Ohio,  and  other  points. 

On  said  21st  day  of  Se^ember,  1898,  plaintiff's  decedent  was  in  the  em- 
ploy of  defendant  as  a  locomotive  engineer,  and  while  riding  upon  an 
engine  in  the  discharge  of  his  duty  near  Leipsic,  Ohio,  on  the  line  of  said 
railroad,  said  engine  became  derailed,  and  plaintiff's  decedent  was  caught 
in  the  wreck  which  followed,  and  was  killed.  The  said  derailment  aud 
death  of  plaintiff's  decedent  was  caused  wholly  by  the  negligence  of 
defendant,  its  agents  and  employes,  in  maintaining,  at  and  about  the  place 
where  said  derailment  occurred,  its  roadbed,  ties,  track,  frog,  and  other 
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appliances  in  a  defective  and  dangerous  condition,  and  unfit  for  running 
trains  thereon,  which  was  known  to  defendant,  or  could  by  due  care  on  its 
part  have  become  known,  and  was  unknown  to  said  decedent,  John  L.  Popp, 
and  could  not  by  due  care  on  his  part  have  been  known  to  him. 

The  said  John  L.  Popp  left  surviving  him  a  widow,  Minnie  Popp,  who,  as 
administratrix,  is  plaintiff  herein,  and  one  child,  a  boy  aged  lo  years,  who 
have  been  damaged  by  reason  of  the  premises  in  the  sum  of  $10,000,  for 
which  plaintiff  asks  judgment. 

To  this  petition  the  defendant  demurs. 

C  M,  and  E,  W,  Cisi,  for  plaintiff. 

Maxwell  <Sf  Ramsey,  for  defendant. 

Thompson,  District  Judge. — ^This  cause  is  submitted  to  the  court 
upon  a  demurrer  to  the  petition  upon  the  ground  that  it  does  not 
appear  therefrom  that  the  court  has  jurisdiction  of  the  action. 

1.  It  is  said  that,  for  aught  that  appears  in  the  petition,  the  plain- 
tiff may  have  been  appointed  administratrix  in  a  foreign  country,  or 
in  some  state  of  the  Union  other  than  Ohio,  and  that  under  section 
6133  of  the  Revised  Statutes  of  Ohio  a  foreign  administrator  can  not 
maintain  an  action  **  for  death  caused  by  wrongful  act "  under  sections 
6134,  6134^7,  and  6135  of  said  statutes.  This  claim  is  based  upon  a 
construction  of  section  6133  which  would  exclude  actions  for  wrongful 
death  as  not  being  brought  by  the  foreign  executor  or  administrator 
'*  in  his  capacity  of  executor  or  administrator,"  because  any  damages 
recovered  in  such  action  would  not  become  assets  of  the  estate,  but 
would  be  apportioned  among  the  wife,  husband,  children,  or  next  of 
kin  of  the  deceased.  I  do  not  think  this  construction  sound.  I  think 
the  manifest  intention  of  the  legislature  was  to  allow  foreign  executors 
and  administrators  to  prosecute  any  action  which  might  be  prosecuted 
by  an  executor  or  administrator  appointed  in  this  state,  '*  in  like  man- 
ner and  under  like  restrictions  as  a  nonresident  may  be  permitted  to 
sue."i 

2.  It  is  said  that  the  beneficiaries  under  the  statute  are  the  real 
parties  in  interest,  and  that  federal  jurisdiction,  based  upon  diverse 
citizenship,  has  relation  to  the  citizenship  of  the  real  parties  in  inter- 
est, and  not  to  that  of  mere  nominal  parties;  that  the  plaintiff  is  a 
mere  nominal  party,  and,  for  aught  that  appears  in  the  petition,  the 
other  beneficiary  may  be  a  citizen  of  Ohio,  and  therefore,  jurisdiction 
not  appearing  upon  the  face  of  the  petition,  the  action  must  be  dis- 
missed. The  plaintiff,  in  the  opinion  of  the  court,  is  not  a  mere  nom- 
inal party.  She  is  a  real  party,  so  far  as  the  prosecution  in  the  suit  is 
concerned.  It  is  not  a  case  where  the  suit  is  being  prosecuted  in  the 
name  of  somebody  else,  where  the  party  actively  conducting  the  litiga- 
tion is  doing  it  in  the  name  of  the  state,  in  the  name  of  a  next  friend, 
or  the  like,  but  it  is  a  case  where  the  administratrix  is  the  active  party 
in  the  prosecution  of  the  suit,  who  institutes  it,  carries  it  on,  and,  with 

>  Citing^  Duchesse  D'Auzy  v.  Porter,  41  Fed.  68 ;  Noonan  v.  Bradley,  9  WaU.  394,  403. 
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the  sanction  of  the  court,  may  compromise  or  dismiss  it     She  has 
absolute  control  of,  and  is  responsible  for,  the  conduct  of  the  case.* 

In  the  Stewart  Case^  i68  U.  S.  445,  18  Sup.  Ct.  105,  the  question  was 
whether  a  cause  of  action,  arising  in  Maryland,  could  be  sued  upon  in 
the  District  of  Columbia,  owing  to  the  peculiarities  of  the  Maryland 
statute  requiring  suits  to  be  brought  in  the  name  of  the  state.  It  was 
not  a  question  of  federal  jurisdiction,  and  the  court  held  that,  the  state 
of  Mar^dand  not  being  the  beneficiary  of  the  fruits  of  the  litigation,  the 
suit  might  be  brought  in  the  District  of  Columbia  by  the  personal 
representative  of  the  deceased.  The  case  is  thus  stated  in  the  digest : 
"An  action  for  death  caused  by  negligence  in  Maryland,  where  the 
statute  provides  for  an  action  in  the  name  of  the  state  as  nominal 
plaintiff,  but  for  the  benefit  of  certain  prescribed  heirs,  is  not  such  a 
special  remedy  for  a  purely  statutory  right  of  action  as  would  prevent 
the  maintenance  of  an  action  by  the  administrator  in  the  District  of 
Columbia,  where  the  statute  provides  for  actions  by  personal  repre- 
sentatives in  such  cases  for  the  benefit  of  certain  prescribed  heirs, 
although  the  beneficiaries  may  not  be  exactly  the  same  under  the  two 
statutes." 

In  suits  by  the  state  on  relation  of  A.  B.,  or  by  a  next  friend,  the 
state  and  the  next  friend  are  not  real  parties,  in  the  sense  that  the}' 
have  an  interest  in  the  result  of  the  litigation,  nor  in  the  sense  that 
they  control  the  litigation ;  but  executors,  administrators,  trustees, 
etc.,  although  they  have  no  personal  interest  in  the  fruits  of  the  litiga- 
tion, yet  are  real  parties  in  the  sense  that  they  control,  and  are 
responsible  for,  the  litigation. 

The  demurrer  will  be  overrtUed, 


HAYNES  ET  AI..  v,  HARRIS. 
Supreme  Court  op  Iowa,  December  Term,  1871. 

[33  loway  516.] 

Action  at  law  upon  a  promissory'  note,  executed  by  defendant  to 
Maria  Haynes,  April  14,1860,  and  due  one  day  after  date. 

The  petition  alleges  that  the  payee  of  the  note  died  intestate  in  the 
State  of  Indiana,  July  20,  1862;  that  no  administration  was  ever 
granted  upon  her  estate ;  and  that  plaintiffs  are  her  sole  heirs.     It  is 

>  Citing^  Harper  v.  Railroad  Co.,  36  Fed.  102;  Coal  Co.  v.  Blatchford,  11  Wall.  173 ;  Knapp 
V.  Railroad  Co.  20  Wall.  117;  Chappedelaine  v.  Dechenaux,  4  Cranch,  306;  Childress  i\ 
Emory,  8  Wheat.  642;  Clarke  v.  Mathewson,  la  Pet.  164;  Bonnafee  v.  Williams,  3  How. 
574  ;  Osbom  v.  Bank,  9  Wheat.  738 ;  Irvine  v.  Lowry,  14  Pet.  298 ;  Rice  v.  Houston,  13  Wall. 
66;  Davis  v.  Gray,  16  Wall.  220;  Florida  v.  Anderson,  91  U.  S.  676;  Walden  v.  Skinner, 
loi  U.  S.  589;  Davies  v.  Lathrop,  12  Fed.  353;  Shirk  r.  City  of  La  Fayette,  5a  Fed.  857; 
Reinach  v.  Railroad  Co.,  58  Fed.  33;  Morris  r.  Lindauer,  4  C.  C.  A.  162,  54  Fed.  23;  Banga 
V.  Loveridge,  60  Fed.  963 ;  Pennington  v.  Smith,  24  C.  C.  A.  145,  78  Fed.  399. 
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alleged  that  upon  her  death  the  real  and  personal  estate  owned  by  her 
came  into  the  possession  of  plaintiffs  as  her  heirs.  Plaintiffs  aver 
that  the  note  in  suit,  upon  the  death  of  the  payee,  became  the  property 
of  plaintiffs  as  her  heirs,  and  that  they  still  own  and  hold  the  same. 
The  answer  denies  plaintiffs'  ownership  of  the  note,  and  avers  that 
the  property  in  said  note,  upon  the  death  of  the  payee,  vested  in  an 
administrator  appointed,  or  to  be  appointed ;  that,  under  the  laws  of 
the  state  of  Indiana,  the  time  for  taking  out  letters  of  administration 
has  not  elapsed ;  and  that  a  suit  upon  the  note  b^''  an  administrator 
is  not  barred. 

The  cause  was  tried  to  the  court  without  a  jury,  and  judgment  ren- 
dered for  plaintiffs,  in  the  amount  of  the  note  and  interest.  Defend- 
ant appeals. 

Myfisier  <2f  Hight^  for  the  appellant. 

Clinton,  Hart  &  Brewer,  for  the  appellees.^ 

Beck,  Ch.  J. — Upon  the  trial  of  this  case,  under  the  issues  formed 
by  the  pleadings,  the  parties  agreed  that  the  allegations  of  the  peti- 
tion, to  the  effect  that  no  administration  had  been  taken  out,  upon 
the  estate  of  the  payee  of  the  note,  in  Indiana,  or  elsewhere,  and  that 
she  died  intestate,  at  the  time  and  place  stated  in  the  petition,  should 
be  take^  as  true.  This  admission,  and  the  note  sued  upon,  was  all 
the  evidence  introduced  by  plaintiffs.  Defendant  gave  in  evidence 
the  statutes  of  the  state  of  Indiana,  which  provide  no  limitation  by 
lapse  of  time,  against  granting  administration,  and  that  the  personal 
representatives,  when  duly  appointed,  succeed  to  the  personal  estate 
of  the  deceased.  No  other  evidence  was  given  by  either  party.  It 
will  be  remarked,  that  it  is  showUj  neither  by  the  pleading  nor  the 
evidence,  that  the  estate  of  the  payee  of  the  note  was  not  indebted,  nor 
is  it  averred  or  proved  that  plaintiffs  paid  debts  of  the  deceased,  or  held 
the  note  for  that  purpose.  We  are  called  upon  to  decide  whether, 
under  the  facts  of  the  case,  plaintiffs  can  maintain  this  action. 

At  common  law  the  personal  property  of  an  intestate  goes  to  the 
administrator  and  not  to  the  heirs.  Upon  the  appointment  of  an 
administrator  his  title  in  such  property  relates  back  to  the  death  of 
the  intestate.  There  is  no  statute  in  this  state  changing  these  rules. 
Rhodes  v.  Stout,  26  Iowa,  313. 

The  fact  that  no  administator  has  been  appointed  does  not  confer 
upon  the  heirs  the  property  in  the  personal  effects  of  the  deceased. 
If  delay  in  granting  administration  for  ten  years,  or  any  other  longer 
time,  would  have  this  effect  no  reason  can  be  given  why  the  same  re- 
sult would  not  be  accomplished  by  a  delay  of  five  years,  or  a  shorter 
period.  It  is  very  plain  that  the  length  of  time  intervening  between 
the  death  of  the  intestate  and  the  appointment  of  the  administrator, 
can  have  no  influence  in  determining  that  the  property  belongs  to 
the  heir.     If,  upon  the  death  of  the  intestate,  the  title  of  personal  | 

^  The  argfument  for  appellant  is  omitted. 
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property  does  not  vest  in  the  heir,  it  will  not,  in  the  future,  on  ac- 
count of  delay  in  taking  out  administration.  We  conclude  that,  in 
the  case  before  us,  the  property  in  the  note  sued  on  is  not  shown  to 
be  in  plaintiffs.  The  fact  that  the  time  limited  by  the  statutes  of  this 
state  in  which  administration  may  be  granted  had  expired,  does  not 
demand  a  diflferent  conclusion.  If  the  heir,  at  the  death  of  the 
intestate,  has  no  property  in  the  personal  effects  of  the  estate,  it  is 
difficult  to  see  how  the  fact  that  no  other  person  has  will  give  him 
the  title.* 

II.  Plaintiffs'  counsel  insist  that,  as  plaintiffs  are  the  real  parties  in 
interest,  they  may,  under  the  statutes  of  this  state,  maintain  this 
action.  The  difficulty  just  here  is  that  the  evidence  in  the  case  does 
not  disclose  the  fact  to  be  that  plaintiffs  are  the  real  parties  in 
interest.  Suppose  the  estate  to  be  indebted,  the  creditors  would  be 
first  entitled  to  the  proceeds  of  the  note,  and  if  it  should  be  insolvent 
the  heirs  would  have  no  interest  whatever  in  the  note.  But,  counsel 
reply,  the  time  for  taking  out  letters  of  administration  has  expired, 
and  the  creditors,  if  there  be  any,  are  barred  from  establishing  their 
claims  against  the  estate.  We  are  not  prepared  to  hold  that  a 
creditor,  in  no  case,  could  not  reach  the  note  in  suit  and  subject  it  to 
his  debt.  It  is  quite  probable  that,  if  a  creditor  holding  a  claim 
against  the  estate  would  show  that  he  had  been  guilty  of  no  laches, 
as  for  instance  that  he  had  not  known  of  the  death  of  the  intestate,  or 
that  through  the  fraudulent  acts  and  representations  of  plaintiffs  and 
defendant,  he  had  delayed  in  taking  out  letters  of  administration  or 
the  like,  he  would  be  aided  by  some  proceeding  known  to  the  law  or 
chancery  to  recover  his  claim  out  of  the  note  sued  on  in  this  case. 
There  is  no  evidence  before  us  showing  that  the  estate  is  free  from 
debts  that  may  be  enforced  against  the  note. 

We  are  not  called  upon  to  discuss  the  question,  but  there  is  no  im- 
propriety in  our  expressing  the  opinion  that  plaintiffs  are  not  with- 
out a  remedy  in  case  it  be  made  to  appear  that  there  are  no  debts 
against  the  estate  and  that  letters  of  administration,  on  account  of  the 
lapse  of  time,  can  not  be  taken  out.  In  such  a  case  plainti£&'  legal 
or  equitable  rights  to  the  proceeds  of  the  note  could  not  be  ques- 
tioned. If  the  law  would  supply  no  remedy,  equity,  which  "is  the 
correction  of  that  wherein  the  law,  by  reason  of  its  universality,  is 
deficient,"  would  afford  relief. 

III.  The  plaintiffs*  counsel  contend  that  it  does  not  appear  from 
the  petition,  that  plaintiffs  claim  to  hold  the  note  as  heirs,  and  base 
their  right  to  recover  upon  that  ground.  They  insist  that  the  peti- 
tion avers  generally  the  ownership  of  the  note  by  plaintiffs,  and,  as 

*  As  supporting  these  views,  Beck,  C.  J.,  cUed,  Woodin  v.  Bagley,  13  Wend.  453 ;  Beechcr 
V.  Grouse  &  Bruce,  19  id.  306 ;  Jenkins  v.  Freyer,  4  Paige's  Ch.  47 ;  Lawrence  v.  Wright, 
'23  Pick.  128;  Hall  V.  Burges,  5  Gray,  la;  Coons  v.  Nail's  Heirs,  4  I«itt.  264;   Brunk  v. 
Means,  xi  B.  Monr.  2x7 ;  Roorback  v.  I«ord,  4  Conn.  347 ;  Smith  v,  Dnxry,  37  Mo.  20. 
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they  are  in  possession  of  the  instrument,  they  must  be  presumed  to 
be  the  owners  in  the  absence  of  proof  to  the  contrary ;  and,  there 
being  no  such  proof  in  this  case,  judgment  was  properly  rendered  in 
their  favor. 

We  do  not  think  the  petition  will  support  the  construction  put  upon 
it  by  counsel.  The  obvious  meaning  of  the  pleading  is  that  plaintififs 
are  the  owners  of  the  note  because  of  their  heirship.  It  is  quite  ap- 
parent that  the  pleader  intended  to  convey  that  idea.  A  critical  con- 
sideration of  the  language  used  strengthens  this  conclusion. 

In  our  opinion  the  evidence  before  the  court  below  does  not  sup- 
port the  judgment    It  is  therefore  Reversed,^ 


PHINNY  V.  WARREN. 
SuPRBMB  Court  of  Iowa,  December  Term,  1879. 

[52  Iowa,  332.] 

Action  in  equity  upon  a  promissory  note.  The  note  was  executed 
by  one  Coonrod  as  principal  jmd  the  defendant  as  surety,  and  made 
payable  to  one  Joseph  P.  Phinny,  who  died  intestate  March  22,  1867. 
The  plaintiffs  are  the  heirs  of  the  intestate,  and  claim  to  be  the  owners 
of  the  note  as  such  heirs.  No  letters  of  administration  ever  issued 
upon  the  intestate's  estate.  This  action  was  brought  after  the  lapse 
of  five  years  from  his  death,  but  within  ten  years  from  the  time  the 
note  matured.  The  plaintifif  set  up  as  the  ground  of  equitable  jurisdic- 
tion the  lapse  of  five  years  and  the  fact  that  no  letters  have  been 
issued.   There  was  judgment  for  the  plaintififs.    The  defendant  appeals. 

Af.  E.  Cutis,  /.  A,  Hoffman,  and  /.  H.  Warren,  for  appellant' 

C  P,  Searle  and  /.  F.  Lacey,  for  appellees. 

Adams,  J. — The  defendant  insists  that  the  plaintififs  have  no  remedy 
at  law  because  there  has  been  no  administration,  and  no  distribution, 
and  no  remedy  in  equity  because  there  is  no  ground  of  equitable  juris- 
diction. If  the  time  had  not  expired  within  which  an  administrator 
might  be  appointed,  it  would  seem  to  be  certain  that  the  action  could 
not  be  maintained.     Haynes  v.  Harris,  33  Iowa,  516. 

But  it  is  shown  that  the  statutory  period  has  expired  and  that  no 
administrator  can  be  appointed.  Whether  the  heirs  can  now  be 
regarded  as  holding  the  legal  title  to  the  note  we  need  not  determine. 
They  acquired  an  interest  in  it  at  the  death  of  the  intestate,  subject 
only  to  such  rights  as  an  administrator  might  have  if  one  should  be 
appointed.* 

As  no  administrator  can  now  be  appointed,  it  appears  to  us  that 
their  interest  is  subject  to  nothing.     Whatever  obstacle,  then,  there 

>  Followed  in  Baird  v.  Brook*  (1884),  65  Iowa,  40. 

*  Citing t  Perryman  t».  Green,  39  Ala.  133 ;  Thompson  v.  Thomas,  30  Miss.  152. 
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might  have  been  at  one  time  to  their  maintaining  an  action,  it  has 
ceased  to  exist. 

The  amount  of  personal  property  in  this  state  which  has  not  been 
administered  upon,  and  never  can  be,  is  doubtless  very  large.  It 
would  do  incalculable  mischief  to  adopt  a  rule  which  would  prevent 
the  heirs  or  their  vendees  from  maintaining  an  action  in  relation  to 
such  property.  Whether  the  plaintiffs'  remedy  was  at  law  instead  of 
equity  we  need  not  inquire.  The  defendant  does  not  complain  that  he 
was  entitled  to  a  trial  by  ordinary  proceedings  of  which  he  has  been 
wrongfully  deprived.     We  think  the  judgment  must  be       Affirmed, 

ON  REHEARING. 

Per  Curiam. — Upon  the  death  of  the  payee  of  the  note  it  may  be 
conceded  that  the  note  became  the  property  of  the  administrator,  if 
there  was  one.  But  if  no  administrator  is  appointed  it  will  not  do 
to  say  the  note  ceased  to  be  property.  Property  can  not  be  thus 
blotted  out.  There  is  no  statute  which  requires  that  letters  of  admin- 
istration should  be  taken  out,  or  that  imposes  a  penalty  for  not  sa 
doing.  It  may  be  that  at  common  law  personal  property  goes  to  the 
administrator,  and  if  none  is  appointed  it  possibly  would  escheat.  But 
the  statute  provides  that  personal  property  not  required  for  the  pay- 
ment of  debts  shall  be  distributed  to  the  heirs,  and  this  must  be  the 
rule  whether  an  administrator  has  been  appointed  or  not.  The  statute 
further  provides  that  administration  can  not  be  granted  after  the  lapse 
of  a  certain  period  of  time,  except  possibly  where  there  has  been 
fraud,  accident,  or  mistake. 

During  such  statutory  period  it  may  possibly  be  the  title  to  the 
property  is  in  abeyance.  At  its  expiration,  however,  the  title  thereto 
vests  in  the  heirs  at  law,  and  they  may  maintain  an  action  thereon. 
The  title  of  the  heirs  is  joint  until  there  has  been  a  division,  just  as  it 
would  be  if  the  property  consisted  of  real  estate ;  to  recover  which  all 
the  heirs  must  join,  notwithstanding  their  shares  may  be  different. 
The  note  in  question  belongs  to  the  plaintiffs  jointly,  and  it  matters 
not  what  their  respective  shares  may  be ;  therefore  the  plaintiffs  could 
have  maintained  an  action  at  law  on  the  note.  They,  however,  en- 
titled their  action  in  equity.  No  motion,  however,  was  made  to  trans- 
fer to  the  law  docket,  nor  was  any  objection  made  to  the  form  of  the 
action,  nor  was  it  insisted  that  the  action  should  have  been  at  law  in 
the  court  below.  It  can  not,  therefore,  be  made  for  the  first  time  in 
this  court.  It  is  insisted  that  the  views  herein  expressed  are  antago- 
nistic to  what  was  said  in  Haynes  v.  Harris ^  33  Iowa,  516.  To  some 
extent  this  may  be  true,  but  that  case  is  clearly  distinguishable  from 
this,  because  the  statutes  of  Indiana  do  not  provide  any  limitation  or 
statutory  bar  to  granting  letters  of  administration.  It  appeared,  there- 
fore, in  that  case,  that  administration  might  at  some  future  time  be 
granted.  The  petition  for  a  rehearing  iSy  therefore^  overruled.^ 

*  Distineuished  in  Baird  v.  Brooks  (1884',  65  Iowa,  40,  42. 
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GALPIN  V.  LAMB. 
Supreme  Court  op  Ohio,  December  Term,  1876. 

[29  a  S,  529.] 

The  action  originally  was  brought  in  the  Court  of  Common  Pleas 
of  Trumbull  county  by  John  Lamb,  the  defendant  in  error,  against 
Samuel  D.  Galpin,  the  plaintiff  in  error. 

The  petition  shows  the  following  facts : 

The  plaintiff  below,  Lamb,  commenced  an  action,  January  11, 1869,  in  the 
Common  Pleas  of  Trumbull  county,  to  foreclose  a  mortgage  on  certain 
real  estate  in  said  county,  against  Asa  B.  Andrews,  the  mortgagor,  making 
R.  W.  Ratcliff  and  the  plaintiff  in  error,  Galpin,  defendants.  Subsequently 
a  decree  was  rendered  by  said  court,  finding  the  liens  against  said  prop- 
erty to  be,  1st,  in  favor  of  said  Ratcliff,  11,908.50;  2d,  in  favor  of  said  Gal- 
pin, $5,854.11 ;  3d,  in  favor  of  said  Lamb,  $8,738.60;  rendering  judgment 
accordingly,  and  ordering  that,  in  default  of  pa3rment  of  said  sums  and 
costs  by  said  Andrews,  an  order  of  sale  issue  to  the  sheriff  to  sell  the  prop- 
erty. The  said  sums  being  wholly  unpaid  within  the  time  fixed  by  the 
judgment,  an  order  of  sale  was  duly  and  regularly  issued  to  the  sheriff, 
who,  proceeding  in  all  respects  according  to  law,  exposed  the  property  to 
sale  on  the  ist  day  of  January,  1870,  when  said  Galpin  bid  and  offered  for 
the  purchase  of  said  property  the  sum  of  $11,505,  which  being  more  than 
two-thirds  the  appraised  value  of  the  same,  and  he  being  the  highest  and 
best  bidder,  the  sheriff  struck  off  and  sold  said  premises  to  him,  and  made 
due  return  of  the  same  on  said  order  of  sale  to  the  court. 

Galpin  failed  and  refused  to  pay  any  part  of  the  said  sum  of  $11,505  so 
bid  and  offered  by  him,  and  so  continuing  and  refusing  to  pay,  the  court 
at  the  February  term,  in  the  year  1870,  made  in  said  cause  the  following 
order,  to  wit :  "  The  sheriff  having  returned  into  court  the  order  of  court 
heretofore  issued  herein  with  his  proceedings  thereon,  and  showing  a  sale 
to  Samuel  D.  Galpin,  in  all  respects  according  to  law,  and  it  appearing  to 
the  court  that  said  purchaser  has  failed  to  comply  with  the  terms  of  said 
sale  by  paying  the  amount  of  the  purchase  money  so  bid  by  him  for  said 
land,  said  sale  is  for  that  reason  not  confirmed,  and  it  is  ordered  that  the 
sheriff  proceed  to  sell  said  premises  as  heretofore  ordered  and  according 
to  law." 

Under  this  last  order  of  sale  the  sheriff  sold  said  premises  to  the  plain- 
tiff for  the  sum  of  $10,500,  which  was  all  that  could  be  obtained  therefor, 
and  which  was  all  that  said  premises  were  then  worth,  and  which  sale 
being  duly  and  regularly  made  and  returned  by  said  sheriff  to  said  court, 
was,  at  the  next  term  thereof,  to  wit,  at  the  June  term,  1870,  duly  and  regu- 
larly approved  and  confirmed  by  said  court,  and  said  purchase  money  being 
paid  by  the  purchaser,  said  sheriff,  by  order  of  said  court,  executed  and 
delivered  to  the  purchaser  a  good  and  suflficient  deed,  conveying  to  him 
the  title  to  the  premises. 

By  reason  of  the  facts  aforesaid,  and  of  the  additional  interest  upon  the 
sum  so  due  said  Ratcliff  and  Galpin,  and  of  the  increased  costs  in  the  ac- 
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tion,  all  of  which  were  required  to  be  paid  from  the  purchase  money  before 
any  of  it  could  be  paid  upon  the  plaintiff's  claim,  and  which  amounted  in 
all  to  the  sum  of  $8,187.17,  which  amount  was  duly  paid  upon  the  amount 
found  due  and  costs,  from  said  purchase  money,  there  was  left  only  the 
sum  of  $2,313.17  applicable  to  the  payment  of  plaintiff's  claim,  which  sum 
was  paid  thereon,  and  which  was  over  $1,200  less  than  would  have  been 
paid  on  his  claim  but  for  the  refusal  of  said  Galpin  to  pay  said  purchase 
money.  No  other  or  further  sum  has  been  paid  on  plaintiff 's  said  claim, 
and  he  can  not  collect  any  part  thereof  of  the  said  Andrews,  as  he  was  and 
is  entirely  insolvent,  and  has  been  adjudged  a  bankrupt  by  the  proper 
court,  and  obtained  a  discharge  from  all  his  debts  under  and  by  virtue  of 
the  bankrupt  law  of  the  United  States. 

To  this  petition  Galpin  demurred.  The  demurrer  was  overruled. 
He  then  answered,  and  the  case  was  tried  to  a  jury,  resulting  in  a 
verdict  for  the  plaintiff  for  $1,005.  A  motion  by  defendants  for  a  new 
trial  was  heard  and  overruled. 

The  case  was  taken  on  error  to  the  district  court,  and  by  that  court 
reserved  for  decision  here. 

The  error  assigned  is  that  the  common  pleas  erred  in  overruling  the 
demurrer  to  the  petition. 

H,  H,  Moses  and  W.  T.  Spear ^  for  plaintiff  in  error. 

George  M.  Tuttle^  for  defendant  in  error.i 

White,  J. — It  has  been  ruled  in  many  cases  that  a  sheriff  may  main- 
tain an  action  in  his  official  capacity,  against  the  purchaser  of  real 
estate  at  judicial  sale,  to  recover  the  price  at  which  the  property  was 
struck  off  at  such  sale.* 

In  making  such  sale  according  to  the  commands  of  the  writ  under 
which  he  acts,  he  is  discharging  his  duty  as  an  officer  of  the  law.  As 
is  said  in  Armstrong  v,  Vroman,  1 1  Minn.  220,  until  the  money  realized 
from  the  sale  of  the  land  comes  into  the  hands  of  the  sheriff,  the  judg- 
ment creditor  has  no  legal  interest  in  it.  It  is  the  sheriff's  duty  to 
make  the  money  as  commanded  by  the  writ  For  this  purpose  he  has 
the  right  to  enforce  the  collection  by  suit,  if  necessarj',  both  for  the 
sake  of  securing  his  own  fees  and  that  he  may  have  funds  wherewith 
to  respond  to  the  judgment  creditor. 

The  contract  of  purchase  is  made  with  the  officer  as  representing 
all  the  interests  involved  in  the  suit  in  which  the  judgment  or  decree 
of  sale  is  rendered.  He  and  the  purchaser  are  the  only  parties  to  the 
contract  of  purchase ;  and  he  alone  can  maintain  an  action  against 
the  purchaser  to  recover  the  purchase  money. 

The  parties  to  the  judgment  or  decree  have  different  interests  and 
stand  in  different  relations  to  the  property,  some  holding  the  relation 

^  The  argfuments  are  omitted. 

*  Citing,  Knuis  v.  Waller,  3  Blackf.  473;  Hand  et.  al.  v.  Grant,  Sheriff,  5  S.  &  M.  50S; 
Chappell,  Sheriff,  v.  Daun,  31  Barb.  17;  Armstrong  v,  Vroman,  11  Minn.  330 ;  Gwynne  on 
Sheriffs.  355. 

Compare  also  the  opinion  of  Pbarson,  C.  J.,  in  McKee,  Sheriffs  v.  Lineberger  (1873),  69 
N.  C.  339,  240.  — Ed. 
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of  debtor  and  others  that  of  the  creditor.  But  however  numerous  the 
parties  or  diverse  their  interests,  the  officer  represents  them  all,  and 
none  of  the  parties  stand  in  such  relation  to  the  contract  of  the  pur- 
chaser as  to  entitle  them  to  maintain  an  action  on  it. 

In  the  first  place,  they  are  not  parties  to  the  contract;  in  the  second, 
they  are  not  united  in  interest;  and  in  the  third  place,  if  each  could 
maintain  an  action,  the  purchaser  would  be  subject  to  a  multiplicity  of 
suits  on  a  legal  cause  of  action  in  which  he  is  entitled  to  a  jury  trial. 

Nor  is  the  question  afifected  by  the  insolvency  or  bankruptcy  of  the 
judgment  debtor.  Although  insolvent,  he  is  still  interested  in  having 
the  judgment  paid;  and  if  a  bankrupt,  his  assignee  has  such  interest, 
for,  to  the  extent  that  the  judgment  is  paid,  the  claims  against  the 
assets  in  the  hands  of  the  assignee  are  diminished. 

The  action  is  supposed  to  be  maintainable  by  the  plaintiff  below, 
Lamb,  on  the  ground  that  if  the  first  sale  had  been  completed,  the  pur- 
chase money  would  still  have  been  insufficient  to  discharge  his  lien, 
and  that  the  whole  of  the  purchase  money  would  have  gone  to  him 
after  paying  the  prior  incumbrances. 

But  that  this  ground  is  untenable  was  expressly  decided  in  Adams 
V,  Adorns^  4  Watts,  i  lo.  The  court  in  that  case  say :  "  The  sheriflf,  in 
making  the  contract  of  sale  with  James  Adams  (the  purchaser),  was 
not  acting  as  the  agent  of  the  plaintiff,  nor  yet  of  any  one  else.  He  is 
considered  the  principal  himself  in  such  cases,  and  the  legal,  as  well 
as  the  real  party  making  the  contract  of  sale.  Although  it  be  true  that 
he  acts  in  the  character  of  a  trustee,  yet  it  must  be  borne  in  mind  that 
it  is  as  an  officer  of  the  law  that  he  does  so ;  and  that  it  is  from  the 
law  he  derives  all  his  power  and  authority,  and  in  sales  of  property 
made  by  him,  as  sheriff,  under  this  authority,  he  alone  has  the  right 
to  receive  the  money  arising  therefrom,  and  is  responsible  for  the  legal 
appropriation  of  it,  unless  it  is  brought  by  him  into  court  for  that  pur- 
pose. It  would  inevitably  produce  great  confusion  and  clashing  of 
suits  to  permit  other  persons  besides  the  sheriff,  in  their  own  names, 
to  maintain  suits  against  the  sheriff's  vendees  for  breaches  of  their  con- 
tracts made  with  him.  It  would  also  be  inconsistent  with  every  prin- 
ciple of  analogy  in  the  law.  The  court  were  right,  then,  in  directing 
the  jury  that  the  plaintiff  was  not  entitled  to  recover  the  money  in 
question,  because  there  was  no  privity  of  contract  between  him  and 
the  intestate  of  the  defendants.  There  was  none,  most  certainly,  either 
in  fact  or  in  law." 

The  same  doctrine  was  subsequently  affirmed  in  Gaskell  v.  Morris, 
7  Watts  &  Serg.  32.  And  it  may  be  remarked  in  regard  to  these  deci- 
sions of  the  supreme  court  of  Pennsylvania^  that  in  that  state  there  is 
no  separate  chancery  jurisdiction,  but  that  law  and  equity  are  admin- 
istered there  as  here  in  the  same  forum. 

The  case  of  Mayer  v.  Wicky  15  Ohio  St.  548,  is  not  inconsistent  with 
the  foregoing  decisions.    In  that  case  the  sale  had  been  confirmed,  and 
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the  officer  had  thus  become  responsible  for  the  purchase  money.  He 
had  tendered  the  deed  to  the  purchaser,  and  assigned  his  right  of 
action  to  the  plaintiff  in  the  decree  under  which  the  property  was  sold, 
and  the  latter  was  allowed  to  maintain  the  action  for  the  purchase 
money. 

The  objection  to  the  plaintiff's  maintaining  the  action  is  not  waived, 
as  is  claimed  in  the  argument,  by  the  failure  to  demur,  on  the  ground 
of  a  defect  of  parties  plaintiff.  The  objection  is  not  that  there  is  a 
defect  of  parties,  but  that  no  right  of  action  is  shown  to  exist  in  the 
plaintiff. 

The  code  does  not  give  such  right  of  action.  The  rules  of  the  code 
in  respect  to  parties  are  substantially  the  same  as  those  which  pre- 
vailed in  equity  before  the  adoption  of  the  code.  Where  no  right  of 
action  existed  in  a  party  either  at  law  or  in  equity,  the  code  does  not 
create  one.  Whether,  if  the  sheriff  should,  by  reason  of  collusion 
with  the  purchaser,  refuse  to  bring  the  action,  or,  on  being  indemni- 
fied, should  refuse,  in  a  proper  case,  to  do  so,  the  parties  in  interest 
might  not  maintain  a  suit  in  equity  against  the  sheriff  and  the  pui^ 
chaser,  we  need  not  now  inquire;  for  no  such  case  is  made  in  the 
petition. 

It  is  claimed  by  the  plaintiff  in  error  that  the  law  by  which  a  pur- 
chaser who  fails  to  pay  the  purchase  money  is  subject  to  the  loss  re- 
sulting from  a  resale  of  the  property,  is  not  applicable  to  real  estate, 
especially  not  to  such  property  sold  at  judicial  sale. 

In  Indiana  the  subject  is  regelated  by  statute,  and  the  purchaser 
may  be  proceeded  against  by  motion  and  charged  with  the  loss  re- 
sulting from  the  resale.^  The  same  is  true  in  Maryland,  and,  per- 
haps, in  some  of  the  other  states. 

In  this  state  we  have  no  statute  on  the  subject,  and  whether  the 
rule  adopted  in  Pennsylvania  prevails  here  we  need  not  now  definite- 
ly decide.  Assuming  for  the  purposes  of  the  present  case  that  it  does, 
there  is  another  fatal  defect  in  the  case  of  the  plaintiff  below. 

Before  the  purchaser  could  be  charged  with  a  loss  resulting  from 
a  resale,  he  ought  to  have  been  advised  that  the  second  sale  was  to  be 
made  at  his  risk. 

No  such  notice  was  given  by  rule  of  court  or  otherwise.  The  pur- 
chaser might  well  have  supposed  from  the  order  of  the  court  refusing 
to  confirm  the  sale,  and  directing  the  property  to  be  again  sold  with- 
out qualification  or  condition,  that  the  first  sale  had  been  abandoned, 
and  that  all  parties  had  elected  to  take  the  chances  of  a  second  sale. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  overruling  the 
demurrer  to  the  petition. 

The  judgment  is  reversed,  the  demurrer  to  the  petition  sustained, 
and  the  petition  dismissed. 

I  ^  Citing,  Williams  v,  I^ines,  7  Blaclcf.  46;  I<averty  v.  Chamberlain,  lb.  556. 
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GREER  V,  HOWARD. 
Supreme  Court  Commission  of  Ohio,  January  Term,  1885. 

[41  O.  S.  591.] 

The  plaintiflfs  in  error,  Greer  &  King,  on  March  29th,  1878,  re- 
covered a  judgment  against  D.  Carroll  &  Son,  in  the  superior  court 
of  Montgomery  County,  for  the  sum  of  $332  and  $28  costs.  They 
caused  execution  to  be  immediately  issued  on  this  judgment  to  the 
sheriflf  of  the  county,  who  levied  upon  the  property  of  Carroll  &  Son. 
While  the  sheriff  held  the  property  under  his  levy,  George  M.  Young, 
as  assignee  of  Carroll  Sc  Son,  under  an  assignment  for  the  benefit  of 
creditors,  replevied  the  property  from  him  and  gave  a  bond  in  re- 
plevin as  required  by  law,  with  John  Howard  and  O.  M.  Gottschall  as 
sureties  thereon. 

Before  the  action  in  replevin  came  to  trial,  the  plaintiff,  George  M. 
Young,  the  assignee,  died,  and  the  action  was  revived  in  the  name  of 
Thomas  C.  Roseberry,  who  was  duly  appointed  as  the  successor  of 
Young,  the  assignee. 

On  the  trial  of  the  action  of  replevin  the  plaintiff,  the  assignee,  failed 
and  the  sheriff  recovered  a  judgment  against  him  for  the  value  of  the 
property  taken  in  replevin.  The  plaintiffs,  Greer  &  King,  in  the 
judgment  upon  which  the  execution  issued  under  which  the  property 
was  taken  by  the  sheriff,  were  not  substituted  for  the  sheriff  in  the 
suit  in  replevin.  Nor  did  the  sheriff  assign  to  them  the  replevin  bond 
or  the  judgment  recovered  in  the  action.  Upon  this  state  of  fact, 
Greer  &  King  brought  their  action  upon  the  replevin  bond  against 
Howard  and  Gottschall  and  recovered  judgment  in  the  common  pleas, 
which  judgment  was  reversed  by  the  district  court. 

The  proceeding  here  is  to  reverse  this  judgment  of  the  district 
court. 

Iddings  <Sf  IddingSy  for  plaintiffs  in  error. 

Young  &  Youngy  for  defendants  in  error.^ 

McCauley,  J. — 2 

The  action  on  the  bond,  however,  was  brought  by  the  plaintiffs  in 
the  execution  under  which  the  sheriff  levied  on  the  property,  without 
alleging  an  assignment  of  the  bond  to  them  by  the  sheriff,  or  an 
assignment  to  them  of  the  judgment  in  replevin,  and  without  alleging 
any  reason  why  they  should  bring  the  action,  such  as  the  refusal  or 
neglect  of  the  sheriff  to  enforce  the  bond  or  to  assign  it  or  the  judg- 
ment to  them.  They  might  clearly  maintain  the  action  if  the  bond 
had  been  assigned  to  them  or  if  the  judgment  had  been  assigned, 

■  The  arguments  are  omitted. 

■  After  hoklinsr  that  the  revivor  was  properly  made,  and  that  the  judgment  was  one 
for  vrhich  the  sureties  on  the  replevin  bond  were  liable. 


642  IN  WHOSE  NAME  THE  ACTION  SHOUI^D  BE  BROUGHT 

which  would  have  effected  an  assignment  of  the  bond  as  an  incident  to 
it.  Or  if  the  sheriff  had  refused  or  neglected  to  assign  either  the  judg- 
ment or  the  bond,  or  to  enforce  the  bond,  in  the  latter  case  making  the 
sheriff  a  party.  This  would  not  be  their  only  remedy,  but  this  one 
they  would  clearly  have  under  the  circumstances  supposed.  The 
plaintiffs  in  the  common  pleas  failed  to  set  forth  a  state  of  fact  suffi- 
cient to  entitle  them  to  a  judgment  on  the  bond.  Their  petition  was 
demurred  to  and  the  demurrer  overruled.  The  district  court  reversed 
the  judgment  of  the  common  pleas  for  the  error  of  that  court  in  over- 
ruling the  demurrer.  The  district  court  in  this  reversal  was  clearly 
right  Judgment  affirmed. 
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E.     JVkeri  the  action  may  be  brought  in  the  name  of  one  who  is  not  a 

real  party  in  interest, 

I.      A   TRUSTEE   OP  AN  EXPRESS  TRUST;     A  PERSON  WITH  WHOM  OR 

IN     WHOSE     NAME     A     CONTRACT     IS     MADE     FOR 

THE    BENEFIT   OP    ANOTHER. 

NOTE. 

The  statutory  provisions  here  have  two  forms.  By  the  terms  of 
the  New  York  Code,  as  amended  in  1851  (2  113),  the  scope  of  the 
phrase  **  trustee  of  an  express  trust "  was  extended,  as  respects  the 
law  of  parties  to  actions,  so  as  to  include  **  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another."^  In  some 
codes,  however,  "  the  person  with  whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another"  is  not  thus  brought  within  the 
class  of  trustees  of  express  trusts,  but  is  coordinated  with  them  and 
with  executors  and  administrators.^  The  distinction,  while  important 
in  the  law  of  trusts,  is  not  carefully  regarded  by  the  cases  on  the  law 
of  parties  plaintiff;  and  the  doctrine  appears  to  be  practically  the 
same  under  the  few  codes  which  observe  the  distinction  as  under  the 
great  majority  which  disregard  it. 

In  either  case  the  general  doctrine  on  the  subject  has  to  do  with 
several  markedly  different  conditions,  according  as  the  plaintiff  (i) 
has  been  directly  declared  a  trustee  with  respect  to  certain  property, 
persons,  and  purposes ;  or,  (2)  has  merely  contracted  in  his  own  name 
for  the  benefit  of  a  disclosed  principal ;  or,  (3)  has  merely  contracted 
in  his  own  name  for  the  benefit  of  an  undisclosed  principal ;  or,  (4)  is 
merely  an  agent  who,  with  no  contract  in  his  own  name  for  the 
benefit  of  his  principal,  attempts  in  his  own  name  to  enforce  a  right 
which  has  accrued  to  his  principal. 

*  See  the  forms  of  the  enactment  in  New  York,  Missouri,  Cfalifornia,  Indiana,  Minne- 
sota, Oregon,  Wisconsin,  Kansas,  Nevada,  North  Dakota,  South  Dakota,  Idaho,  Montana, 
North  Carolina,  South  Carolina,  Utah,  Colorado,  and  New  Mexico,  given  ante^  pp. 
1S3-192. 

*  See  the  forms  of  the  enactment  in  Kentucky,  Iowa,  Ohio,  Washington,  Arkansas, 
Wyoming,  and  Oklahoma,  given  ante^  pp.  189-199. 

In  the  late  code  of  Connecticut  the  enactment  has  more  nearly  the  form  of  the  enact- 
ment in  the  New  York  code  of  1849;  compare,  ante^  pp.  188  and  193.  For  a  construction 
of  this  early  New  York  provision,  see  Grinnell  v,  Schmidt  (1850),  a  Sandf.  705,  710: 
*^  Mercantile  agents  and  factors  who,  according  to  the  usage  and  custom  of  merchants,  do 
business  in  their  own  names,  but  for  other  parties,  are  trustees  in  the  strict  sense  of  the 
term  [as  used  in  $  113  of  the  New  York  code,  before  its  amendment  in  1851.]  .  .  The 
trust,  though  not  created  by  a  formal  deed  or  instrument,  yet  appears  upon  the  face  of 
every  order  contained  in  the  correspondence  of  their  principals,  in  pursuance  of  which 
they  act,  and  may  therefore  well  enough  be  called  an  express  trust." — Per  Mason,  J., 
delivering  the  opinion  of  the  Superior  Court  of  the  City  of  New  York.  ^Ed, 
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GARDNER  v.  ARMSTRONG. 
Supreme  Court  of  Missouri,  March  Term,  1862. 

[31  ^^o,  535.] 

Gardner,  as  trustee  under  a  deed  of  trust  made  by  Adela  Douthett 
to  secure  the  payment  of  certain  notes  therein  mentioned,  sued  Arm- 
strong to  recover  damages  occasioned  by  the  refusal  of  the  latter  to 
comply  with  his  purchase  of  the  premises  described  in  the  deed. 

The  petition  alleges  that  Adela  Douthett  made  the  deed  of  trust  to 
plaintiff,  etc. ;  that  plaintiff  sold  the  property  at  public  vendue,  for 
cash;  that  defendant  purchased  at  the  price  of  $8,000;  that  plaintiff 
tendered  defendant  a  deed ;  that  defendant  refused  to  accept  the  deed 
and  pay  the  price  aforesaid;  that  plaintiff  thereupon  advertised  and 
resold  the  land,  for  the  sum  of  $4,500.  Judgment  was  asked  for 
$3,500,  the  difference  between  the  prices  bid  at  the  two  sales. 

On  the  trial,  the  defendant  offered  no  evidence;  judgment  was 
given  for  plaintiff  in  the  amount  asked.  A  motion  in  arrest  of  judg^ 
ment  being  denied,  the  defendant  appealed. ^ 

Krum  &  Harding^  for  appellants. 

J,  D.  Coalter  and  A.  Hamilton^  for  respondent.* 

Dryden,  J. — The  point  raised  by  the  motion  in  arrest  of  judgment 
is  based  upon  the  ground  that  *'  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  It  is  urged  in  objection  to  the 
petition,  that,  as  the  plaintiff  has  no  interest  in  the  trust  debt,  the 
injury  complained  of  was  not  an  injury  to  him,  but  to  the  trust 
creditors,  and  therefore  that  he  does  not  show  in  himself  a  cause  of 
action. 

The  objection  assumes  what  is  far  from  being  true,  that  the  bene- 
ficial interest  in  a  contract  determines  the  question  who  is  to  sue  for 
a  breach  of  it.  The  law  regards  a  person  to  whom  a  promise  is  made, 
and  with  whom  it  is  to  be  performed,  as  the  one  having  the  legal 
interest  in  the  contract;  and  in  actions  ex  contractu  at  common  law, 
it  is  a  fundamental  rule  of  pleading  that  "the  action  must  be  brought 
in  the  name  of  the  party  in  whom  the  legal  interest  in  such  contract 
is  vested,"  without  reference  to  who  has  the  beneficial  interest  in  the 
same,     i  Chitty,  PleadingSy  pp.  2  and  3. 

This  rule,  in  its  application  to  cases  like  the  present,  is  not  thought 
to  be  changed  by  our  statute  relating  to  parties  to  actions.  R.  C. 
1855,  p.  1217,  §  2,  Art.  2. 

In  the  argument  at  bar  there  was  much  discussion  of  the  question 
whether  the  plaintiff,  as  to  the  damages  sought  to  be  recovered,  is 
trustee  for  the  trust  creditors  or  for  the  trust  debtors,  or  for  either,  or 

*  The  statement  of  facts  has  been  abridg^ed. 

*  The  arg-iiments  nrc  omitted. 
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for  both.  If  we  are  right  in  the  view  we  have  taken,  it  relieves  us 
of  the  consideration  of  the  question  until  the  controversy  shall  arise 
between  those  who  alone  have  an  interest  in  its  determination.  It  is 
enough  that  at  law  the  defendant  is  answerable  to  the  plaintiff,  and  to 
him  only,  for  the  alleged  breach  of  contract.  He  has  no  more  reason 
to  be  concerned  about  what  may  become  of  the  damages  that  may  be 
recovered  than  he  should  have  had  about  what  should  have  been 
done  with  the  price  bid  for  the  land  had  he  paid  it^     .      .      . 

The  other  judges  concurring,  the  judgment  is  affirmed,  with  ten 
percent  damages.* 

1  Part  of  the  opinion,  on  other  points,  is  omitted. 

•  See  also  Btck  v,  Haas  (1888),  31  Mo.  App.  180.  The  action  was  upon  a  promissory  note. 
Said  the  Court,  per  Thompson,  J.:  *'  The  note  sued  on  was  made  payable  to  the  plaintift 
as  trustee  for  his  wife,  now  deceased.  It  appears  from  the  evidence  that  the  plaintiff^s 
wife  died  in  18S1,  and  that  no  letters  of  administration  had  ever  been  taken  out  upon  her 
estate.  It  is  therefore  urg^ed  that  the  action  is  not  well  brought,  but  that  it  would  be 
properly  brought  in  the  name  of  an  administrator  of  Mrs.  Beck,  deceased. 

^^This  point  is  clearly  not  well  taken.  In  the  firtt  place,  no  defence  other  than  the 
statute  of  limitations  was  pleaded.  In  the  second  place,  the  plaintiff  was  the  legal  holder 
of  this  note,  and  whether  he  held  it  in  a  trust  capacity  or  not  is  immaterial,  so  far  as  the 
nghts  of  the  defendant  are  concerned.  As  the  holder  of  it,  he  is  the  trustee  of  an  express 
trust,  and  the  action  is  properly  brought  in  his  name,  under  the  statute.  Rev,  Stat.^  Sec. 
3463.  With  the  application  of  the  trust  fund  after  he  collects  it,  the  defendant  has  nothing 
to  do.'» 

Compare  Ntltcn  t.  Eaton  (1858),  7  Abb.  Pr.  305,  307:  ^*  This  action  was  brought  by  the 
plaintiffs  as  trustees.  In  their  complaint  they  set  forth  the  trust  instrument  or  agreement, 
by  which  they  were  not  only  created  such  trustees,  but  under  which  the  note  on  which  the 
suit  was  brought,  with  other  notes,  came  into  their  hands,  as  such  trustees,  as  collateral 
security  for  the  payment  of  certain  notes  of  the  parties,  executing  the  trust  instrument; 
and  by  the  trust  instrument  it  appears  that  the  plaintiffs  had  a  right  to  sell  the  said 
collaterals  at  public  or  private  sale  at  their  option,  and  without  advertising  the  same,  or 
otherwise  giving  any  notice. 

'^The  trust  instrument,  expressly  specifying  the  terms  on  which  the  note  on  which 
this  suit  is  brought,  came  into  the  plaintiffs*  hands  as  such  trustees,  and  expressly  giving 
them  the  right  to  sell,  etc.,  but  not  to  sue,  the  plaintiffs  had  no  right  to  bring  that  action 
as  such  trustees. 

*^  There  is  no  room  for  presumptions  arising  from  their  being  the  holders  of  the  note. 
They  themselves  set  out  the  manner  in  which  they  hold  it  and  their  rights  over  it.  They 
had  a  right  to  sell  it  without  advertising  it,  or  otherwise  giving  notice;  but  with  the 
express  agreement  before  us  there  is  no  place  for  a  presumption  that  they  had  a  right  to 
sue  it  as  the  owners  and  holders. 

*'  I  think  the  judgment  of  the  Court  below,  overruling  the  defendant's  demurrer  to  the 
complaint,  should  be  reversed,  and  that  there  should  be  judgment  for  the  defendant  on 
the  demurrer,  with  costs.*' — Per  Suthsrland,  J.  -^Ed, 
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CONSIDERANT  v.  BRISBANE. 

Court  of  Appeals  op  New  York,  December  Term,  i860. 

[22  N.  V.  389.] 

Appeal  from  a  judgment  of  the  Superior  Court  of  New  York  City, 
sustaining  a  demurrer  to  a  complaint.  The  complaint  was  in  these 
words : 

"  The  plaintifif,  for  an  amended  complaint  in  the  above  entitled  action, 
by  Francis  H.  Dykers,  his  attorney,  complains  of  the  defendant,  and 
avers — 

*^First.  That  the  said  defendant,  on  or  about  the  first  day  of  March, 
1855,  ^^  the  city  of  New  York,  applied  to  the  said  plaintifif,  acting  as  the 
executive  agent,  and  as  such  agent  authorized  to  receive  subscriptions  to 
the  stock  of  the  European  and  American  Colonization  Society  in  Texas,  a 
corporation  duly  created  by  and  existing  under  the  laws  of  Belgium,  in 
Europe,  and  of  which  said  corporation  the  business  name  is  Bureau, 
Guillon,  Godiii  &  Co.,  and  authorized  said  plaintifif  to  subscribe  the  name 
of  said  defendant  in  the  books  of  the  said  company,  as  an  original  sub- 
scriber for  the  stock  of  said  company,  known  as  premium  stock,  to  the 
amount  of  $10,000,  which  said  plaintifif  then  and  there  undertook  and 
faithfully  promised  to  do. 

^^ Second,  That  the  said  defendant  then  and  there  made  and  executed, 
in  writing,  two  subscription  notes,  or  contracts,  for  the  payment,  in  the 
aggregate  of  the  sum  of  1 10,000,  for  the  shares  so  taken  by  the  said  de- 
fendant in  said  company,  and  delivered  them  to  the  plaintiff,  which  said 
notes  were  in  the  words  and  figures  following,  to  wit : 

"(I) 

**  New  York,  March  ist,  1855. 

"  $5,000. 

**On  the  first  day  of  July,  1856,  I  promise  to  pay  V.  Considerant,  as 
executive  agent  of  the  company,  Bureau,  Guillon,  Godin  &  Co.,  the  sum 
of  five  thousand  dollars,  for  which  I  am  to  receive  stock  of  said  company, 
known  as  premium  stock  {actions  d prime) ^  to  the  amount  of  $5,000,  value 
received.  A.  Brisbane. 

"  (2) 

"New  York,  March  ist,  1855. 
"  $5,000. 

**  On  the  first  day  of  September,  1856, 1  promise  to  pay  to  V.  Consider- 
ant, as  executive  agent  of  the  company.  Bureau,  Guillon,  Godin  &  Co.,  the 
sum  of  $5,000,  for  which  I  am  to  receive  stock  of  said  company,  known  as 
premium  stock  {actions  d  prifne)^  to  the  amount  of  $5,000. 

"A.  Brisbane. 

"  Third,  That  said  defendant  therefore  delivered  both  of  said  notes  to 
the  plaintiff. 

^^ Fourth,  That  said  plaintifif,  acting  as  such  executive  agent,  and  under 
and  by  virtue  of  the  authority  vested  in  him  by  said  defendant  as  afore- 
said, duly  caused  the  name  of  said  defendant  to  be  entered  on  the  books 
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of  said  company,  at  Brussels^  in  Belgium,  for  the  amount  of  stock  so  sub- 
scribed for  by  him,  and  caused  certificates,  in  the  usual  form  issued  by 
said  company,  to  be  issued  in  the  name  of  said  defendant. 

^'Fiflh,  That  this  plaintifiF  has  always  been  ready  and  willing  to  deliver 
to  the  defendant  the  certificates  of  said  company  of  the  share  or  interest, 
so  subscribed  for  by  the  defendant  as  aforesaid,  or  intended  so  to  be  (and, 
on  the  maturity  of  each  of  said  notes,  caused  the  same  to  be  tendered  to 
the  said  defendant),  on  the  payment  by  the  defendant  of  the  sum  agreed 
to  be  paid  by  him  for  the  same,  and  said  plaintifif  is  still  ready  and 
willing  so  to  do,  but  said  defendant  has  hitherto  wholly  neglected 
and  refused  to  pay  the  sum  so  agreed  to  be  paid  by  him  as  aforesaid,  and 
still  wholly  neglects  and  refuses  so  to  do,  to  the  damage  of  the  plaintiff 
of  $10,000  and  upwards. 

'' Wherefore,  said  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  of  $10,000,  with  interest  on  $5,000  from  the  3d  day  of  July, 
1856,  and  interest  on  $5,000  from  the  4th  day  of  September,  1856,  besides 
the  costs  of  this  action."^ 

To  this  complaint  the  defendant  demurred,  on  the  ground  that  it 
did  not  state  facts  sufl&cient  to  constitute  a  cause  of  action. 

The  Superior  Court  at  Special  Term  held  the  complaint  sufl&cient 
and  overruled  the  demurrer.  On  appeal,  the  General  Term  sustained 
the  demurrer,  on  the  ground  that  the  action  could  not  be  maintained 
by  the  plaintifif;  and  the  plaintifif  appealed. 

Francis  H,  Dykers  and  John  Slosson^  for  the  appellant. 

William  B,  Leeds,  for  the  respondent. 

Wright,  J. — It  is  conceded,  as  it  must  be,  that  the  complaint  states 
a  cause  of  action  in  the  corporation,  for  whom  the  plaintifif  acted  as 
executive  agent,  against  the  defendant.  The  defendant  subscribed  for 
$10,000  of  the  stock  of  the  company,  through  its  agent,  and  agreed  and 
promised  in  writing  to  pay  $5,000  of  the  sum  on  the  ist  July,  1856,  and 
the  remaining  $5,000  on  the  ist  September,  1856.  The  company,  and 
not  the  plaintifif,  was  the  party  beneficially  interested,  and  the  duty,  or 
obligation,  to  issue  the  stock  (which  was  the  sole  consideration  for 
the  defendant's  agreement  and  promise),  rested  upon,  and  could  only 
be  performed  by,  such  company.  Had  the  corporation,  on  the  ist  of 
July,  or  the  ist  of  September,  refixsed  to  issue  the  stock,  no  action 
could  have  been  maintained  by  anybody  on  the  instruments  executed 
on  the  1st  March,  1855,  by  the  defendant  and  set  out  in  the  com- 
plaint. On  the  other  hand,  the  defendant's  remedy  would  be  against 
the  corporation,  and  not  against  the  person  professedly  acting  as  its 
agent.  Thus  the  corporation  had  the  exclusive  beneficial  interest  in 
the  subject  of  the  defendant's  promises.  The  plaintifif  was  not  per- 
sonally bound  by  the  contract;  and  the  corporation  was  bound,  unless 
the  contract  was  a  nudum  pactum.     The  averments  of  the  complaint 

>  The  copy  of  the  complaint  is  from  Browne  and  Cook*s  revised  edition  of  the  New 
York  Reports.  — -ffrf. 
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exclude  any  other  construction  than  that  the  plaintiff  acted  in  the 
transaction  as  the  agent  of  the  company;  and  if  we  look  exclusively 
to  the  subscription  notes,  and  interpret  the  defendant's  promises  from 
what  appears  on  the  face  thereof,  it  is  clear  that  the  official  character 
of  the  plaintiff  was  alone  in  the  mind  of  the  promisor  and  contem- 
plated in  the  promise,  and  that  such  promises  were  not  to  him 
personally,  but  in  his  official  or  representative  capacity. 

The  facts  stated,  therefore,  in  the  complaint,  showed  the  corporation 
and  the  defendant  to  be  the  parties  in  whom  the  interest  in  the  con- 
tract vested,  and  the  plaintiff,  who  made  the  contract,  having  no 
beneficial  interest  in  it,  nor  being  bound  by  it,  nor  furnishing  any 
part  of  the  consideration  for  it.  The  single  question  is,  whether  the 
plaintiff  may  maintain  an  action  for  the  breach  of  it 

The  Code  provides  that  "  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,"  except  that,  •*  an  executor  or  ad- 
ministrator, a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.**  (Code,  ?|  iii,  113.) 
And  it  is  declared,  that  "a  trustee  of  an  express  trust,  within  the 
meaning  of  the  section,  shall  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another,     (i  113.) 

It  is  plain  that  the  plaintiff  is  not  the  real  party  in  interest;  but 
the  question  remains.  Is  he  "  a  trustee  of  an  express  trust,*'  within 
the  definition  of  that  term  in  section  113  of  the  Code?  Is  he  "a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another?'*  As  such,  he  would  be  authorized  to  sue  on  the 
subscription  notes  in  his  own  name,  notwithstanding  the  beneficial 
interest  was  in  his  principals. 

The  subscription  notes,  or  contracts,  purported  on  their  face  to  be 
made  with  the  plaintiff  as  executive  agent  of  the  foreign  compan5% 
and  the  promise  was  to  pay  to  him,  as  such  agent,  the  sums  of  money 
named  therein,  for  which  the  defendant  was  to  receive  the  stock  of 
the  company.  They  were  not  contracts,  therefore,  directly  with  the 
principals,  with  a  promise  to  pay  the  plaintiff  for  their  benefit.  On 
such  a  case,  no  action  could  be  maintained  by  the  promisee,  though 
the  promise  might  support  an  action  by  the  company.  They  were, 
rather,  express  contracts  to  pay  the  plaintiff  for  the  use  of,  and  on  a 
consideration  moving  from,  the  company. 

Before  the  Code,  I  think  a  contract  of  this  character  would  have 
raised  such  a  legal  interest,  by  way  of  trust,  as  that  an  action  might 
have  been  maintained  by  the  plaintiff.  In  cases  of  written  contracts, 
the  right  of  action  followed  the  legal  title.  This  title  was  in  the 
party  entitled  to  the  performance  of  the  contract;  and  the  part}* 
entitled  in  law  was  the  one  to  whom,  by  its  terms,  it  was  to  be  per- 
formed, or  his  assignee,  if  assignable.    Written  express  contracts,  by 
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or  with  agents  contracting  in  their  own  names,  with  or  without  a  de- 
scription of  agency,  were  not  exceptions  to  the  rule.  Such  a  contract 
was  with  an  agent,  and  in  his  name,  when  executed  by  him  or  to  him 
in  his  individual  name,  without  expressing  the  agency,  though  the 
other  party  knew  he  was  acting  as  agent  in  the  transaction,  and  con- 
tracted with  him  in  that  capacity;  and  it  was  equally  with  him,  and 
in  his  name,  though  he  was  described  as  agent  on  its  face,  when 
negotiated  with  him,  and  by  its  terms  to  be  performed  by  or  to  him. 
The  words  expressive  of  the  agency  might,  if  necessary  for  the  con- 
venience of  the  remedy,  be  rejected  as  a  mere  description  of  the 
person.  The  payee  of  a  note,  although  received  by  him  as  an  agent 
for  another,  might  sue  upon  it  in  his  own  name.  Buffum  v,  Chadwick^ 
8  Mass.  103. 

So  when  a  bill  of  exchange  was  endorsed  to  '*S.  S.  F.,  cashier,"  he 
might  maintain  an  action  upon  the  bill  in  his  own  name,  notwith- 
standing he  might  be  obliged  to  account  to  the  bank  of  which  he  was 
cashier.    Fairfield  v,  Adams,  i6  Pick.  381. 

In  Sargent  v.  Morris  [1820],  3  Bam.  &  Aid.  277,  Bayley,  J.,  stated  the 
rule  as  follows :  "  If  an  agent  acts  for  me  and  on  my  behalf,  but  in  his 
own  name,  then,  inasmuch  as  he  is  the  person  with  whom  the 
contract  is  made,  it  is  no  answer  to  an  action  in  his  name  to  say  that 
he  is  merely  an  agent,  unless  you  can  also  show  that  he  is  prohibited 
from  carrjdng  on  that  action  by  the  person  on  whose  behalf  the 
contract  was  made."  When  there  was  an  express  promise  in  writing 
to  an  agent,  the  action  might  be  in  the  name  of  the  agent.  To  hold 
otherwise,  as  was  said  by  Bronson,  J.,  would  be  to  declare  the 
contract  nugatory,  except  where  it  was  in  the  form  of  negotiable 
paper  which  could  be  transferred  to  the  principal,  so  as  to  enable  him 
to  sue  in  his  own  name.     Harp  v,  Os goody  2  Hill,  216. 

In  the  present  case,  before  the  change  of  the  rule,  I  can  not  well 
perceive  how  the  company,  who  had  the  exclusive  beneficial  interest, 
whilst  the  express  promise  was  to  pay  the  plaintiff,  and  who  had, 
therefore,  the  legal  interest  by  way  of  trust,  could  have  maintained 
an  action  at  law  in  its  own  name  to  recover  the  money.  Undoubtedly, 
when  a  contract  had  been  made  directly  with  the  principal,  by  a  mere 
agent  having  no  beneficial  interest  in  it,  such  agent — the  case  of  a 
factor  being,  to  some  extent,  an  exception — could  not  support  an 
action  thereon.  Where  A,  having  a  general  power  of  attorney  to 
collect  debts,  etc.,  in  the  name  and  for  the  use  of  B,  delivered  a  con- 
tract to  an  attorney  to  collect,  who  gave  him  a  receipt  for  it  generally, 
as  for  collection,  it  was  held  that  A  could  not  maintain  an  action  in 
his  own  name  against  the  attorney  for  money  collected  by  him  on  the 
contract  so  put  into  his  hands.     Gunn  v,  Cantine,  10  Johns.  387. 

But,  though  the  agent  in  that  case  had  no  beneficial  interest  in  the 
contract,  it  was  admitted  that  he  might  have  sued  in  his  own  name  if 
there  had  been  an  express  promise  to  pay  the  money  to  him.  Harp 
V.  Osgood,  supra. 
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Where  the  contract  was  express  to  pay  A  for  the  use  of  B»  on  con- 
sideration moving  from  B,  it  raised  such  a  legal  interest  by  waj-  of 
trust  as  would  maintain  an  action  in  A's  name,  though  A  may  have 
acted  as  the  agent  of  B,  with  or  without  disclosing  his  agency. 
In  such  a  case,  to  entitle  the  agent  to  sue  in  his  own  name,  it  was  not 
necessary  that  the  beneficial  interest  should  be  in  him,  or  that  the 
consideration  should  proceed  from  him.  Nor  was  it  required  that  he 
should  himself  be  personally  liable  on  the  contract,  as  a  right  to  sue 
as  trustee  could  exist  without  any  pretence  of  a  personal  liability. 

Prior  to  the  Code,  therefore,  I  am  of  the  opinion  that  the  plaintiff 
might  have  maintained  an  action  on  the  express  contracts  set  out  in 
the  complaint  for  the  benefit  of  his  principals,  having  a  legal  interest 
in  them  by  way  of  trust.  The  promise  being  to  him  in  writing  for 
the  benefit  of  another,  he  would  have  been  deemed  the  party  "  with 
whom,  or  in  whose  name,"  the  contracts  were  made,  and  in  whose 
name  alone  the  promise  could  be  enforced  in  a  court  of  law. 

The  Code,  however,  abrogated  the  common  law  rule,  that  the  right 
of  action  followed  the  legal  title,  and  made  the  beneficial  interest  the 
sole  test  of  the  right.  In  adopting  the  latter  rule,  it  was  easily  to  be 
seen  that  there  was  a  class  of  cases  in  which  it  would  be  extremely 
prejudicial  to  the  remedy,  as  well  as  diflficult  of  application,  viz.,  the 
case  of  executors,  persons  authorized  by  statute  to  sue,  and  trustees 
of  an  express  trust.  To  obviate  this,  it  was  specially  provided  that, 
in  these  cases,  the  executor,  or  statutory  party,  or  trustee  of  an 
express  trust,  might  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  was  prosecuted.  (Code,?  113.)  The  term 
"  trustee  of  an  express  trust "  had,  however,  acquired  a  technical  and 
statutory  meaning.  Express  trusts,  at  least  up  to  the  adoption  of  the 
Revised  Statutes,  were  defined  to  be  trusts  created  by  the  direct  and 
positive  acts  of  the  parties  by  some  writing,  or  deed,  or  will;  and  the 
Revised  Statutes  had  abolished  all  express  trusts,  except  as  therein 
enumerated,  which  related  to  land.  If  the  113th  section  of  the  code 
was  to  be  confined  and  limited  to  those  enumerated  as  express  trusts, 
the  practical  inconvenience  arising  from  making  the  beneficial  interest 
the  sole  test  of  the  right  to  sue,  and  which  that  section  was  intended 
to  obviate,  would  continue  to  exist  in  a  large  class  of  formal  and 
informal  trusts.  Accordingly,  in  1851,  the  section  was  amended  by 
adding  the  provision  that  *•  a  trustee  of  an  express  trust,  within  the 
meaning  of  the  section,  shall  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other." It  is  to  be  observed  that  there  is  no  attempt  to  define  the 
meaning  of  the  term  "  trustee  of  an  express  trust,"  in  its  general 
sense;  but  the  statutory'  declaration  is,  that  those  words  "shall  be 
construed  to  include  a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another." 

The  counsel  for  the  respondent  insists  that  the  sole  intention  of  the 
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legislature,  in  amending  the  section,  was  to  remove  a  doubt  that 
had  been  expressed,  whether  a  factor  or  other  agent  who  had,  at 
common  law,  a  right  of  action  on  a  contract  made  for  the  benefit  of 
his  principal  (by  reason  of  his  legal  interest  in  the  contract),  was,  by 
the  Code,  deprived  of  that  right.  But  no  such  limited  intention  can 
be  inferred  from  the  words  of  the  statute.  Indeed,  it  is  only  by  a 
liberal  construction  of  the  section  that  the  case  of  a  contract  by  a 
factor  (an  individual  contract)  can  be  brought  within  it  at  all.  It  is 
intended,  manifestly,  to  embrace,  not  only  formal  trusts,  declared  by 
deed  inter  paries,  but  all  cases  in  which  a  person,  acting  in  behalf  of  a 
third  party,  enters  into  a  written,  express  contract  with  another,  either 
in  his  individual  name,  without  description,  or  in  his  own  name, 
expressly  in  trust  for,  or  on  behalf  of,  or  for  the  benefit  of,  another,  by 
whatever  form  of  expression  such  trust  may  be  declared.^  It  in- 
cludes, not  only  a  person  with  whom,  but  one  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another. 

The  contracts  set  out  in  the  complaint  are  within  its  terms.  They 
are  made  in  the  name  of  the  plaintiff,  for  the  benefit  of  the  Belgian 
corporation.  The  subscription  notes  are  payable  to  the  plaintiflf  by 
name,  as  "executive  agent"  of  principals  named,  and  are,  therefore, 
contracts  made  with  him  for  the  benefit  of  another,  and  in  a  repre- 
sentative capacity  necessarily  involving  a  trust. 

The  court  below  assumed  the  ground  that,  where  the  promisee, 
though  named  in  the  contract,  was  mentioned  only  in  respect  of  his 
official  or  representative  character,  and  not  as  promisee  individually, 
the  promise  would  not  be  deemed  made  to  him ;  and,  hence,  such  a 
case  would  not  be  embraced  within  section  113.  This  can  not  be  the 
true  construction  of  the  statute.  If  the  promise  be  to  a  person  de- 
scribed as  agent,  and  it  appears  upon  the  face  of  the  writing,  ex- 
pressly or  by  implication,  that  it  was  made  for  the  benefit  of  another, 
it  is  within  the  intention,  and,  I  think,  the  terms  of  the  enactment. 
It  could  hardly  have  been  the  intention,  as  contended  for  \>y  the 
counsel  of  the  respondent,  to  include  a  contract  which  did  not,  on  the 
face  of  it,  in  terms  or  by  implication,  declare  or  disclose  a  trust,  in  the 
category  of  "  express  trusts;  *'  whilst  one,  expressing  the  trust  on  its 
face,  was  to  be  excluded.  The  obvious  policy  of  the  legislature  was 
to  reserve  the  right  of  action  in  all  cases  of  express  trusts,  whether 
the  instrument  in  terms  declared  the  trust,  or  by  necessary  implica- 
tion disclosed  it.  In  this  case,  if  the  words,  "  as  executive  agent,"  are 
to  be  treated  as  a  mere  description  of  the  person,  then  the  promise 
was  to  the  plaintiff  individually ;  but  if  the  plaintiff  is  to  be  consid- 
ered as  acting  in  a  representative  capacity,  they  are  contracts  made 
with  him  in  that  capacity  for  the  benefit  of  another,  and  necessarily 
involving  a  trust.     Indeed,  the  terms  "  executive  agent "  indicate  an 

1  Compare  Waterman  v,  Webster  (i88S),  io8  N.  Y.  157,  163,  where  Danporth,  J.,  re- 
affirms and  distingtiishes  this  doctrine.  — Ed. 
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active  trust.  Had  the  subscription  notes  on  their  face  been  made 
payable  to  the  plaintiff  "in  trust  for  the  company,"  etc.,  no  one 
would  doubt  of  their  falling  within  the  statute.  In  legal  effect,  the 
contracts  as  much  involve  a  trust  as  though  the  same  was  declared  in 
words. 

The  court  below  reached  the  conclusion  that,  though  the  plaintiff's 
name  was  contained  in  the  contract,  it  was  accompanied  by  such  a 
designation  of  the  representative  character  in  which  he  was  named  as 
promisee  that  the  promise  was,  in  judgment  of  law,  made  to  the 
principal  and  not  to  himself;  and  that,  in  such  cases,  the  contract 
could  not  be  said  to  be  made  in  his  name.  It  is  assumed  that  the 
written  contract  in  this  case  was  made,  in  legal  effect,  with  the  prin- 
cipals, by  the  plaintiff,  acting  as  their  mere  naked  agent,  and,  in  a 
legal  sense,  can  not  be  said  to  be  made  with  or  in  the  name  of  the 
plaintiff.  It  would  follow,  from  such  an  assumption,  that  neither 
before  nor  since  the  Code,  could  the  plaintiff  sue  thereon.  This,  how- 
ever, is  an  incorrect  view.  Before  the  Code,  I  think,  the  remedy  at 
law,  upon  an  express  contract  of  this  character,  must  have  been 
enforced  in  the  name  of  the  plaintiff;  but  that,  if  there  was  any 
doubt  upon  this  subject,  the  plaintiff  clearly  falls  within  that  descrip- 
tion of  person  who,  by  the  113th  section  of  the  Code,  shall  be  con- 
strued to  be  a  "  trustee  of  an  express  trust,"  and,  as  such,  authorized 
to  sue.  Since  the  adoption  of  the  general  rule,  that  actions,  either 
of  a  legal  or  equitable  nature,  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  the  person  for  whose  benefit  the  action  was 
prosecuted  might  be  joined  with  the  trustee;  but  section  113  ex- 
pressly authorizes  suits  to  be  maintained  by  the  trustee  alone. 

Upon  the  whole,  I  am  of  the  opinion  that  the  action  may  be  pros- 
ecuted in  the  name  of  the  plaintiff,  and  that  the  demurrer  can  not  be 
sustained.  The  judgment  of  the  Superior  Court  should  be  reversed, 
and  that  of  the  Special  Term  affirmed. 

Selden,  Davies,  C1.ERKE,  and  Wei*i*es,  JJ.,  concurred. 

CoMSTOCK,  C.  J„  Bacon,  and  Denio,  JJ.,  dissented. 

Judgment  at  General  Term  reversed  and  that  at  Special  Term 
affirmed)- 

^  In  his  dissenting^  opinion,  Denio,  J.,  remarked:  "  If  this  action  had  been  prosecuted 
under  the  rules  as  to  parties  which  prevailed  before  the  Code  of  Procedure  was  enacted, 
the  question  would  have  been,  whether  the  contract  was  made  with  the  plaintiff,  as  the 
promisee,  or  with  the  corporation  mentioned  in  the  complaint, by  the  plaintiff,  as  its  agent. 
If  the  plaintiff  was  considered  the  contracting^  party,  the  action  could  be  maintained  in 
his  name,  thoug^h  the  corporation  were  the  party  beneficially  interested ;  the  rule,  in 
actions  ex  contractu^  being-  that  the  suit  must  be  in  the  name  of  the  party  in  whom  the 
leg^al  interest  is  vested,  thoug-h  the  equitable  interest  should  be  in  another  person.  The 
Code,  though  adopting  as  a  general  rule  the  practice  prevailing  in  courts  of  equity,  by 
which  the  parties  having  the  beneficial  interest  were  required  to  be  brought  before  the 
court,  made  an  exception  in  favor  of  the  trustees  of  express  trusts,  and  in  favor  of  parties 
with  whom  and  in  whose  name  contracts  were  made  for  the  benefit  of  other  persons. 
Such  contractors,  in  order  to  include  them  within  the  words  of  the  exception,  were  to  be 
considered  trustees  of  express  trusts.    The  question  to  be  determined  is,  therefore,  pre* 
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cisely  the  same  which  would  have  arisen  if  there  had  heen  no  Code,  namely,  whether,  in 
point  of  law,  this  contract  was  made  by  the  defendant  with  Mr.  Considerant,  the  plaintiff, 
or  with  the  corporation  named  Bureau,  Guillon,  Godin  A  Co. 

^^In  strictness  of  language,  the  promise  is  to  the  plaintiff.  The  defendant  in  terms 
promises  to  pay  the  money  to  him.  But  it  is  not  a  case  in  which  the  words  which  follow — 
*  as  executive  agent  of  the  company  Bureau,  Guillon,  Godin  &  Co.* — can  be  taken  as  a 
descriptive  addition  to  his  name;  for  they  are  clearly  inserted  for  no  such  purpose,  but  to 
denote  the  character  in  which  he  is  to  receive  the  money.  It  is  to  be  paid  to  him  as  agent 
for  a  principal  who  is  named.  There  Is  nothing  on  the  face  of  the  instrument,  or  in  the 
averments  of  the  complaint,  to  show  that  the  plaintiff  has  any  pecuniary  interest  in  the 
performance  of  the  agreement,  or  that  he  was  under  a  mutual  obligation  to  furnish  the 
shares  for  which  the  sum  promised  was  the  price,  or  that  any  motive  of  interest  or  con- 
venience existed  for  interposing  a  formal  contracting  party  between  the  promisor  and  the 
the  party  entitled  to  the  thing  promised.  In  such  case  my  opinion  is  that  the  contract  is 
generally  deemed  to  be  made  with  the  person  named  as  the  real  party  in  interest  in  the 
transaction. 

**The  cases,  in  which  a  similar  question  has  arisen,  are  numerous;  but  they  are  not 
quite  in  harmony  with  each  other. 

^  Without  undertaking  to  lay  down  a  principle  which  will  determine  all  cases  of  this 
kind,  I  think  it  may  safely  be  stated  that  where  it  appears  that  the  duty  which  the  instru- 
ment acknowledges  is  due  to  a  corporation  whose  agent  or  officer  is  by  the  contract 
appointed  to  receive  the  thing  promised,  and  nothing  appears  to  show  that  he  has  any 
interest  apart  from  his  principal,  or  that  there  was  any  motive  for  interposing  the  agent  as 
a  contracting  party  between  the  promisors  and  the  party  equitably  entitled,  it  ought  to  be 
held  that  the  promise  was  made  to  the  latter.  That  rule,  applied  to  this  case,  would  lead 
to  the  affirmance  of  the  judgment  appealed  from.'' 

CoMSTOCK,  Ch.  J.,  and  Bacon,  J.,  concurred  in  this  opinion. 

NOTB.— OTHXR  INSTANCES  OP  TRU8TXXS  OP  EXPRESS  TRUSTS,  ETC. 

Lewis  V.  Graham  (1857),  4  Abb.  Pr.  zo6.  [B.  assigned  certain  claims  to  C.  In  trust  to  col- 
lect the  same,  and  out  of  the  proceeds  to  pay  the  expenses,  a  certain  commission,  and  then 
certain  debts  owed  by  B.,  the  balance  to  be  paid  over  to  B.]  :  **The  assignee  had  full  power 
to  collect  such  claims  in  his  own  name.  By  $  in  of  the  Code  of  Procedure  every  action  is 
to  be  brought  in  the  name  of  the  real  party  in  interest,  but  by  $  113  an  exception  is  made 
in  favor  of  a  trustee  of  an  express  trust  .  .  :  The  subsequent  clause  of  1851  was  not 
intended  to  limit  the  meaning  of  the  term  '* trustee  of  an  express  trust"  to  the  case 
therein  mentioned,  but  to  extend  it  so  that  it  should  include  a  person  with  whom  a  contract 
is  made  for  the  benefit  of  another." — Ptr  Ingraham,  F.  J. 

Sandmeytr  v.  Dakota  Ins.  Co,  (1891),  a  S.  D.  346,351  :  "  That  an  assignment  for  the  bene- 
fit of  creditors  which  purports  to  convey  to  the  assignee  the  absolute  legal  and  equitable 
title  to  an  assigned  property  charged  with  a  trust  to  pay  debts  constitutes  the  assignee  the 
^trusts*  of  an  express  trusty*  who  is  authorized,  by  $  4873  Compiled  Laws,  to  bring  an  ac- 
tion in  his  own  name,  seems  to  be  the  settled  doctrine  of  the  courts.  Pom. /?^i)k.  $  178 ; 
Bliss  Cods  PI.  $  a69;  Lewis  v,  Grakam,  4  Abb.  Pr.  106 ;  Aft'll  Co.  v.  Vandal l^  1  Minn.  346; 
Foster  v.  Brown^  65  Ind.  334;  fVkeeler  v.  I/awkins,  lox  Ind.  4S6;  BtUterfield  v,  Macombsr^ 
as  How.  Pr.  150.  And  this  would  be  the  same,  we  apprehend,  whether  the  assignment  be 
general  or  special.  But  to  have  this  effect  the  assignment  must  convey  and  transfer  the 
absolute  legal  and  equitable  title  to  the  assignee,  free  from  all  control  of  the  assignor.  It 
must  be  an  absolute  appropriation  of  the  property  to  the  payment  of  the  debts.  It  must 
pass  both  the  legal  and  eqmtable  title  to  the  property  absolutely  beyond  the  control  of  the 
assignor,  except,  perhaps,  as  to  the  unemployed  balance  after  the  payment  of  the  debts, 
which  would  naturally  revert  to  the  assignor.  But  when  a  debtor  transfers  money  or 
property  to  a  third  person  to  pay  to  his  creditors,  without  transferring  the  absolute  legal 
and  equitable  title,  the  relation  of  such  third  person  to  the  debtor  is  that  of  an  agent  until 
the  creditor  assents  to  the  transaction  ;  and  until  such  consent  the  debtor  may  revoke  the 
intended  appropriation  ;  and,  when  collections  are  to  be  made  by  the  agent  in  the  name  of 
the  debtor,  and  the  business  transacted  in  the  debtor's  name,  the  title  to  the  property  re- 
mains in  the  debtor,  and  an  action  must  be  brought  in  the  debtor's  name.  .  .  .  There 
being  no  absolute  transfer  of  these  policies  vesting  the  legal  and  equitable  title  in  Sand- 
meyer  [the  assignee],  free  from  the  control  of  Harrison  [the  assignor],  and  Sandmeyer  not 
being  the  real  party  in  interest,  and  n6t  being  the  trustee  of  an  expressed  trust,  as  con- 


554  IN   WHOSE   NAME   THE   ACTION   SHOULD   BE   BROUGHT. 

tempUted  by  the  statute,  he  was  not  authorized  to  bring'  the  action  in  his  own  name,  and 
the  court  properly  refused  to  admit  the  so-called  assignment  in  evidence.^^ — P^r  Corson,  J. 

Kimball  V.  Spicer  (i860),  la  Wis.  668.  [The  complaint  averred  that  the  written  promise 
sued  upon  had  been  assigned  and  transferred  by  the  promisee  to  the  plaintiff,  ^*  who  from 
thence  hitherto  has  continued  to  hold,  own,  and  possess  the  same  for  the  benefit  of  the 
Kenosha  County  Bank,  and  is  entitled  to  the  sum  of  money  due  and  owing  from  the  de> 
fendant  thereon,  for  the  benefit  of  the  Kenosha  County  Bank  aforesaid*^]:  **  Since  the 
complaint  alleges  that  the  stock  subscription  of  the  defendant  was  transferred  and  as- 
signed to  Kimball  for  the  benefit  of  the  bank,  this  constitutes  him  a  *  trustee  of  an  express 
trust.'    See  Grinnell  v,  Schmidt^  2  Sandf.  705." — Ptr  Cole,  J. 

Gardtnitr  v.  Ktllogg^  (1861),  14  Wis.  605, 6o3.  [G.  was  indebted  to  H.  on  a  draft  for  I490, 
and  had  h  claim  against  K.  on  notes  secured  by  mortgage  for  $500.  G.  and  H.  agreed  that 
the  latter  should  place  his  draft  in  the  hands  of  G.*s  attorney,  that  the  attorney  should  sue 
on  the  notes  and  mortgage  in  G.^s  name  and  apply  the  proceeds  to  the  payment  of  the 
draft,  less  a  fee  of  $50]  :  **  The  action  was  properly  brought  in  the  name  of  the  present 
plaintiff  (G).  .  .  It  was  doubtless  contemplated  that  the  collection  would  go  on  in  his 
name^and,  being  the  legal  owner,  he  may  properly  be  denominated  a  trustee  of  an  ex- 
press trust  within  the  meaning  of  the  statute.'* — Per  Dixon,  C.  J. 

Clark  V,  IHtcomb  (iS64),43  Barb.  122.  [A  mutual  insurance  company  borrowed  $3a,poo 
from  different  persons  and  firms  and  delivered  premium  notes.  Indorsed  in  blank,  to  T.,  a 
member  of  one  of  these  firms,  with  the  express  understanding  that  he  should  hold  and 
collect  the  same  for  the  benefit  of,  and  as  trustee  for,  his  firm  and  the  several  other  firms 
and  persons] :  ^*  The  plaintiff  holds  this  note  as  trustee  of  an  express  trust.  The  action 
was  therefore  properly  brought  in  his  name.'* — Per  Barnard,  J. 

Boardman  'U.  Beckvitk  (1S65),  18  Iowa  293,  295  :  ** Appellants  complain  that  they  were 
not  allowed  to  introduce  a  certain  bond  for  the  purpose  of  showing  that  one  Woodbury 
was  interested  in  the  prosecution  of  this  action,  and  that  he,  and  not  plaintiff,  should  have 
brought  the  same.  An  examination  of  the  bond  satisfies  us  that  the  court  properly  re- 
jected the  evidence.  That  plaintiff  held  the  legal  title  as  against  Woodbury  (under  whom 
he  claims)  is  beyond  doubt.  The  bond  or  agreement  offered  only  shows  that  plaintiff,  upon 
certain  terms  and  conditions,  was  to  account  to  Woodbury  for  the  proceeds  arising  from 
certain  lands  (including  that  in  controversy)  bought  for  taxes,  the  full  legal  title  being  in 
plaintiff,  who  agree.s  to  pay  therefor  according  as  the  adventure  might  prove  fortunate  or 
otherwise.  But  there  is  nothing  to  indicate  that  Woodbury  retained  any  part  of  the  legal 
title.  At  most,  as  between  them,  Boardman  [the  plaintiff]  could  only  be  regarded  as  the 
trustee  of  an  express  trust;  and,  as  suc)i,  he  was  properly  the  sole  *  plaintiff'.** — Per 
Wright,  C.  J. 

Tyler  v.  Granger  (1870),  48  Cal.  259  :  **A  trustee  to  whom  land  is  conveyed  by  a  debtor, 
with  power  to  sell  and  use  the  proceeds  in  payment  of  the  debt  and  the  expenses  of  the 
trust,  and  whose  powers  and  duties  are  prescribed  by  a  declaration  of  trust  in  writing,  and 
who  merely  holds  the  title  in  trust  as  security  for  the  debt,  can  not  maintain  ejectment 
against  the  grantor  of  the  trust  estate,  or  his  assigns,  *  for  the  manifest  reason  that  the  in- 
struments creating  the  trusts  gave  him  no  such  right  of  possession,  nor  was  possession  es- 
sential or  necessary  to  a  full  and  complete  execution  of  the  trust.'  " — Per  Spragub,  J. 

JJisarv,  yoknson  (1899),  125  Cal.  549.  [Action  by  the  "  Subscription  Committee,'*  on  tlie 
following  subscription  paper,  signed  by  the  defendant: 

RV,  the  undersigned^  do  hereby  agree  to  pay  the  amounts  set  opposite  our  respective  names 
to  the  Subscription  Committee  of  Los  Osos  Parlor ^  No,  61^  N,  S.  G,  FT".,  on  or  before  March 
15, 1896.  The  money  so  paid  to  be  used  in  entertaining  delegates  to  the  Grand  Parlor  of  the 
N.  S.  G,  W,  during  their  stay  in  the  City  of  San  Luis  Obispo] :  "  The  subscription  was, 
on  its  face,  made  payable  *  to  the  Subscription  Committee  of  Los  Osos  Parlor,'  and  the 
complaint  alleges  that  the  plaintiffs  constituted  said  committee,  and  as  such  committee 
entertained  said  delegates,  etc.  Trustees  of  express  trusts  need  not  join  the  ccstuis  que 
trust  as  parties,  though  the  title  of  the  cause  should  state  that  they  sue  as  trustees  of  the 
person  or  association  for  whom  they  are  acting.  If,  however,  the  body  of  the  complaint 
shows  that  they  are  trustees  of  an  express  trust,  and  for  whom  they  are  such  trustees 
{Spear  v.  Ward,  20  Cal.  659 ;  IVise  v.  Williams,  72  Cal.  544,  547),  it  is  sufficient ;  and  these 
facts  appear  in  the  complaint.  Besides,  the  objection  should  have  been  taken  by  demur- 
rer, as  the  alleged  defect  appeared  upon  the  face  of  the  complaint.** — Per  IIaynes,  C.  (p. 
555).  See  also  actions  by  trustees  for  subscriptions:  Slocum  v.  Barry  (1864),  34  How.  Pr. 
320  ;  afiirmed  38  N.  Y.  46 ;  Dix  v.  Ahers  (1868),  30  Ind.  431  ;  JIfusselman  v.  Cravers  (1874), 
47  Ind.  1.    And  compare  Presbyterian  Society  r.  Beach  (1S7S),  74  N.  Y.  73. 

Clark,  as  Trustee,  v.  Fosdick  (1SS9),  iiS  X.  Y.  7.     [Action  by  C,  as  trustee,  to  recover  an 
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installment  due  under  articles  of  separation  between  the  defendant  and  his  wife,  after- 
wards divorced.  The  articles  were  entered  into  by  the  husband,  the  wife,  and  the  plain- 
tiff, who,  as  trustee,  was  party  of  the  third  part.  Defendant  demurred,  on  the  ground, 
amongf  others,  that  there  was  a  defect  of  parties  plaintiff,  in  that  the  action  was  brought 
by  the  trustee  alone]  :  "  By  the  express  terms  of  the  agreement  of  separation  the  defend- 
ant agrees  to  pay  to  the  plaintiff  for  and  towards  the  support  and  maintenance  of  de- 
fendant's wife,  Jennie  P.,  and  their  children,  the  yearly  sum  of  $2,500  for  and  during  the 
period  of  her  natural  life,  unless  she  remarries,  etc.,  and  the  plaintiff  and  said  Jennie 
agree  that  said  sum  so  paid  shall  be  in  full  satisfaction  of  the  support  and  maintenance  of 
said  Jennie  and  children  and  all  alimony  whatsoever.  This  clearly  constituted  the  plain- 
tiff the  trustee  of  an  express  trust,  and  required  that  an  action  to  enforce  or  to  execute 
the  trust  should  be  brought  in  his  name.'' — Per  Pottkr,  J.,  citing  Code  of  Civ.  Pro.  %  449 ; 
Calking  v,  Long^  22  Barb.  97  ;  Gretnjitld  v,  Mass.  M,  L,  Ins,  Co.,  47  N.  Y.  430 ;  Slocum  v. 
Barry,  38  N.  Y.  46 ;  Hughts  v.  Mercantile  Ins.  Co.,  44  How.  Pr.  351. 

People  V.  Norton  (1853), 9  N.  Y.  176.  [Action  upon  a  bond  given  "to  the  people  of  the 
State  of  New  York »'  for  the  benefit  of  Henry  Lynch  and  the  children  of  Mary  Lynch]: 
"  The  next  question  is  whether  the  bond  can  be  prosecuted  in  the  name  of  the  people,  or 
whether  it  must  be  sued  in  the  names  of  those  beneficially  interested.  .  .  The  plaintiffs 
in  this  case  were  trustees  of  an  express  trust  within  the  meaning  of  $  113.  The  duty  of 
holding  the  bond  for  the  benefit  of  the  children  of  Mary  Lynch  appears  plainly  by  the  re- 
citals in  the  bond  itself.  Money  collected  on  the  bond  in  the  name  of  the  people  is  col- 
lected for  these  children,  and  a  court  of  equity  directs  it  to  be  paid  as  a  matter  of  course. 
.  The  action,  therefore,  was  rightly  brought  in  the  name  of  the  people." — Per  RuG- 
OLXS,  Ch.  J.  So  in  Stillwell  v.  Hurlhert  (1858),  18  N.  Y.  374.  [To  induce  a  deputy  sheriff  to 
sell  a  wagon  taken  in  execution,  and  which  might  belong  to  one  not  a  party,  the  plaintiff 
in  the  execution  gave  his  bond  indemnifying  the  sheriff  "  and  all  and  every  person  and 
persons  aiding  and  assisting  him  in  the  premises."  A  judgment  being  obtained  against 
the  deputy  for  the  price  of  the  wagon  thus  sold,  the  sheriff  sued  on  the  bond.  It  was  ob- 
jected that  the  suit  was  wrongly  brought].  "  In  respect  to  the  deputy  who  held  the  execu- 
tion, and  who  in  fact  received  the  bond,  the  plaintiff  became  the  trustee  of  an  express 
trust.  The  obligation  was  executed  to  him  for  the  benefit  of  his  deputy.  It  is  the  precise 
case  for  which  provision  was  made  in  $  113  of  the  Code.  .  .  Without  reference  therefore 
to  the  assignment  of  the  demand  to  the  plaintiff,  the  action  was  well  brought."— P«r  Har 
Ris,J.  See  also  The  State,  to  yx%^,v.  Moore  (1854),  19  Mo.  369;  Meier  v.  Lester  (1855),  ai 
Mo.  iia.  Compare  Skelby  County  v.  Simmonds  (1871),  33  Iowa  345 ;  Hunter  v.  Commission- 
ers (i860),  10  O.  S.  515. 

Warinjfv.  Indemnity  Fire  Ins,  Co.  (1871),  45  N.  Y.  606.  [A  policy  of  fire  insurance  was 
taken  out  in  their  own  names  by  commission  merchants  on  certain  goods  "  their  own,  or 
held  in  trust  on  commission,  or  sold,  but  not  removed,  contained  in  bonded  warehouse." 
The  goods,  after  being  fully  sold  and  technically  delivered,  but  while  not  actually  re- 
moved, were  destroyed  by  fire.  The  commission  merchants  sue  in  their  own  names  for 
this  loss]  :  **  Although  the  action  is  in  the  name  of  the  persons  named  in  the  policy,  their 
recovery  will  be  in  trust  for  Bunker  Bros,  [the  purchasers].  Stillwell  v.  Staples,  19  N.  Y. 
401.  Section  113  of  the  Code  declares  that  the  term  *  trustee  of  an  express  trust '  shall  in- 
clude a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of  another, 
and  permits  an  action  on  the  contract  to  be  brought  in  the  name  of  the  trustee.  So  this  ac- 
tion was  properly  brought  in  that  respect." — Per  Folger,  J.,  p.  6x3.  See  also  Protection 
Ins.  Co.  V.  Wilson  (1856), 6  O.  S.  55^ ;  Sturm  v.  Atlantic  Mutual  Ins.  Co.  (1875),  63  N.  Y.  77. 

Greenfield  v,  Massachusetts  Mutual  Life  Ins.  Co.  (1872),  47  N.  Y.  431.  [A  policy  of  life 
Insurance  was  made  payable  to  the  *'  assured,  his  executors,  administrators  and  assigns," 
for  the  benefit  of  his  wife  and  mother] :  **  This  constituted  the  personal  representatives  of 
the  assured  the  trustees  of  an  express  trust  within  the  meaning  of  $  113  of  the  Code." — Per 
Grovbr,J. 

Fidelity  A  Casualty  Co.  v.  Ballard  <t  Ballard  Co.  (1899),  Ky.  ;  48  S.  W.  Rep.  1074- 
[The  Ballard  &  Ballard  Co.  applied  for  insurance  for  the  protection  of  its  employes,  under 
a"  workman's  collective  policy."  Shortly  afterwards,  and  before  the  written  policy  was 
actually  issued,  one  of  these  employes  was  killed  while  in  the  discharge  of  his  duties.  The 
company  sued  in  its  own  name  at  law  to  recover  on  the  contract  of  insurance,  which  was 
to  be  in  force  unless  and  until  the  company  gave  notice  of  its  rejection  of  the  application]  : 
"  If  the  beneficiaries,  under  the  contract,  should  have  been  made  parties  plaintiff,  the  ques- 
tion should  have  been  raised  by  special  demurrer.  Having  failed  to  make  the  question  in 
that  way,  the  defendant  can  not  now  make  it.    Besides,  we  are  of  opinion  that  the  plain- 
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tiff  is  the  tru&tee  of  an  express  trust,  and  it  is  not  necessary,  under  $  3i ,  Civ.  Code  Prac,  to 
join  with  it  the  person  for  whose  benefit  the  action  is  prosecuted.^* — Per  Paynter,  J. 

Hooper  v.  Chicago  Ry,  (1S70),  27  Wis.  81.  [Action  to  recover  for  100  barrels  of  flour  lost 
through  the  defendant's  alleged  negligence]  :  **  The  last  position  taken  is,  that  the  plain- 
tiff was  not  the  owner  of  the  flour  at  the  time  of  the  loss,  and  can  not  sue,  but  that  the 
title  was  in  the  consignees,  who  alone  can  maintain  the  action.  In  Blanckard  v.  Page^  S 
Gray  281,  it  was  held,  after  a  most  elaborate  examination,  that  the  shipper  named  in  a  bill 
of  lading  may  sue  the  carrier  for  an  injury  to  the  goods,  although  he  has  no  property,  gen- 
eral  or  special,  therein.  This,  it  was  held,  might  be  done  by  force  of  the  original  con- 
tract for  safe  carriage  made  by  the  carrier  with  him.  Such  right  of  action  upon  the  con- 
tract is  not  affected  by  the  provision  of  the  Code  which  requires  every  action  to  be  brought 
in  the  name  of  the  real  party  in  interest.  The  shipper  is  a  party  in  interest  to  the  con- 
tract, and  it  does  not  lie  with  the  carrier  who  made  the  contract  with  him  to  say,  upon  a 
breach  of  it,  that  he  is  not  entitled  to  recover  the  damages,  unless  it  be  shown  that  the 
consignee  objects ;  for,withoutthat,  it  will  be  presumed  that  the  action  was  commenced 
and  is  prosecuted  with  the  knowledge  and  consent  of  the  consignee,  and  for  his  benefit. 
The  consignor  or  shipper  is,  by  operation  of  the  rule,  regarded  as  a  trustee  of  an  express 
trust,  like  a  factor  or  other  mercantile  agent  who  contracts  in  his  own  name  on  behalf  of 
his  principal."— P^r  Dixow,  C.  J.  See  also  Waterman 'O.  Chicago  Ry.{\^i^)^f*\  Wis.  464, 
468 ;  Wolfe  V.  Missouri  Pacific  Ry,  (1888),  97  Mo.  473,  478 ;  Compare  Krulder  v.  ElliMom 
(1871),  47  N.  Y.  36 ;  Thompson  v.  Fargo  (1875),  63  N.  Y.  479.  See  49  N.  Y.  188  and  ante  p. 
196;  Swift  T.  Pacific  Mail  Steamship  Co,  (isi;),  106  N.  Y.  ao6 ;  Laddv,  Arhell  (1874), 37  N. 
Y.3Si39- 
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WEAVER  V.  THE  TRUSTEES  OF  THE  WABASH  AND  ERIE 

CANAL. 

Supreme  Court  of  Indiana,  May  Term,  1867. 

[28  Ind.y  112.] 

The  case  came  up  on  appeal  from  the  Tippecanoe  Circuit  Court. 
The  facts  are  sufficiently  stated  in  the  opinion. 

R.  P,  Davidson^  and  W,  Wallace,  for  appellant. 

H,  W.  Chase,  and  /.  A,  Wilstach,  for  appellee. 

ELI.10TT,  C.  J. — Suit  by  the  Trustees  of  the  Wabash  and  Erie  Canal 
against  Weaver,  the  appellant,  to  recover  assessments  on  stock  sub- 
scribed by  him  in  a  co-partnership  association,  known  as  the  "  Wabash 
and  Erie  Canal  Company,"  organized  for  the  purpose  of  repairing  and 
maintaining  the  Wabash  and  Erie  Canal  from  Terre  Haute  to  the  Ohio 
state  line,  **  as  a  permanent  channel  of  transportation  and  inland  com- 
merce." 

The  appellant  demurred  to  the  complaint,  for  the  following  causes : 

"  I.  There  is  a  defect  of  parties,  in  this,  that  the  said  Wabash  and  Erie 
Canal  Company  should  have  been  made  a  party  defendant  to  answer 
as  to  its  interests  in  the  subject  matter  of  the  action." 

"  2.  The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.** 

The  demurrer  was  overruled,  and  the  appellant  declining  to  answer 
over,  final  judgment  was  rendered  against  him.  The  ruling  of  the 
court  on  the  demurrer  raises  the  only  questions  presented  here.^ 

The  second  ground  of  demurrer  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the  plaintiffs, 
the  canal  trustees.  And  it  is  insisted  that  the  facts  alleged  in  the  com- 
plaint do  not  show  that  the  plaintiffs,  in  respect  to  the  cause  of  action, 
are  trustees  of  an  express  trust,  within  the  meaning  of  the  code,  so  as 
to  authorize  them  to  sue  for  said  assessments  in  their  individual  or 
corporate  names ;  nor  that  they  are  real  parties  in  interest  in  the  sub- 
ject of  the  action. 

These  questions  are  certainly  not  entirely  free  from  difficulty  or 
doubt.     The  rule  at  common  law  required  that  the  action  should  be 

^  The  complaint,  as  appears  from  an  omitted  portion  of  the  opinion,  set  out  at  length  the 
following^  facts : 

The  Wabash  and  Erie  Canal  beingc  out  of  repair  and  unfit  for  navigation,  and  its  board 
of  trustees  being  unable  to  make  the  necessary  repairs,  certain  persons  who  were  interested 
in  the  navigation  of  the  canal  formed  an  association  for  the  purpose  of  making  a  contract 
with  the  trustees  to  receive  the  tolls  and  keep  the  canal  in  repair.  The  members  of  the 
association  subscribed  certain  sums,  which,  by  the  articles  of  association,  were  to  be  paid 
in  assessments  of  a  certain  per  cent.,  upon  the  call  of  a  board  of  managers  appointed  by 
the  association.  It  was  further  provided  that  if  the  assessments  were  not  paid,  the  hoard 
of  trustttM  of  the  canal  should,  upon  request  of  the  board  of  managers  of  the  association? 
sue  for  such  assessments  in  their  corporate  name,  and  hold  the  same  for  the  use  of  the 
board  of  managers. 
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prosecuted  in  the  name  of  the  party  holding  the  legal  title  or  interest 
in  the  cause  of  action ;  but  under  the  code  a  diflferent  rule  prevails. 
Sections  three  and  four  of  the  code  provide  that  *'  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  except,"  that, 
"  an  executor,  administrator,  a  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.  A  trustee  of  an  ex- 
press trust,  within  the  meaning  of  this  section,  shall  be  construed  to 
include  a  person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another.*' 

The  New  York  code  contains  precisely  the  same  provision.  Ours^ 
in  fact,  is  copied  from  it.  And  in  Stillwell  v.  Hurlberi,  i8  N.  Y.  374 
in  which  a  deputy  sheriff'  holding  -an  execution  took  a  bond  to  his 
principal,  conditioned  to  indemnify  the  latter  and  all  persons  assisting 
him  in  the  premises,  it  was  held  by  the  Court  of  Appeals  that  an  ac- 
tion would  lie  in  the  name  of  the  sheriff  for  the  benefit  of  the  deputy. 
Harris  J.,  said :  '*  In  respect  to  the  deputy  who  held  the  execution, 
and  who  in  fact  received  the  bond,  the  plaintiff  became  the  trustee  of 
an  express  trust.  The  obligation  was  executed  to  him  for  the  benefit 
of  his  deputy.  It  is  the  precise  case  for  which  provision  is  made  in 
the  113th  section  of  the  code."  And  so  in  Considerant  v,  Brisbane^  22 
N.  Y.  389,  it  was  held  that  the  agent  of  a  foreign  corporation  might 
maintain  an  action  in  his  own  name  upon  a  subscription  note  payable 
to  him  "  as  executive  agent  of  the  company,"  for  stock  of  the  corpo- 
ration to  be  issued  to  the  maker  of  the  note,  although  the  plaintiff  had 
no  personal  interest  in  the  note,  on  the  ground  that  he  was  the  trustee 
of  an  express  trust,  and  could  maintain  the  action  under  the  code. 

In  both  these  cases,  however,  the  obligation  was  made  payable  to 
the  trustee,  and  hence  they  can  not  be  regarded  as  decisive  of  the 
question  presented  by  the  case  at  bar.  Here,  the  obligation  to  pay 
the  money  is  found  in  the  agreement  of  partnership  to  which  those 
composing  the  canal  company  are  alone  parties,  and  not  in  the  contract 
between  the  company  and  the  plaintiffs.  It  is  the  mutual  obligation 
between  the  members  of  the  canal  company,  by  which  each  promises 
to  his  co-partners  that  he  will  pay  to  the  executive  committee  of  the 
company  the  assessments  that  may  be  made  against  him  upon  the 
amount  of  his  subscription  to  the  capital  of  the  company.  But  it  is 
further  agreed,  that  in  the  event  that  such  assessments  are  not  promptly 
paid  to  said  executive  committee,  the  board  of  trustees,  upon  the  re- 
*  quest  of  said  committee,  shall  enforce  the  payment  thereof  by  suit  in 
their  corporate  name,  and  hold  the  money  when  so  collected  in  trust 
for  the  company.  And  the  question  still  remains,  does  this  provision 
make  the  board  of  trustees  of  the  canal  trustees  of  an  express  trust, 
within  the  meaning  of  the  fourth  section  of  the  code,  and  enable  them 
to  enforce  the  pa3mient  of  the  assessments  by  suit  in  their  corporate 
name  for  the  use  of  the  canal  company  ? 
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An  express  trust  is  simply  a  trust  created  by  the  direct  and  positive 
acts  of  the  parties,  by  some  writing,  or  deed,  or  will.  And  it  is  to  be 
observed,  in  reference  to  the  fourth  section  of  the  code,  that  it  does 
not  assume  to  define  the  meaning  of  the  term,  '•  trustees  of  an  express 
trust,"  in  its  general  sense ;  it  simply  declares  that  those  words,  within 
the  meaning  of  the  section,  "  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another."  Evidently,  this  provision  was  not  intended  to  limit  the 
general  meaning  of  the  term  *'  express  trust,"  or  to  confine  the  opera- 
tion of  the  statute  to  the  particular  class  of  cases  referred  to,  but  rather 
to  enlarge  its  sense  by  including  also  that  class  within  it.  Here,  by 
the  mutual  agreement  of  the  members  of  the  canal  company,  express 
authority  is  conferred  by  their  articles  of  association  upon  the  board 
of  trustees  of  the  canal  to  enforce  the  payment  of  these  assessments, 
upon  the  request  of  the  executive  committee,  by  suit  in  their  corporate 
name,  in  trust  for  the  use  and  benefit  of  the  company. 

The  reason  for  the  creation  of  the  trust  is  obvious.  The  canal  com- 
pany was  organized  for  the  sole  purpose  of  leasing  the  canal,  and  ob- 
ligating the  company  to  put  it  in  proper  repair  for  navigation,  and 
receiving  the  rents,  tolls,  and  revenues  thereof.  The  condition  of  the 
canal  was  such  as  to  require  the  expenditure  of  a  large  sum  of  money 
to  render  it  navigable,  which  was  to  be  contributed  by  the  members  of 
the  company,  in  proportion  to  the  amount  subscribed  by  them  re- 
spectively to  the  capital  of  the  company,  and  to  be  paid  upon  calls  of 
the  executive  committee.  The  company  was  not  incorporated,  and 
could  not  enforce  the  paj^ment  of  these  calls  or  assessments  by  suit  in 
their  co-partnership  name.  The  members  of  the  company  numbered 
between  three  and  four  hundred  persons,  scattered  over  a  wide  extent 
of  territory,  embracing  a  large  number  of  counties,  all  of  whom  must 
have  been  made  parties  to  a  suit  for  contribution,  and  brought  before 
the  court.  Such  a  process  would  unavoidably  be  so  slow,  tedious,  and 
expensive  as  to  render  it  inadequate,  if  not  useless,  and  greatly  tend 
to  defeat  the  very  objects  of  the  organization.  Under  such  circum- 
stances, it  was  peculiarly  proper  that  the  company  in  its  organization, 
should,  if  possible,  confer  upon  a  trustee  the  power  to  enforce  the  pay- 
ment of  the  assessments  by  a  suit  in  his  own  name,  in  trust  for  the 
use  and  benefit  of  the  company.  We  think  the  authority  conferred  on 
the  trustees  of  the  canal  constituted  them  trustees  of  an  express  trust 
within  the  meaning  of  the  code. 

We  are  also  of  opinion,  that  the  power  thus  conferred  on  the  board 
of  trustees  of  the  canal  was  coupled  with  an  interest  in  them,  in  their 
trust  capacity.  A  former  company  had  contracted  to  keep  the  canal 
in  repair  for  navigation,  and  had  done  so  until  the  spring  of  1866,  when 
it  sustained  such  material  injury  by  floods  as  to  render  it  unfit  for  nav- 
igation, and  to  require  in  its  repair  an  expenditure  of  a  much  larger 
sum  of  money  to  fit  it  for  navigation  than  the  company  had  derived 
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from  its  tolls  and  revenues,  or  than  the  members  thereof  were  willing 
to  advance  from  their  private  means.  It  was  the  duty  of  the  trustees, 
under  their  trust,  to  keep  the  canal  in  navigable  order  and  repair,  if  it 
could  be  done  by  its  tolls  and  revenues,  but  they  did  not  possess  the 
means,  belonging  to  the  trust,  sufl&cient  to  repair  the  injuries  to  it 
caused  by  the  floods  of  that  year.  Merchants,  tradesmen,  and  others, 
residing  at  different  places  along  the  line  of  the  canal,  and  especially 
those  engaged  in  trade  and  commerce,  were  greatly  interested  in  its 
repair.  The  former  company  agreed  to  surrender  their  contract  with 
the  trustees,  and  the  new  company  was  organized  with  a  large  capital 
for  the  sole  purpose  of  procuring  a  contract  from  the  trustees  for  the 
repair  of  the  canal,  and  the  advancement  of  the  means  necessary  for 
that  purpose,  in  consideration  that  they  should  receive  the  tolls  and 
revenues  of  the  canal  to  reimburse  them  for  the  expenditures  so  made. 
It  is  apparent,  both  by  the  partnership  agreement  and  the  contract 
between  the  company  and  the  trustees,  that  it  was  intended  that  the 
company  should  advance  the  necessary  amount  to  put  the  canal  in  re- 
pair, and  it  may  fairly  be  inferred  that  the  contract  was  made  with 
a  direct  reference  to  the  provisions  in  the  articles  of  partnership  con- 
ferring on  the  trustees  the  power  to  enforce  assessments  for  repairs, 
by  suit  in  the  corporate  name,  and  that  it  formed  one  of  the  induce- 
ments to  the  contract  on  their  part,  as  the  means  by  which  they  would 
secure  the  repair  of  the  canal.  It,  in  effect,  forms  a  part  of  the  con- 
tract to  which  the  trustees  are  parties,  and  in  which  they  have  an  in- 
terest.^ 

We  think  the  court  committed  no  error  in  overruling  the  demurrer 
to  the  complaint,  and  that  the  judgment  should  be  affirmed. 

The  judgment  is  affirmed  with  costs. 
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[56  Barb.  635.]« 

The  action  was  to  restrain  the  defendant  from  foreclosing  a  mort- 
gage, executed  by  the  plaintiff,  of  which  the  defendant  was  the  holder. 

It  appeared  on  the  trial,  that  in  1853,  one  Mrs.  Stewart  was  the  owner 
of  personal  property  which  had  been  transferred  to  her  by  her  husband 
before  their  marriage  ;  that  she  sold  it  to  John  Langdon ;  and  that 
Langdon,  in  consideration  thereof,  transferred  the  title  to  the  real  estate 
in  question  to  the  plaintiff,  Brown,  by  deed  absolute  in  form,  and  with- 
out the  then  knowledge  of  Brown,  which  deed  from  Langdon  to  Brown 

>    Part  of  the  opinion,  on  another  point,  is  omitted. 
•  S.  C,  3S  How.  Pr.  352. 
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was  intended  for  the  benefit  of  Mrs.  Stewart,  she  being  aware  that 
the  conveyante  was  to  be  made  to  Brown,  but  unaware  of  the  form  in 
which  the  conveyance  was  to  be  made. 

On  the  I  St  of  May,  1858,  Brown  executed  and  delivered  to  Mrs. 
Stewart  his  promissory  note  for  $300,  for  the  premises,  payable  at 
ninety  days,  but  he  never  paid  it,  and  was  never  called  upon  to  do  so. 
He  never  entered  into  the  actual  possession  of  the  premises,  and  had 
nothing  to  do  with  the  care  or  use  of  them,  and  considered  that  he 
held  them  for  the  benefit  of  Mrs.  Stewart. 

On  the  29th  of  December,  1857,  Brown  executed  a  mortgage  on  the 
premises  to  one  Chauncey  W.  Cherry,  to  secure  the  payment  to  him  of 
the  sum  of  $1500,  in  five  years  from  the  13th  of  May,  1858,  with  annual 
interest,  and  without  any  bond  collateral  thereto,  or  covenant  for  the 
payment  by  him.  At  the  time  he  executed  the  mortgage,  he  was  re- 
quested to  do  so  by  Mr.  Stewart,  the  husband  of  Mrs.  Stewart,  and  he 
supposed  that  he  executed  it  for  the  parties  beneficially  interested  in 
the  premises,  but  he  received  no  consideration  for  the  mortgage,  what- 
ever. The  proof  showed  that  Mrs.  Stewart  did  not  authorize  the  giving 
of  the  mortgage,  and  did  not  know  of  its  execution  until  a  long  time 
afterwards ;  and  there  was  no  proof  that  there  was  any  consideration 
whatever  for  the  execution  of  it. 

It  further  appeared  that  during  all  the  time  after  the  deed  from 
Langdon  to  Brown  was  executed,  Alpheus  Stewart,  the  husband  of 
Mrs.  Stewart,  had  possession  and  charge  of  the  premises.  The  referee 
also  found,  *'  that  the  plaintiff"  claimed  to  prosecute  the  action  for  the 
benefit  of  Mrs.  Caroline  Stewart,  wife  of  Alpheus  Stewart " ;  but  no 
such  claim  was  made  in  the  complaint,  nor  does  it  so  appear  from  the 
case,  further  than  from  the  facts  above  stated. 

On  the  6th  of  August,  1861,  Chauncey  W.  Cherry  assigned  the  mort- 
gage to  Ira  Hopkins,  who,  by  his  last  will  and  testament  bequeathed 
it  to  his  daughter,  the  defendant.  After  his  death,  and  at  the  time  of 
the  commencement  of  the  action,  she  was  proceeding  to  foreclose  it 
by  advertisement,  pursuant  to  the  statute,  for  the  whole  amount  of 
the  principal,  and  for  the  whole  amount  of  interest  thereon,  none  hav- 
ing ever  been  demanded  or  paid. 

There  was  no  objection  taken  that  any  other  person  or  persons  were 
not  joined  with  the  plaintiff"  as  parties  to  the  action,  either  by  de- 
murrer or  answer. 

At  the  close  of  the  trial  the  plaintiff"'s  counsel  asked  the  referee  to 
find  and  decide,  **  ist.  That  the  plaintiff"  having  executed  and  de- 
livered the  mortgage  in  question  to  Cherry,  the  plaintiff"  can  maintain 
this  action  to  set  it  aside  for  want  of  consideration,  without  joining 
the  person  having  the  equitable  interest  in  the  lands  so  mortgaged. 
2nd.  That  the  objection  of  non-joinder  of  said  person  as  a  party 
plaintiff"  not  having  been  taken,  either  by  demurrer  or  answer,  is 
waived." 
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The  referee  refused  so  to  find,  to  which  the  plaintiff  excepted;  and 
the  referee  dismissed  the  complaint,  "  on  the  ground  that  the  plaintiff 
was  not  the  real  party  in  interest,  nor  the  trustee  of  an  express  trust." 
To  this  decision  the  plaintiff  *s  counsel  excepted. 

Judgment  was  entered  for  the  defendant,  pursuant  to  the  report,  and 
the  plaintiff  appealed. 

Hunt  <2f  GreeUy  for  the  appellant. 

Henry  Reigel,  for  the  respondent. 

Foster,  J. — ^We  must  assume,  for  the  purpose  of  deciding  the  ques- 
tions before  us,  not  only,  as  the  referee  has  found,  that  the  plaintiff 
received  no  consideration  for  the  execution  of  the  mortgage,  but  also 
that  it  was  without  consideration  to  Mrs.  Stewart ;  for  if  that  would 
give  the  plaintiff  any  more  right  to  bring  this  action  than  if  she  did 
receive  a  consideration,  it  was  the  duty  of  the  referee  to  find  and  de- 
clare how  the  fact  was,  instead  of  refusing  to  find  it,  on  the  ground 
that  it  was  immaterial. 

But  upon  the  supposition  that  the  plaintiff  was  not  a  trustee  of 
an  express  trust,  was  the  fact  of  such  want  of  consideration  to  her 
immaterial  ? 

Upon  the  proofs  in  the  case,  the  plaintiff,  although  he  supposed  he 
was  acting  for  the  benefit  of  Mrs.  Stewart,  in  executing  the  mort- 
gage, executed  it,  in  fact,  without  her  knowledge  or  authority,  and 
without  consideration  to  her.  He  held  the  legal  estate  in  the 
premises,  and  there  was  nothing  in  the  conveyance  to  him  which 
would  give  notice  to  any  one  that  he  held  it  only  in  trust;  and  there 
can  be  no  doubt,  I  think,  that  a  foreclosure  against  him  by  advertise- 
ment, pursuant  to  the  statute,  if  the  sale  were  regular  and  completed  to 
a  purchaser  for  value,  without  notice,  would  cut  off  the  equity  of  Mrs. 
Stewart,  although  no  notice  of  the  proceeding  were  served  upon  her. 
Great  injustice  would  ensue,  if  parties  were  allowed  to  hold  the  bene- 
ficial interest  in  land,  under  deeds  to  other  persons,  purporting  to  be 
in  fee  simple,  against  encumbrances  placed  upon  it  by  the  grantee,  in 
favor  of  persons  who  had  no  notice  of  the  secret  trust,  and  equal 
injustice  if,  upon  the  statutory  foreclosure  of  any  mortgage  executed 
by  the  secret  trust,  in  his  own  name,  such  trust  could  prevail  against 
a  purchaser  at  the  mortgage  sale,  in  good  faith  and  for  a  valuable 
consideration.  And  it  is  clear  from  the  language  of  the  statute,  that 
upon  the  foreclosure  in  question  no  notice  to  Mrs.  Stewart  was 
necessary.     2  R.  S.  778,  ?  3,  subd.  4,  4th  ed. 

Suppose,  then,  the  plaintiff  had  not  commenced  this  action,  to 
restrain  the  statutory  foreclosure,  and  a  sale  of  the  premises,  regular 
in  form,  had  been  made  to  a  purchaser  for  valuable  consideration 
and  without  notice;  would  not  the  plaintiff  be  liable  to  Mrs.  Stewart 
for  the  loss  she  sustained  by  his  wrongful  mortgaging  of  the  prem- 
ises, and  would  it  be  any  answer  to  such  alleged  liability  that  he  hon- 
estly supposed  that  he  was  acting  for  her  when  he  executed  it  ?    I 
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think  not,  and  that  he  had  such  a  pecuniary  interest  in  the  question » 
for  that  reason,  as  authorized  him  to  bring  the  action;  and  the  referee 
erred  in  refusing  to  find  that  the  mortgage  that  was  executed  without 
the  knowledge  of  Mrs.  Stewart,  and  without  consideration  to  her. 

Again,  was  the  referee  right  in  holding  that  the  plaintiff  was  not 
the  "  trustee  of  an  express  trust "  ?  It  is  claimed  by  the  counsel  for 
the  defendant  that  the  trust  in  question  was  a  resulting  trust,  instead 
of  an  express  trust;  but,  I  think,  without  sufficient  ground  for  such 
claim.  A  resulting  trust  hardly  ever  arises  from  acts  which  show  that 
the  trustee  and  the  cestui  que  trust  concur  in  the  creation  of  it;  and  it 
is  well  illustrated  by  the  case  of  a  purchase  by  one,  in  his  own  name, 
of  property,  with  the  funds  which  he  has  in  his  hands,  belonging  to 
another,  to  be  applied  to  some  other  purpose,  or  where  he  has  such 
funds  in  his  hands  for  the  purchase  of  a  particular  piece  of  real 
estate,  for  and  in  the  name  of  his  principal,  and  he,  in  violation  of 
his  instructions,  makes  the  purchase  and  takes  the  absolute  leg^l  title 
to  himself.  In  such  cases  there  is  a  resulting  trust  in  favor  of  the 
person  whose  funds  have  been  used  by  the  grantee.  Such  was  not 
the  case  here.  The  principal  knew  that  the  deed  was  to  be  taken  in 
the  name  of  Brown,  though  she  did  not  know  what  the  form  of  the 
deed  would  be. 

It  is  what,  at  common  law,  was  an  implied  trust,  and  it  is  technic- 
ally so  still ;  and  it  must  be  conceded  that  it  was  not  an  express  trust 
at  common  law.  "Express  trusts  are  those  which  are  created  in 
express  terms  in  the  deed,  writing,  or  will,  while  implied  trusts  are 
those  which,  without  being  expressed  are  deducible  from  the  nature 
of  the  transaction,  as  matters  of  intent;  or  which  are  superinduced 
upon  the  transaction,  by  operation  of  law,  as  matters  of  equity,  inde- 
pendently of  the  particular  intention  af  the  parties."  Bouvier*s  I^aw 
Die,  tit.  Trust. 

Neither  was  it  what  is  termed  an  express  trust  in  the  Revised 
Statutes.  I  Stat,  at  Ivarge,  768,  \  55,  et  seq.  Nor  is  it  to  my  mind 
certain  that  it  was  so  according  to  section  113  of  the  Code  of  Proced- 
ure, as  originally  enacted,  which  was  perhaps  intended  to  embrace 
such  as  were  express  trusts,  at  the  common  law,  and  by  the  several 
statutes,  and  was  as  follows:  "An  executor  or  administrator,  or 
trustee  of  an  express  trusty  or  a  person  expressly  authorized  by 
statute  may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted."  And  yet  upon  the  authority  of 
Grinnell  v.  Schmidt^  2  Sandf.  706,  decided  in  May,  1850,  there  would 
seem  to  be  no  doubt  that  it  was. 

In  1 85 1,  section  113  of  the  Code  was  amended,  by  adding  at  the 
end  of  it  the  following  words :  "A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a  person 
with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other^^    Now  the  plaintiff  not  only  held  the  legal  title  to  the  land  in 
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his  own  name,  for  the  benefit  of  another,  but  the  very  mortgage  in 
question  was  executed  by  him,  in  his  own  name,  not  for  his  own 
benefit,  but  for  the  benefit,  as  he  supposed,  of  his  cestui  que  trust. 

And  it  seems  to  me  that  this  case  comes,  not  only  within  the  spirit 
of  the  amendment  of  1851,  but  within  its  letter.  *'  A  factor  or  other 
mercantile  agent,  who  contracts  in  his  own  name,  on  behalf  of  his 
principal,  is  a  trustee  of  an  express  trust,  within  the  meaning  of 
section  113  of  the  Code,  and  is  the  proper  party  to  bring  an  action 
upon  the  contract."  Grinnell  v.  Schmidt^  2  Sandf.  706.  And  the 
Court,  at  page  709,  say :  "  It  has  been  generally  supposed  that  the 
words,  express  trust,  in  this  section,  refer  to  trusts  of  land,  author- 
ized by  the  Revised  Statutes,  and  which  are,  in  the  statutes  them- 
selves, termed  express  trusts,  and  to  them  alone.  It  is  not  necessary-, 
however,  to  give  to  the  words  this  restricted  meaning.  They  are 
capable  of  a  more  extensive  signification,  so  as  to  include  all  contracts 
in  which  one  person  acts  in  trust  for,  or  in  behalf  of,  another.  Of 
this  kind  are  contracts  made  by  factors  and  other  mercantile  agents, 
who  act  in  their  own  names,  but  for  the  benefit  of,  and  without 
disclosing  their  principals."  And  it  would  seem  that  the  amendment 
of  1 85 1  was  intended  to  give  the  original  section,  in  express  terms, 
the  same  construction  which  had  been  given  it  by  the  Superior  Court. 

In  Rowland  v,  Phalin^  i  Bosw.  43,  it  was  decided  that  as  to  a  con- 
tract made  by  a  party  of  the  first  part,  assuming  to  act  in  behalf  of 
others  not  named,  and  to  bind  himself  personally  to  accomplish 
certain  results,  beneficial  to  the  parties  of  the  second  part,  in  consid- 
eration of  their  agreement  to  pay  him,  for  the  benefit  of  those  for 
whom  he  acts,  the  partj'  of  the  first  part  is  •'  a  trustee  of  an  express 
trust,"  within  the  meaning  of  vSection  113,  and  may  sue  in  his  own 
name,  without  joining  with  him  those  for  whose  immediate  benefit 
the  action  is  prosecuted.  It  has  also  been  held  that  a  mere  agent, 
who  contracts  in  his  own  name,  and  without  disclosing  the  name  of 
his  principal,  is  a  trustee  of  an  express  trust,  and  may  maintain  an 
action  upon  the  contract,  in  his  own  name,  without  joining  his  prin- 
cipal ;  and  it  is  also  held  that  in  such  case  the  principal  also  has  the 
right  to  sue  without  joining  the  agent  with  him.^ 

An  auctioneer  who  sells  goods  in  his  own  name,  to  a  third  person, 
is  the  trustee  of  an  express  trust,  within  the  meaning  of  the  section  in 
question,  and  may  sue  upon  the  contract,  without  an  assignment  of 
the  cause  of  action.  And  he  is  not  bound  to  show  that  he  was  a 
licensed  auctioneer.  He  sues  under  the  statute  as  a  "  trustee  of  an 
express  trust,"  having  made  a  sale  of  goods  for  the  benefit  of  an- 
other.    Bogartv.  O' Regan,  i  E.  D.  Smith,  591. 

In  Minturn  v.  Main,  3  Selden,  220,  it  was  decided  that  a  public 
auctioneer  who  sells  goods  for  another  may  maintain  an  action  for  the 

1  Citing  Morgan  v.  Reid,  7  Abb.  215.    The  Union  India  Rubber  Company  v.  Tomlinson, 
I  E.  D.  Smith,  38a    Van  Lien  v,  Byrnes,  1  Hilt.  133. 
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price,  although  he  has  received  his  advances  and  commissions,  and 
has  no  interest  in  the  property  or  its  proceeds.  And  the  Court  in  its 
opinion,  at  page  224,  says:  *' There  are  two  considerations  which  are 
conclusive  against  the  defendant;  one  is,  that  an  auctioneer  has  such 
a  special  property  or  interest  in  the  subject  matter  of  the  sale,  that  he 
may  sue  in  his  own  name,  unless  the  principal  or  real  owner  elect  to 
bring  the  action  in  his  name.  Chitty  on  Cont.  185.  And  it  is  not 
necessary  to  prove  that  he  has  a  special  property  or  interest,  for  that 
flows  as  a  matter  of  course  from  his  position  as  an  auctioneer,  and  it 
is  only  where  a  party  acts  as  a  mere  agent  or  servant  that  a  special 
beneficial  interest  must  be  proved  to  maintain  an  action,  or  may  be 
disproved  to  defeat  it.  The  other  is  that  the  defendant  is  estopped 
from  denying  that  he  contracted  directly  with  the  plaintiffs  by  re- 
ceiving the  goods  from  them,  giving  his  receipts  to  them,  as  if  on  a 
purchase  made  by  him  of  them,  and  by  his  subsequent  recognition  of 
the  whole  transaction  as  a  sale  directly  from  them  to  him.  He  treated 
the  transaction  throughout  as  a  sale  from  them  to  him,  until  he  ob- 
tained possession  of  the  property  and  appropriated  it  to  his  own  use, 
and  it  no  longer  lies  in  his  mouth  to  refuse  that  character  to  it." 

These  remarks  are  all  applicable  to  this  case.  In  that  case  the 
auctioneer  had  no  possible  interest  in  the  proceeds  of  the  sale,  except 
it  be  that  they  were  answerable  over  to  their  principal  therefor.  They 
had  received  their  charges  and  commissions.  And  yet  they  were  held 
to  be  entitled  to  sue  because  they  had  an  interest  in  the  subject 
matter  of  the  suit.  Certainly,  if  I  am  right  in  supposing  that  the 
plaintiff  in  this  case  would  be  answerable  over  to  Mrs.  Stewart,  if  he  had 
permitted  the  unauthorized  mortgage  to  be  foreclosed,  he  has  as  much 
interest  in  this  action  as  the  auctioneers  had  in  that.  And  the  estop- 
pel on  the  defendant  is  here  quite  as  strong;  for  the  defendant,  or  the 
mortgagee,  under  whom  she  claims  the  mortgage,  contracted  with  the 
plaintiff  as  the  party  in  interest;  took  the  mortgage  from  him  in  his 
own  name,  and  afterwards  instead  of  proceeding  to  foreclose  it  by 
action,  he  did  so  by  advertisement,  and  treated  the  plaintiff  as  the 
only  person  who  had  any  title  to  the  premises.  He  is  foreclosing 
against  him  as  the  party  interested,  and  he  should  not  be  allowed 
when  it  turns  out  on  the  trial  of  the  action  which  was  commenced  by 
the  plaintiff  to  stop  his  proceedings,  to  turn  round  and  insist  that  his 
mortagagor  has  no  interest  in  the  question,  whether  he  be  a  trustee 
of  an  express  trust  or  not. 

But  I  think,  upon  the  authority  of  the  case  of  Considerant  v.  Brisbane^ 
22  N.  Y.  Rep.  389,  there  can  be  no  question  that  the  plaintiff  was  a 
trustee  of  an  express  trust  within  the  meaning  of  section  113  as  it 
now  stands.^ 

That  Mrs.  Stewart  was  not  made  a  party,  furnished  no  good 
reason  for  the  dismissal  of  the  complaint.     It  is  enough  for  the  pur- 

^  Part  of  the  opinion,  quoting-  from  Considerant  v.  Brisbane^  is  omitted. 
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poses  of  the  plaintiff  on  this  appeal,  if  it  appears  that  he  was  entitled 
to  commence  the  action,  alone,  or  in  conjunction  with  Mrs.  Stewart. 
If  he  had  a  standing  in  Court,  in  either  way,  upon  the  pleadings,  in 
this  case,  the  complaint  could  not  be  dismissed.  For,  if  Mrs.  Stewart 
should  have  been  a  party  plaintiff  with  him,  the  defendant,  if  he 
would  raise  the  question,  should  have  claimed  it  in  her  answer,  and 
could  not  ask  a  dismissal  for  that  reason  on  the  trial.  She  could  not 
demur  to  the  complaint,  for  that  contained  a  good  cause  of  action, 
and  there  was  no  statement  in  it  to  show  that  any  one  besides  the 
plaintiff  had  any  interest  in  the  controversy.  She  must  therefore 
have  claimed  the  misjoinder  by  setting  up  the  facts  on  which  she 
relied  for  that  purpose,  and  making  the  claim  in  the  answer,  and  by 
not  doing  so,  she  waived  it.^ 

I  am  clearly  of  the  opinion  that  the  plaintiff  had  the  right  to  com- 
mence the  action  as  he  did,  and  if  the  defendant  would  insist  that 
Mrs.  Stewart  should  have  been  a  party,  in  order  to  a  full  and  final  dis- 
position of  the  controversy,  he  should  have  taken  the  proper  steps 
for  that  purpose.  And  if  it  appeared  on  the  trial  that  a  complete  de- 
termination of  the  controversy  could  not  be  had  without  the  presence 
of  Mrs.  Stewart,  the  court  should  have  caused  her  to  be  brought  in. 
pursuant  to  section  122  of  the  Code. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event* 

Mui^LiN,  J.,  concurred. 

Morgan,  J.,  dissented 

New  trial  granted, 

>  Citing  Code,  %  148.    Merritt  v.  Walsh,  3a  N.  Y.  Rep.  6S5.    Hosley  v.  Black,  aS  id.  43S. 

■This  cause  came  ag^ain  before  the  General  Term  in  \^\^  Brown  v.  Ci&rrry,  59  Barb. 
'62S,  and  it  was  decided  that  the  case  was  within  section  51  of  the  New  York  statute  of 
Uses  and  Trusts  (i  R.  S.  yaS),  declaring  that  where  a  grant  for  valuable  consideration 
shall  be  made  to  one,  and  the  consideration  paid  by  another,  no  trust  results  in  favor  of 
the  latter,  but  the  title  vests  in  the  former.  Accordingly,  the  referee^s  dismissal  of  the 
complaint  was  sustained.  On  appeal  this  was  held  to  be  error.  **  The  case  came  within 
the  exception  contained  in  section  53  of  the  said  statute;  and  the  conveyance,  if  made  as 
directed  by  her,  although  ineffectual  as  a  trust,  would  have  vested  the  estate  in  herself; 
and  she  was  therefore  not  estopped  from  claiming  her  interest  in  the  mortgaged  prem- 
ises."   Brown  v.  Cherry  (1973),  57  N.  Y.  645, 646.  —Ed, 
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SCANTLIN   V.  ALLISON  AND  ANDERSON. 
Supreme  Court  op  Kansas,  Jui,y  Term,  1873. 

[12  I^an,  85.] 

Action  on  three  promissory  notes  payable  to  James  B.  Allison  and 
John  N.  Anderson,  plaintiffs  below.  Scantlin,  the  maker  of  the  notes, 
answered,  first,  that  the  plaintiffs  were  not  the  real  parties  in  interest; 
second,  that  the  consideration  of  the  notes  had  failed;  and  third, 
damages  for  the  breach  of  covenants  of  seizin  in  a  deed  of  land  sold 
by  plaintiff  to  defendant,  and  for  the  purchase-money  of  which  land 
the  notes  were  given.  The  plaintiffs  had  judgment  for  the  full 
amount  of  the  notes;  Scantlin  brings  the  case  here  on  error. 

/Richardson  <2f  Jones  and  W,  D.  Wed6,  for  plaintiff  in  error. 

Killey  <3f  May,  for  defendants  in  error.^ 

Valentine,  J. — George  Allison  in  his  lifetime  executed  a  will  de- 
vising and  bequeathing  all  his  real  and  personal  property  to  his  five 
children,  in  equal  shares.  He  also  willed  that  said  property  should 
be  sold  whenever  a  majority  of  his  heirs  desired  the  same  to  be  done. 
But  as  to  how  it  should  be  sold,  or  who  should  sell  it,  or  who  should 
receive,  take  charge  of,  or  distribute  the  proceeds  thereof,  he  made  no 
provision.  He  appointed  James  B.  Allison,  who  was  also  an  heir  and 
devisee,  and  John  N.  Anderson,  executors  of  his  last  will  and  testa- 
ment, and  guardians  for  two  of  his  children,  who  were  then  minors. 
Afler  the  death  of  George  Allison,  his  will  was  duly  probated,  and 
James  B.  Allison  and  John  N.  Anderson  were  duly  qualified  as 
executors. 

Afterward  all  the  heirs  except  one,  who  was  still  a  minor,  and  both 
the  executors,  united  in  selling  the  real  estate  to  Samuel  Scantlin, 
and  executed  to  him  therefor  a  general  warranty  deed,  with  certain 
special  covenants,  among  which  was  the  covenant  that  the  grantors 
had  "good  and  lawful  authority  to  sell  and  convey  the  same."  The 
executors  also  attempted  to  transfer  to  Scantlin  the  interest  of  the 
minor  heir  by  executing  for  him  the  said  deed  of  conve3'^ance.  In 
consideration  of  this  deed,  and  the  land  thereby  conveyed,  Scantlin 
gave  certain  promissory  notes  payable  to  James  B.  Allison  and  John 
N.  Anderson,  and  payable  to  them  alone,  and  payable  to  them  as  in- 
dividuals, and  not  payable  to  them  as  executors,  guardians,  pr  trus-  ^ 
tees.  When  these  notes  became  due,  James  B.  Allison  and  John  N. 
Anderson  sued  Scantlin  on  the  same  in  their  own  names,  individu- 
ally, and  without  joining  with  them  any  of  said  heirs  as  plaintiffs. 
The  plaintiff  in  error  (defendant  below)  claims  that  the  plaintiffs  be- 
low should  have  brought  their  action  in  their  representative  capacity, 
as  executors  or  guardians,  and  not  in  their  own  individual  names. 

^The  arguments  are  omitted. 
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We  think,  however,  that  the  action  was  rightly  brought.  It  is  true 
that  the  money  due  on  the  notes  belonged  to  the  heirs;  but  the  notes 
were  made  by  consent  of  all  parties  interested  therein  to  the  plain- 
tiffs in  their  individual  names,  and  not  to  the  heirs,  or  to  the  plain- 
tiffs in  their  representative  capacities.  The  plaintifife  were  not  desig- 
nated in  the  notes  as  executors, .or  guardians,  or  even  as  trustees; 
and  while  it  is  true  that  the  plaintiffs  hold  the  notes  as  trustees  for 
the  heirs,  it  can  hardly  be  said  that  they  hold  them  as  either  executors 
or  guardians.  Section  28  of  the  civil  code  provides  that  "  a  person 
with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of  an- 
other may  bring  an  action  without  joining  with  him  the  person  for 
whose  benefit  it  is  prosecuted; "  and  §  9  of  the  act  concerning  trusts 
and  powers  (Gen.  Stat,  1097,)  provides  that  "  no  person  who  shall  in 
good  faith  pay  money  to  a  trustee  authorized  to  receive  the  same  shall 
be  responsible  for  the  proper  application  of  such  monej^;  nor  shall 
any  right  or  title,  derived  by  him  from  such  trustee,  in  consideration 
of  such  payment,  be  called  in  question,  in  consequence  of  misapplica- 
tion by  the  trustee  of  such  money."  Under  these  statutes  there  can 
be  no  reason  why  the  action  should  have  been  brought  differently 
from  what  it  was  brought;  and  under  these  statutes,  and  the  common 
law,  the  action  was  rightly  brought.^ 


HAYS   ET  AL.  ^^  GALION   GAS   LIGHT  &  COAX   COMPANY. 
Supreme  Court  of  Ohio,  December  Term,  1876. 

[29  O,  S.  330.] 

Error  to  the  District  Court  of  Crawford  County. 

The  original  action  was  brought  in  the  common  pleas  by  William 
Hays  as  trustee,  against  the  Galion  Gas  Light  and  Coal  Oil  Company, 
Martin  Sponhauer,  William  Fail,  Thomas  B.  Burgert,  Otho  L.  Hays, 
Joseph  Kesselmeier,  Asa  C.  Squires,  and  William  H.  Holmes,  de- 
fendants, to  foreclose  a  mortgage.  The  petition  stated  that  the  de- 
fendant, the  Galion  Gas  Light  and  Coal  Oil  Company  was  a  corpora- 
tion organized  and  incorporated  in  1859,  under  the  laws  of  the  state; 
that  on  the  ist  day  of  January,  1862,  being  largely  in  debt  and  in 
great  need  of  money,  and  for  the  purpose  of  raising  money  to  pay  its 
debts,  and  to  enable  it  to  manufacture  and  furnish  gas,  the  company 
made  and  delivered  to  the  plaintiff  its  sixty-five  promissory'  notes, 
each  for  the  sum  of  $100,  each  bearing  interest  at  six  percent,  payable 
semi-annually,  January  ist  and  July  ist  of  each  year.     The  notes, 

*  Parts  of  the  opinion,  on  other  points,  are  omitted. 

The  cause  was  remanded  with  an  order  that  the  judgment  be  modified  becaiise  of,  and 
to  the  extent  of,  a  partial  failure  of  consideration  in  the  deed  to  the  defendant^  arising 
out  of  the  fact  that  the  minor^s  interest  had  been  sold  without  an  order  of  court.     — Ed^ 
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with  coupons  representing  the  interest,  were  numbered  from  i  to  65 
inclusive,  and  were  payable  to  William  Haj's  or  bearer.  A  mortgage 
to  secure  the  payment  of  the  notes  and  interest  was  executed  by  the 
company  to  William  Haj'^s,  on  the  corporate  property  described  in  the 
petition.  The  mortgage  was  in  the  ordinary  form  of  a  mortgage 
given  to  secure  payment  of  a  debt  to  the  mortgagee,  not  expressing 
upon  its  face  that  it  was  given  to  William  Hays  as  trustee. 

The  plaintiff  alleged  that  the  notes  and  the  mortgage  securing  the 
same  were  made  to  him  as  trustee,  and  not  as  owner,  and  that  he 
prosecuted  the  suit  for  the  benefit  of  the  holders  of  the  notes;  and 
that  notes  Nos.  i,  2,  and  3  were  held  by  the  defendant  William  Fail, 
No.  6  by  the  defendant  Martin  Sponhauer,  and  all  the  others  by  the 
defendant  Otho  L.  Hays ;  that  demand  of  the  interest  due  was  made 
at  the  banking  house  named,  and  refused,  more  than  ninetj'  days 
prior  to  the  commencement  of  the  action.  The  other  defendants 
claimed  some  lien  on  the  mortgaged  premises.  Copies  of  the  notes 
and  mortgage  were  attached  as  exhibits,  and  made  part  of  the  peti- 
tion. The  prayer  was  for  foreclosure  of  the  mortgage,  and  that  the 
proceeds  of  sale  might  be  divided  among  defendants  entitled  to 
receive  them,  and  for  other  equitable  relief. 

On  the  same  day  that  the  petition  was  filed,  the  defendants  Fail 
and  Otho  L.  Hays,  each  filed  an  answer  and  cross  petition  claiming  to 
own,  respectively,  that  part  of  the  debt  of  which  they  were  alleged  by 
the  petition  to  be  the  owners,  stating  facts  showing  the  debt  was  due 
by  reason  of  the  failure  of  the  company  to  pay  the  interest  due  with- 
in ninety  days  after  demand,  and  praying  judg^nent  and  foreclosure 
of  the  company's  equity  in  the  mortgage.  To  the  petition  of  the 
plaintiff— but  not  to  either  cross-petition — the  company  demurred,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  defendants,  Sponhauer,  Squires,  and  Riblet,  demurred 
to  the  answer  and  cross-petition  of  Otho  I^.  Hays,  on  the  ground  that 
the  facts  stated  were  insufficient  to  constitute  a  cause  of  action,  or  de- 
fence, or  counter  claim.  This  demurrer  was  also  overruled,  and  no 
issue  of  fact  being  tendered  by  answer,  the  court  gave  judgment  to 
Fail  and  Otho  L.  Hays  for  the  amounts  due  them  respectively,  and 
ordered,  in  default  of  pajinent  of  the  judgments  within  ten  days  from 
the  rising  of  court,  a  sale  of  the  mortgaged  property.  The  company 
carried  the  case  to  the  district  court,  where  the  judgment  of  the 
common  pleas  was  reversed. 

0/iSy  Adams  &  Russell^  for  plaintiffs  in  error. 

6*.  R.  Harris^  for  defendant  in  error.^ 

BoYNTOX.  J. — The  record  discloses  the  fact  that  the  district  court 
reversed  the  judgment  of  the  common  pleas,  and  sustained  the  de- 
murrer to  the  petition,  on  the  ground  that  **  said  petition  shows  that 
the  said  defendant  in  error,  William  Hays,  has  no  interest  whatever 
in  the  notes  and  mortgage  mentioned  in  said  petition." 

'  The  statcmont  of  farts  is  s1i"'ht'v  abridg^ed;  the  arguments  are  omitted. 
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•  It  is  proper  to  state  that  no  judgment  was  rendered  in  the  court  of 
common  pleas  in  favor  of  William  Haj'S  upon  the  notes,  the  judgment 
rendered  being  in  favor  of  Otho  L.  Hays  and  William  Fail  on  their 
respective  cross-petitions. 

The  position  assumed  as  a  predicate  for  reversal  must  have  been,  in 
accordance  with  what  is  now  claimed  by  the  defendants,  that  these 
judgments  were  improperly  rendered,  because  the  defendants  for 
whom  they  were  rendered  were  not  properly  in  court,  inasmuch  as 
the  petition  did  not  state  a  cause  of  action  in  favor  of  the  plaintiff, 
William  Hays.i 

Was  the  action  in  the  common  pleas  properly  brought  in  the  name 
of  William  Hays  as  trustee  ?  The  petition  alleged  the  fact  to  be  that 
the  company  was  largely  in  debt  and  in  great  need  of  monej-,  and  that 
for  the  purpose  of  raising  money  to  pay  its  debts,  and  to  enable  it  to 
manufacture  and  furnish  gas,  it  executed  and  delivered  the  notes  and 
mortgage  to  the  plaintiff;  that  the  notes  and  mortgage  were  made  to 
him  as  trustee  of  the  holders  of  the  notes,  and  not  as  owner;  and  that 
the  action  was  brought  for  their  benefit.  These  allegations,  upon 
demurrer,  must  be  taken  as  true;  and  so  taken,  the  question  presents 
the  ordinary  case  of  a  corporation  in  need  of  money  to  carry  forward 
the  legitimate  business  for  which  it  was  created,  issuing  its  notes  or 
bonds  therefor  to  a  trustee,  and  securing  their  pajTnent  by  mortgage 
to  him  of  the  corporate  property,  other  than  its  franchises.  The  trus- 
tee in  such  case  is  usually,  if  not  always,  selected  and  appointed  by 
the  company  for  the  convenience  and  benefit  of  itself,  and  of  those  who 
may  become  the  owners  of  its  obligations.  One  mortgage  to  the  trus- 
tee is  all  that  is  required,  no  matter  how  numerous  the  holders  of  the 
notes  or  bonds  secured  thereby.  He  is  the  representative  of  the  com- 
mon interests  of  all  who  may  invest  in  the  security.  The  right  of  the 
owner  of  the  debt  secured  by  the  mortgage  to  be  represented  by  him 
gives  additional  value  to  the  security,  and  facilitates  the  collection  of 
the  debt  upon  its  maturitj%  and  consequently  enables  the  company-  the 
more  readily  and  easily  to  realize  and  obtain  the  loan  desired.  It  is 
not  infrequentlj'  the  case,  especially  in  the  business  of  great  corpora- 
tions, that  the  holders  of  the  bonds  are  so  numerous  that  it  would  not 
be  merely  inconvenient,  but  utterly  impracticable,  to  bring  them  all 
before  the  court  in  a  proceeding  to  foreclose  the  equity  of  redemption. 
Doubtless  this  is  one  of  the  considerations  that  gave  rise  to  the  rule 
held  in  Coe  v.  The  Columbus^  Piqua  and  Indiana  R,  R,  Co.^  lo  Ohio  St. 
372,  that  the  bondholders,  when  numerous,  were,  in  an  action  for  fore- 
closure, neither  necessary  nor  proper  parties. 

It  is,  however,  said  by  counsel  for  the  defendant  that  the  plaintiff 
below  was  not  a  trustee  of  an  express  trust,  nor  a  person  with  whom 
or  in  whose  name  the  contract  was  made  for  the  benefit  of  another, 
and  that  the  plaintiff  made  no  such  allegation;  and  that,  if  he  did,  the 

*  Part  of  the  opinion  is  omitted. 
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written  instruments  would  contradict  him.  The  last  clause  of  this 
proposition  is  not  correct,  and  the  first  begs  the  very  question  at  issue. 
The  vice  of  the  argument  consists  in  the  supposed  necessity  that  the 
notes  or  mortgage  should  contain  upon  their  or  its  face  the  evidence 
of  such  trust.  It  is  true  that  it  does  not  affirmatively  appear  upon  the 
face  of  the  notes  or  mortgage,  that  William  Hays  was  a  trustee  for  the 
holders  of  the  notes ;  nor  does  it  appear  that  he  was  not  such  trustee. 
If  it  is  necessary  that  such  trust  should  have  been  declared  in  writing, 
which  question  we  do  not  decide,  it  nowhere  appears  that  it  was  not  so 
declared.  If  required  to  be  in  writing,  it  was  not  necessary  that  the 
notes  or  mortgage  should  contain  the  evidence  of  the  trust.  Non  con- 
staty  that  some  other  instrument  in  writing,  properly  executed,  did  not 
fully  evidence  the  appointment  of  the  trustee  and  define  his  duties. 
The  fact  stated  in  the  petition,  that  the  notes  and  mortgage  were  made 
to  him  as  such  trustee,  presupposes  or  implies  the  antecedent  exist- 
ence of  whatever  was  legally  necessary  to  constitute  him  such  trustee. 
Being,  therefore,  a  trustee  for  the  purpose  alleged,  he  was  clearly  a 
proper  if  not  a  necessary  partj\  He  was  either  a  trustee  of  an  express 
trust,  as  that  term  is  used  in  section  2j  of  the  civil  code,  or  he  was  a 
person  with  whom,  or  in  whose  name,  a  contract  was  made  for  the 
benefit  of  another;  and  in  either  case,  he  is  expressly  authorized  to 
maintain  the  action.  Hs  is  more  than  a  mere  mortgagee,  holding  the 
naked  legal  title  to  the  mortgaged  property.  He  not  only  holds  the 
legal  title,  under  which  he  could  maintain  an  action  to  recover  the 
possession,  upon  condition  broken,  of  the  property  mortgaged,  but  he 
has  been,  by  the  agreement  of  the  parties,  constituted  a  trustee,  and  as 
such,  presumptively  clothed  with  the  requisite  power  to  act  for  the 
holders  of  the  notes,  and  as  the  representative  of  their  interests,  in  an 
action  to  collect  the  debts  when  matured.  Whether  the  owners  of  the 
debt,  or  beneficiaries  under  the  trust,  are  numerous  or  not,  he  may  so 
act  or  sue  without  uniting  with  him  those  for  whose  benefit  the  action 
is  prosecuted.  1  *'  The  only  concern  of  the  company,  after  the  amount 
due  upon  the  security  has  been  ascertained,  is  that  at  the  time,  or 
before  any  payment  has  been  made,  the  bonds  should  be  produced 
and  canceled,  if  paid  in  full,  or  credited  on  their  face  with  the  amount 
paid.  It  would  be  the  dutj'  of  the  court  to  secure  this  protection 
against  further  liability  to  the  company."* 

Had  the  sixty-five  promissory'  notes  in  the  present  case  been  owned 
by  sixty-five  different  persons  instead  of  three,  and  the  owner  of  one 
had  brought  an  action  to  foreclose,  making  the  remaining  sixty-four 
parties  defendant,  the  very  necessity  of  the  case,  if  the  claim  of  the 
defendant  is  well  made,  would  have  required  sixty-four  cross-petitions 
in  that  action.  To  avoid  this  very  condition  of  things,  by  providing 
adequate  means  of  relief  to  all  the  parties  in  interest  by  an  action 

>  Code,  $  37,  Coe  v.  The  C.  P.  &  L  R.  R.  Co.,  10  O.  S.  373;  Pom.  on  Remedies,  $  174. 
■  Coe  V.  C.  P.  &  I.  R.  R.  (1859),  10  Ohio  St.  372,  410. 
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less  cumbersome  and  less  expensive  in  the  name  of  a  common 
trustee,  was  a  leading  object  of  the  provisions  of  the  code  regulating 
parties  to  a  civil  action. ^ 

The  judgment  of  the  district  court  is  reversed  and  tfuit  of  the  com- 
mon pleas  affirmed.^ 


SNIDER  V,  ADAMS   EXPRESS   COMPANY. 
Supreme  Court  of  Missouri,  April  Ticrm,  1883. 

\J^  Mo.  523.] 

This  was  a  suit  by  Henry  J.  Snider  to  recover  damages  for  failure 
to  deliver  money  alleged  to  have  been  placed  in  the  care  of  the 
express  company  for  transportation. 

At  the  trial  plaintiff  gave  evidence  tending  to  show  that,  as  agent 
for  his  brother  Andrew  Snider  and  his  sister  Louisa  J.  Snider  and 
several  other  persons,  he  sold  a  tract  of  land  and  received  the 
purchase  money;  that  he  divided  this  money  according  to  the  interest 
of  each,  put  the  share  of  each  into  an  envelope  hy  itself,  marking  the 
envelope  with  the  name  of  the  owner,  and  placed  them  all  in  a  large 
envelope;  that  he  then  deposited  the  latter  with  the  express  company 

^  A  part  of  the  opinion,  discussing  the  corporate  power  of  the  gas  company  to  mortgage 
its  property,  aad  the  execution  of  the  mortgage,  is  omitted. 

*  Compare  Wkite^  Trustee^  v.  Allatt  (1890),  87  Cal.  245.  [Action  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  three  promissory  notes.]  Said  the  Court, /^r  Gibson,  C. 
(p.  246):  "  The  complaint  alleges  that  the  three  notes  set  out  in  it  were  made  and  delivered 
to  the  plaintiff,  by  the  defendants,  together  with  the  mortgage  in  suit  to  secure  their  pay- 
ment, and  that  the  plaintiff  is  the  owner  and  holder  of  the  notes  and  mortgage  as  trustee 
for  ih*  beneficiaries^  *  all  the  heirs  at  law  of  B,  F.  White^  deceased^  while  the  notes 
themselves  show  that  they  were  made  to  the  plaintiff  ^  as  trustee  of  the  estate  of  B.  F, 
White^  deceased^  These  two  allegations  are  said  to  be  inconsistent,  because  the  identity 
of  the  plaintiff,  as  trustee  for  several  particular  persons  described  as  heirs  at  law  of  B.  F. 
White,  deceased,  is  different  from  that  of  trustee  of  the  estate  of  the  same  decedent. 

**  But  this  inconsistency  is  more  apparent  than  real.  It  is  true  that  in  the  latter 
capacity,  if  he  were  trustee  of  the  whole  estate,  he  would  not  only  represent  the  heirs,  but 
the  legatees,  devisees,  and  creditors,  if  any,  as  well;  while  in  the  first  mentioned  capacity, 
he  would  simply  represent  the  persons  named  as  beneficiaries.  This  makes  it  appear  that 
the  first  allegation  is  more  extensive  in  scope  than  the  second,  and  that  it  is  not  repugnant 
to  the  latter.  The  notes  sued  on  are,  however,  the  principal  contract,  to  which  the  mort- 
gage is  but  an  incident;  and  as  it  clearly  appears,  from  the  notes  themselves,  that  they 
were  made  to  the  plaintiff  for  the  benefit  of  *  the  estate  of  B.  F.  White,  deceased,*  he 
must  be  regarded  as  a  trustee  for  that  estate.  These  facts  are  material  and  controlling,  in 
view  of  which,  the  averment  of  ownership  of  the  notes  and  mortgage  as  trustee  of  the 
heirs  of  said  decedent  becomes  immaterial  and  redundant  matter,  and  as  such,  must  be 
disregarded. 

*^  By  taking  the  notes  and  mortgage  in  his  own  name,  for  the  benefit  of  the  estate  of 
the  decedent  above  named,  he  became  the  trustee  of  an  express  trust,  and,  as  such,  may 
maintain  this  suit,  without  joining  with  him  the  persons  for  whose  benefit  the  action  is 
prosecuted.  Code  Civ,  Pro.^  $  369;  Bliss,  Code  Pleadings  $  aba;  Schouler,  Executors  and 
Administrators^  $  292;  Pomeroy,  Remedies  and  Remedial  Rights^  $  175.  This  is  one  of  the 
exceptions  to  the  rule,  declared  in  $  367  of  the  Code  of  Civil  Procedure,  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest.'*  — Ed, 
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with  directions  to  deliver  the  same  to  said  Andrew  Snider,  taking  a 
receipt  in  the  usual  form  and  paying  charges  of  transportation  with 
money  reserved  out  of  the  fund ;  that  all  the  beneficiaries  lived  in  the 
same  town ;  that  the  package  was  duly  delivered  to  the  said  Andrew, 
but  upon  being  opened  the  envelope  containing  the  share  of  said 
Louisa  was  found  to  be  missing.    This  was  the  money  sued  for. 

The  court  sustained  a  demurrer  to  this  evidence,  and  plaintiff  took 
a  non-suit  with  leave  to  move  to  set  the  same  aside.  In  due  time 
this  motion  was  made  and  overruled,  and  plaintiff  brought  this 
appeal. 

E,  E.  Kimball  and  E,  J.  Smith,  for  appellant. 

Blair  &  Perry,  for  respondent.^ 

Sherwood,  J. — The  controlling  question  in  this  case  is,  whether 
the  plaintiff  is  the  proper  party  to  sue,  the  answer  denying  that  he  is 
the  proper  party. 

It  is  quite  clear  from  the  testimony,  that  the  plaintift  was  acting  as 
the  agent  of  his  sister,  Louisa  J.  Snider,  in  collecting  and  forwarding 
the  money  arising  from  the  sale  of  her  interest  in  the  land.  The 
contract  with  the  defendant  company,  for  the  transmission  of  the 
money,  for  the  loss  of  which  suit  is  now  brought,  was  made  by 
plaintiff,  in  his  own  name,  without  mention  of  any  one  as  beneficiary 
of  such  contract.  If  so,  then  it  was  competent  for  the  agent,  with 
whom  the  contract  was  actually  made,  to  sue  in  his  own  name,  or  for 
his  undisclosed  principal,  with  whom  in  point  of  law  the  contract  was 
made,  to  sue  in  her  own  name.* 

In  Blanchard  v.  Page,  8  Gray,  281,  the  same  view  as  that  just  an- 
nounced is  stated,  and  it  is  there  held,  after  an  extensive  and  elab- 
orate review  of  the  authorities,  by  Shaw,  C.  J.,  that  a  consignor  was 
a  proper  party  to  sue,  though  having  neither  a  general  nor  special 
property  in  the  goods. 

But  it  is  urged  that  under  the  Code  the  action  must  be  "  prosecuted 
in  the  name  of  the  real  party  in  interest."  R.  S.  1879,  §  3462.  But 
there  are  exceptions  to  this  rule,  expressly  made  in  the  section  quoted, 
and  set  forth  in  the  section  following.  Among  those  exceptions  is 
that  of  a  trustee  of  an  express  trust,  who  may  sue  in  his  own  name, 
without  joining  with  him  the  person  for  whose  benefit  the  suit  is 
prosecuted.  In  the  language  of  the  section  referred  to,  "  a  trustee  of 
an  express  trust,  within  the  meaning  of  this  section,  shall  be  con- 
strued to  include  a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another." 

It  is  claimed  by  counsel  for  defendant  that  there  is  no  express  trust 
in  the  case,  because  such  trust  must  point  out  with  precision  the 
subject,  the  persons,  and  the  purposes  of  the  trust,  can  not  be  proved 

>  The  arguments  are  omitted. 

*  Citing^  Cothay  v.  Fennell,  lO  B.  &  C.  671;  s.  c,  si  E.  C.  L.  146;  Story  on  Agency, 
^  160,  370,  and  cases  cited;  Ferris  r.  Thaw,  73  Mo.  446. 
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by  parol,  and  can  only  be  manifested  or  proved  by  some  writing. 
Whatever  of  truth  there  may  be  in  this  position  regarding  trusts  as 
to  realty,  it  is  not  true  regarding  personal  propert}-;  for  such  property 
is  not  within  the  terms  of  the  statute,  and  such  trusts,  consequentl3% 
may  be  declared  and  proved  by  parol.  The  point  has  been  so  decided 
inferentially  in  England,  and  directly  decided  in  this  way  in  this 
country,     i  Perry  on  Trusts,  g  86,  and  cases  cited. 

But  we  need  not  search  the  text  books  in  the  endeavor  to  maintain 
in  the  present  instance  that  the  plaintiff  is  the  trustee  of  an  express 
trust,  since,  under  the  terms  of  the  statute,  the  circumstances  of  this 
case  endow  him  with  all  the  attributes  pertaining  to  that  character: 
(i)  He  is  the  person  with  whom,  or  in  whose  name,  the  contract  now 
in  suit  was  made.  (2)  He  made  the  contract  for  the  benefit  of  an- 
other, as  shown  by  the  evidence  adduced. 

It  was  held  at  an  early  day  in  this  State,  that  a  party  to  whom  a 
note  had  been  assigned  merely  for  the  purpose  of  collection,  was  the 
"real  party  in  interest,"  within  the  meaning  of  the  statute;  that  the 
assignment  created  in  the  assignee  the  legal  interest,  and  thereby  he 
became  the  proper  party  to  sue.  Wedd  v,  Morgan^  14  Mo.  429.  This 
ruling  was  followed  in  the  similar  case  of  Beattie  v.  Lett,  28  Mo.  596, 
where  the  one  just  mentioned  was  approvingly  cited  and  followed, 
and  the  remark  made  that  the  assignees  had  the  right  to  maintain  an 
action  on  the  note  in  their  own  names,  *•  because  they  were  the  trus- 
tees of  an  express  trust,  and  had  the  legal  title  to  the  note."  So,  also, 
in  Simnums  v,  Beit,  35  Mo.  461,  in  similar  circumstances,  the  above 
case  was  cited  with  approbation ;  and  in  Nicolqy  v,  Fritschle,  40  Mo, 
67,  where  it  was  held  that  though  the  sum  mentioned  in  the  note  was 
not  due  the  plaintiff,  yet  that  he,  being  the  payee  mentioned  therein, 
having  possession  of  the  notes  and  the  legal  title  thereto,  had  such  an 
interest  as  authorized  him  to  sue;  that  if  the  notes  were  impressed 
with  a  trust  in  his  hands,  that  trust  could  subsequently  be  asserted; 
that  the  fact  that  such  a  trust  existed  constituted  no  defence  to  the 
action ;  and  that  a  judgment  was  properly  rendered  as  if  for  want  ot 
an  answer,  where  the  answer  set  up  the  facts  aforesaid. 

Now,  if  a  contract  originally  made  in  the  name  of  another,  by  an 
an  assignment  thereof,  which  confers  no  beneficial  interest — ^which 
makes  the  party  to  whom  made  the  mere  naked  depository  of  the 
legal  title — can  endow  the  assignee  with  rights  as  the  real  party  in 
interest,  can  clothe  him  with  the  attributes  of  a  trustee  of  an  express 
trust,  assuredly  a  party  with  whom,  and  in  whose  name,  the  contract 
was  originally  made,  for  the  benefit  of  another,  should  encounter  no 
legal  obstacle  in  maintaining  an  action  in  his  own  name  on  the  con- 
tract thus  made.  And  so  the  point  has  been  ruled;  as  in  the  case 
where  a  written  contract  was  made  with  an  administrator  of  an 
estate,  and  upon  his  resignation  as  such,  action  being  brought  by  the 
administrator  de  bonis  non,  it  was  ruled  that  under  the  new  code  of 
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procedure,  the  contract,  if  made  with  the  original  administrator  for 
the  benefit  of  the  estate,  he,  as  the  trustee  of  an  express  trust,  was 
the  proper  party  to  sue.  Harney  v.  Dutcher  [185 1],  15  Mo.  89.  And 
in  Rogers  v.  Gosnelly  51  Mo.  466,  it  was  held,  that  under  the  statute 
the  party  in  whose  name  the  contract  was  made,  for  the  benefit  of  an- 
other, might  maintain  action  upon  it,  being  the  trustee  of  an  express 
trust,  and  that  the  beneficiary  might,  also,  do  the  like,  as  a  recovery 
by  either  would  be  a  bar  to  another  action  by  the  other.* 

It  only  remains  to  say  that  the  plaintiff"  can  maintain  his  action. 
Therefore,  Judgment  reversed  and  cause  rema7ided> 

All  concur. 

*  See  also,  Bliss  on  Code  Plead.,  $$  45, 46. 

"See  also  Arcade  Hotel  Co.  v,  Wiatt  (1885),  z  Ohio  C.C.  55.  [W.,  while  a  guest  at  a  hotel, 
deposited  with  the  clerk  12,195  ^°^  ^^^*^  keeping.  The  clerk  fled  with  the  money.  The 
hotel  company  refused  to  reimburse  W.  He  sued  in  his  own  name  as  owner.  It  appe/ired 
that  the  money  was  in  his  possession  as  trustee  and  not  in  his  own  right.  There  was 
nothing  in  writing  evidencing  a  trust.  The  defendant  insisted  that  W.  could  not  sue 
under  the  code.]  Said  the  Court,  per  Cox,  J.:  ^*  It  is  claimed  that  to  constitute  an  express 
trust  there  must  be  an  instrument  in  writing  declaring  the  trust.  But  this  is  not  required 
in  this  state.  The  authorities  are  numerous,  that  an  express  trust  c  '>e  created  by  parol. 
*A  deed  absolute  on  its  face  may  be  shown  in  fact  to  be  a  trust  t.^  ^arol.*  Mathews  v, 
Z^awan  [18743,34  O.S.  623.     [Compare  Perry,  7>wW«,  $  7S  «/ «^9.] 

**  Authorities  are  cited  to  show  that  when  an  agent  has  lost  or  deposited  money  or  other 
property,  an  action  to  recover  the  same  may  be  brought  in  the  name  of  the  principal. 
There  is  no  doubt  of  this  proposition,  and  when  the  agent,  or  party,  or  possessor,  brings 
his  suit,  the  real  owner  is  the  real  party  to  this  extent,  that  any  offset  or  claim  in  the  funds 
which  the  defendant  may  have,  may  be  worked  out  against  him  through  the  agent.  But 
this  right  of  the  principal  to  sue  is  for  him  to  assert,  and  not  for  a  third  person. 

**The  general  rule  is  well  stated  by  Bayi^by,  J., in  Sargent  v,  Morris  [1820], 3  Barn,  and 
Aid.,  277,  280,  as  follows:  *  Now,  I  take  the  rule  to  be  this;  if  an  agent  acts  for  me  and  on 
my  behalf,  but  in  his  own  name,  then,  Inasmuch  as  he  is  the  person  with  whom  the  con- 
tract is  made,  it  is  no  answer  to  an  action  in  his  name,  to  say,  that  he  is  merely  an  agent, 
unless  you  can  show,  also,  that  he  is  prohibited  from  carrying  on  that  action  by  the  person 
in  whose  behalf  the  contract  was  made.  In  such  cases,  however,  you  may  bring-  your 
action,  either  in  the  name  of  the  party  by  whom  the  contract  was  made  or  of  the  party  for 
whom  the  contract  was  made.^    Our  code  is  substantially  the  adoption  of  this  principle. 

^*In  Nixon  v.  Nixon^  21  O.  S.  114,  where  a  party  contracted  to  deliver  from  flfty  to  one 
hundred  hogs,  and,  on  bringing  suit  to  recover  for  the  value,  it  appeared  that  he  only 
owned  thirty-nine  of  them,  the  rest  belonging  to  other  parties,  the  court  say:  'If  the 
plaintiiT  had  the  right  to  tender  the  hogs,  on  the  contract,  so  that  by  accepting  them  the 
defendant  would  have  acquired  a  good  title,  the  fact  that  the  plaintiff  was  the  absolute 
owner  of  only  a  part  of  them,  the  remainder  having  been  furnished  to  him  by  third  per* 
sons  for  such  delivery,  would  neither  constitute  a  defence  or  a  demand  for  damages.* 

'*  And  in  Davis  v.  Harness^  38  O.  S.  397,  which  was  a  similar  case,  for  a  delivery  of  corn 
of  which  the  plaintiff  was  the  owner  of  only  a  part,  but  which  he  had  sold  with  the  con- 
sent of  the  other  owners,  the  court  say:  *  A  party  entering  into  a  contract  in  his  own 
name  may  sue  or  be  sued  upon  it,  whether  he  be,  in  fact,  agent  or  principal.*  The  same 
principle  is  also  held  in  Gard  v.  Neff^  39  O.  S.  607.**  —Ed. 
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PLATT  AND  ANOTHER  v,  THE  IRON  EXCHANGE  BANK. 
Supreme  Court  op  Wisconsin,  November  15,  1892. 

[83  Wis.  358.] 

The  complaint  alleges  that  the  plaintiffs  were,  at  the  times  named, 
and  are,  co-partners,  doing  business  under  the  firm  name  of  the 
United  States  Express  Company ;  that  other  persons  were  and  are  as- 
sociated with  them  as  dormant  partners  ;  that  such  dormant  partners 
are  very  numerous  and  reside  far  apart,  and  that  it  is  impracticable  to 
bring  them  all  before  the  court ;  that  the  plaintiffs  sue,  not  only  for 
the  benefit  of  themselves,  but  for  all  of  such  dormant  partners; 
that  as  such  partners,  the  plaintiffs  were,  at  the  times  named, 
and  are  engaged  in  the  business  of  common  carriers,  as  an  express 
company,  carrying  property  and  parcels,  including  money,  from 
place  to  place  in  the  United  States,  and  delivering  the  same  to  the 
persons  to  whom  the  same  may  have  been  consigned ;  that  on  Sep- 
tember 20,  1889,  the  said  plaintiffs,  as  such  co-partners  and  as  such 
common  carriers,  had  in  their  possession  $41,700,  having  carried  the 
same  from  Ashland  to  Hurley,  and  there  deposited  the  same  in  the 
defendant  bank  for  safe  keeping;  that  the  defendant  negligently 
allowed  said  money,  and  all  of  it,  to  be  stolen  from  said  bank,  for 
which  amount  the  plaintiffs  claim  damages. 

To  this  complaint  the  defendant  demurred  on  the  ground  that  there 
is  a  defect  of  parties  plaintiff,  by  the  nonjoinder  of  said  dormant  part- 
ners.    From  an  order  overruling  said  demurrer  the  defendant  appeals. 

Quarles,  Spence  <2f  Quaries,  for  appellant. 

Winkler,  Flanders,  Smithy  Bottum  (2f  Vilas,  and  W.  K.  Gibson,  for 
respondents. 

Cassoday,  J. : — It  sufiiciently  appears  from  the  complaint  that  the 
plaintiffs,  Piatt  and  Crosby,  are  the  ostensible  partners,  and  that  all 
the  other  partners  not  joined  as  plaintiffs  are  dormant  partners.  It  is 
well  settled  at  common  law  that  a  dormant  partner  need  not  be  joined 
with  his  co-partners  in  an  action  to  recover  partnership  demands. ^ 
Whether  such  action  was  brought  in  the  name  of  the  ostensible  part- 
ners alone  or  in  the  name  of  all  the  partners,  the  same  was  without 
prejudice  to  any  defence  by  way  of  setoff  or  otherwise.  Hilliker  v. 
Loop,  5  Vt.  116.  A  dormant  partner  is  one  who  takes  no  active  part 
in  the  business  of  the  firm,  and  whose  name  does  not  appear  in  the 
title  of  the  partnership,  and  who  is  unknown  to  those  who  give  credit 
to  the  firm.  17  Am.  &  Eng.  Ency.  of  Law,  928.  The  reason  whj-such 
dormant  partners  were  unnecessary  parties  plaintiff  seems  to  have  been 
that  the  contract  or  transaction  was,  so  far  as  the  defendant  was  con- 

^Citing,  Bird  'o.  Fake,  x  Pin.  090;  Lloyd  v.  Archbowle,a  Tannt.  324;  Clark  t.  Miller, 
4  Wend. 638;  Shropshire  v,  Shepperd,3  Ala.  733;  Hilliker  9.  Loop,  5  Vt.116;  Wood  r. 
O'Kelley,  8  Cush.  406;  Waite  T.  Dodge,  34  Vu  181;    Garrett  v.  Muller,  37  Tex.  589. 
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cerned,  with  such  ostensible  partners  alone,  and  without  reference  to 
such  dormant  partners. 

There  is  nothing  in  the  Code  to  take  away  the  force  of  such  reason- 
ing. On  the  contrary,  it  is  expressly  provided  that  "  a  trustee  of  an 
express  trust  .  .  .  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  A  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another."  R.  S.,  sec.  2607.  Thus  it  has  repeatedly  been 
held  that  a  consignor  or  shipper  is,  by  operation  of  the  rule,  regarded 
as  a  trustee  of  an  express  trust,  like  a  factor  or  other  mercantile  agent 
who  contracts  in  his  own  name  on  behalf  of  his  principal,  and  hence, 
though  not  the  owner,  may  sue  the  carrier  for  injury  to  or  loss  of  the 
goods  shipped  during  their  transportation.^  In  De  Wit  v.  Lander,  72 
Wis.  120,  an  ostensible  partner  was  not  joined,  and  hence  the  case  is 
distinguishable.  The  same  principles  have  been  recognized,  if  not 
held,  as  applicable  to  the  nonjoinder  of  dormant  partners.'    One  or 

two  cases  are  cited  from  the  inferior  courts  of  New  York,  which 
seem  to  justify  the  contention  of  the  defendant;  but  we  think 
it  was  not  intended  by  the  Code  to  work  such  change  in  the  rules  of 
pleading. 

Here  the  money  was  deposited  in  the  bank  by  the  plaintiffs,  as  the 
only  ostensible  partners  doing  business  in  the  firm  name  mentioned. 
As  such  ostensible  partners  they  were  certainly  trustees  and  agents  of 
such  dormant  partners.  The  defendant  accepted  the  money  from  such 
ostensible  partners,  and  without  reference  to  such  dormant  partners. 
The  defendant  is  answerable,  therefore,  if  answerable  at  all,  to  the 
plaintiffs,  from  whom  it  received  the  money. 

By  the  Court, — The  order  of  the  Circuit  Court  is  afl&rmed. 

>  Citing^  Hooper  v,  C.  &  N.  W.  R.  Co.,  37  Wia.  91 ;  Waterman  -p.  C,  M.  A  St.  P.  R.  Co., 
61  Wis.  464  ;  Salter  v,  Kraeger,  65  Wis.  217. 

*  Citing^  North  v,  Blo88,30  N.Y.  374;  Howe  w.  Savory,  49  Barb.  403;  Nat.  Bank  v, 
Thomas,  47  N.  Y.  19 ;  ^.eslie  p.  Wiley,  47  N.  Y.  648 ;  Marvin  v,  Wilber,  52  N.  Y.  372. 
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GARD  V.  NEFF. 
Supreme  Court  of  Ohio,  January  Term,  1884. 

[39  O.  S.  607.] 

Error  to  the  District  Court  of  Clarke  County. 

On  December  i,  1871,  Eli  J.  Gard  as  principal,  and  Benj.  M.  Gard  as 
surety,  gave  to  Adam  Neff,  the  guardian  of  Edgar  J.  Barr,  a  minor, 
their  promissory  note  of  the  following  tenor : 

"  $5oa  One  year  after  date,  we,  or  either  of  us,  promise  to  pay  to  Adam 
NeflF,  guardian  of  Eugene  J.  Barr,  or  order,  the  sum  of  five  hundred  dol- 
lars, with  interest  from  date  at  the  rate  of  8  per  cent,  per  annum.  Value 
rec'd.    Interest  payable  annually.    Dec.  ist,  A.  D.  1871. 

"  E.  J.  Gard, 
"  B.  M.  Gard." 

On  May  17,  1875,  Neff,  being  still  such  guardian,  commenced  an  action 
in  the  court  below  upon  this  note,  describing  himself  in  his  petition 
as  such  guardian,  alleging  the  minority  of  his  ward,  his  own  guard- 
ianship, the  non-payment  of  the  note,  except  certain  credits,  and  pray- 
ing judgment  upon  it. 

Upon  the  plaintiff's  ward  attaining  his  majority,  the  defendants 
filed,  upon  leave,  a  joint  supplemental  answer  alleging  this  fact  and 
praying  that  the  action,  for  that  reason,  be  dismissed.  The  plaintiff's 
demurrer  to  this  pleading  was  sustained  and  the  defendants  excepted.* 

Kiefer  <Sf  White^  for  plaintiff  in  error. 

George  Spence  and  J.  K,  Mower,  for  defendant  in  error. 

Owen,  J. — ^Was  there  error  in  holding,  by  sustaining  the  demurrer 
to  the  supplemental  answer,  that  the  coming  to  his  majority  by  the 
ward  of  Neff  was  no  ground  for  dismissing  the  action?  The  proposi- 
tions contended  for  by  the  plaintiff  in  error  are,  that  the  note  in  suit 
was  a  contract  for  the  ward;  that  the  proceeds  belonged  to  him;  that 
the  beneficial  interest  was  his ;  that  Neff  is  named  in  the  note  and  the 
suit  because  of  the  disability  of  the  ward  to  contract  or  sue ;  that  upon 
the  ward  coming  to  his  majority,  the  disability  and  the  guardianship 
at  once  determined,  and  with  them  the  right  of  the  plaintiff  further  to 
prosecute  the  action. 

We  are  not  called  upon  to  consider  the  respective  relations  which 
the  guardian  and  the  ward  sustained  to  this  note  or  its  proceeds,  nor 
to  consider  the  power  of  the  guardian  to  bind  his  ward  by  the  act  of 
taking  the  note,  or  of  bringing  suit  upon  it;  for  if  he  had  no  such 
power,  there  clearly  was  no  error;  and  if  the  position  contended  for  is 
sound,  the  form  of,  and  parties  to  the  action  were  abundantly  pro- 
vided for  by  sections  25  and  2^  of  the  Code  of  Civil  Procedure,  which 
provided  that  every  action  must  be  prosecuted  in  the  name  of  the  real 

^The  statement  of  facts  has, been  abridg^ed. 
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party  in  interest,  except  that  a  person  with  whom  or  in  whose  name  a 
cofitract  is  made  for  the  benefit  of  another  .  .  may  bring  an  action 
without  joining  with  him  the  person  for  whose  benefit  it  is  prose- 
cuted. The  promise  of  the  defendants  was  to  pay  NefT,  who  was 
named  as  guardian ;  the  action  was  by  Neff  as  plaintiff,  although  de- 
scribed as  guardian.  His  right  to  **  prosecute  "  the  action  was  clear, 
and  no  error  intervened  in  the  refusal  to  dismiss  the  action  or  order 
its  abatement  upon  the  ward  reaching  his  majority.^ 

fudgment  affirmed? 


WETMORE  V,  HEGEMAN. 
Court  of  Appeals  of  New  York,  February  7,  1882. 

[88  N,  y.  69.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme  Court, 
affirming  a  judgment  in  favor  of  the  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  appear  in  the 
opinion. 

Samuel  Hand^  for  appellant. 

William  Allen  Butler^  for  respondent.' 

Earl,  J. — The  merits  of  the  original  action  are  not  involved  upon 
this  appeal.  It  is  not  disputed  that  the  amount  reported  by  the 
referee  in  that  action  is  due  from  the  defendant  to  some  one ;  but  the 
claim  made  on  his  behalf  is  that  it  is  not  due  to  the  plaintiff,  and  this 
claim  will  be  first  considered. 

The  original  claim  was  for  money  due  to  the  firm  of  Campbell  & 
Moody,  who  were  the  original  plaintiffs  in  the  action,  from  Charles 
Kelsey,  who  was  the  original  defendant.  The  money  claimed  in  the 
action  was  due  upon  a  contract  between  Campbell  &  Moody  of  the  one 
part  and  Kelsey  of  the  other.  The  action  was  commenced  in  June, 
1855.  Prior  to  that  time  Campbell  &  Moody  had  assigned  to  John  S. 
Gilbert  their  claim  against  Kelsey  under  their  contract  with  him,  to 
secure  Gilbert  for  a  certain  indebtedness  which  they  owed  him.  There- 
after, and  in  January,  1865,  Gilbert,  for  a  good  and  valuable  consider- 
ation, assigned  all  his  claims  against  Campbell  &  Moody  to  James  M. 
Blackwell.  Afterward  a  receiver  of  the  assets  of  the  firm  Campbell  & 
Moody  was  appointed,  and  he,  under  authority  of  the  Court,  assigned 
the  claim  of  Campbell  &  Moody  against  Kelsey,  which  was  involved 
in  the  original  action,  to  James  M.  Blackwell,  and  thus  he,  Blackwell, 
became  vested  with  the  entire  legal  title  to  the  claim.  Afterward 
Blackwell  died,  and  his  administratrix  assigned  the  claim  to  the  pres- 

'Part  of  the  opinion,  on  another  point,  is  omitted. 
'Compare  Reed  v.  Lane  (1S95),  96  Iowa  454.        — Ed, 
^The  arguments  are  omitted. 
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ent  plaintifif,  Wetmore,  and  thus  the  legal  title  to  the  claim  became 
vested  in  him. 

It  appears  that  Blackwell  took  the  assignment  from  Gilbert  and 
from  the  receiver  at  the  instigation  and  request  of  Therasson  & 
Br^-an,  a  firm  of  lawyers  ;  and  that  he  took  and  held  the  claim  ex- 
pressly in  trust  for  them,  he  having  no  interest  therein  except  as 
such  trustee.  It  also  appeared  that  the  assignment  from  Blackwell's 
administratrix  to  this  plaintiff  was  made  at  the  request  and  instig- 
ation of  Therasson  &  Bryan,  and  for  their  benefit,  and  that  the 
plaintiff  took  the  assignment  to  himself  and  holds  the  claim  expressl3' 
in  trust  for  them. 

The  title  of  the  plaintiff,  therefore,  for  the  purposes  of  this  action,  is 
just  as  valid  and  effectual  for  every  purpose  as  if  he  held  the  claim 
absolutely  in  his  own  right.  The  title  has  been  placed  in  him  by  the 
only  persons  interested  therein  against  the  defendant.  Recovery  by 
him  and  payment  to  him  wnll  be  an  absolute  protection  to  the  de- 
fendant, and  that  is  all  he  can  require.  He  alleges  no  equities,  set- 
off, or  counterclaims  against  Therasson  &  Bryan,  and  hence  their  ab- 
sence as  parties  to  the  action  can  in  no  way  harm  or  embarrass  him. 
The  plaintiff  is,  therefore,  within  the  meaning  of  section  113  of  the 
Code  of  Procedure,  a  trustee  of  an  express  trust,  and  can,  therefore, 
maintain  this  action  without  joining  with  himself  the  persons  bene- 
ficially interested  in  the  claim.i 

It  is,  however,  objected  on  the  part  of  the  defendant  that  as  Black- 
well  held  the  claim  upon  an  express  trust  for  Therasson  &  Bryan,  it 
did  not  pass  to  his  administratrix,  and  hence  her  assignment  to  the 
plaintiff  at  the  request  and  upon  the  procurement  of  Therasson  & 
Bryan  did  not  pass  to  him  any  title.  This  claim  is  not  well  founded. 
This  trust  did  not  devolve  upon  the  Supreme  Court  upon  the  death 
of  Blackwell,  as  claimed  by  the  counsel  for  the  appellant.  It  was  a 
trust  pertaining  to  personal  property,  and  it  is  well  settled  that  the 
legal  title  to  the  property  upon  the  death  of  the  trustee  in  such  a 
case  passes  to  the  legal  representatives  of  the  trustees.  Bunn  i\ 
VaughaUy  5  Abb.  Pr.  N.  S.  269;  Emerson  v,  Bleakley^  id.  350;  Boone  v. 
Citizens^  Savings  Bank,  84  N.  Y.  83.  Under  these  authorities  it  is 
clear  that  the  administratrix  of  Blackwell  could  transfer  the  legal  title 
to  this  claim  of  the  plaintiff,  and  as  the  transfer  was  made  by  the  pro- 
curement and  upon  the  request  of  the  sole  beneficiaries  under  the 
trust,  no  question  whatever  can  be  made  that  the  plaintiff  had  a  per- 
fect title  and  has  a  sufficient  standing  to  enable  him  to  maintain  this 
action. 2 

All  concur.  Judgment  affirmed. 

>  Citings  Considerant  v.  Brisbane,  aa  N.  Y.  3S9;  Allen  v.  Brown,  44  id.  aaS;  Greene  r. 
The  Niag^ara  Fire  Ins.  Co.,  6  Hun  12S;  Cummins  9.  Barkalow,  i  Abb.  Ct.  App.  Dec.  479. 

*  The  further  point  was  made  that  Therasson  &  Bryan,  in  procuring^  the  title  of  this 
claim  to  be  placed  in  the  name  of  Blackwell,  and  afterward  in  the  name  of  the  plaintiff. 
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WYNNE  V.  HECK. 
Supreme  Court  of  North  Caroi^ina,  February  Term,  1885. 

[92  N.  C  414.] 

Civil  action  tried  on  the  report  of  a  referee,  and  the  exceptions  filed 
thereto.  The  Court  adopted  the  findings  of  fact  and  affirmed  the  con- 
clusions of  law  of  the  referee,  overruled  the  plaintiff's  exceptionSj 
and  adjudged  the  action  be  dismissed.  From  this  judgment  the  plain- 
tiff appealed. 

Messrs,  Gray  <2f  Stamps  and  Armistead  Jones^  for  plaintiff. 

Messrs.  Pace  <2f  Holding,  for  defendant 

Merrimon,  J. — The  plaintiff  alleged  in  his  complaint  that  the  de- 
fendant was  indebted  to  him  on  sundry  accounts  in  the  sum  of  $679. 
48.  This,  the  defendant,  in  his  answer,  denied,  and  thus  it  became 
necessary  for  the  plaintiff  to  establish  his  alleged  debt  by  proper 
proof.  ^ 

By  consent  of  the  parties,  the  whole  matter  in  contention  was  re- 
ferred, under  the  code  of  civil  procedure,  with  instructions  to  the 
referee  to  report  his  findings  of  law  and  fact.  The  referee  among 
other  things,  reported  as  follows : 

*'  Prior  to  the  commencement  of  this  action,  E.  R.  Stamps,  an  attor- 
ney at  law,  had  certain  claims  against  the  plaintiff  in  his  hands  for 
collection,  and  presented  the  same  to  him  for  payment,  who  thereupon 
transferred  to  the  said  Stamps  the  account  on  which  this  action  is 
brought,  for  collection,  it  being  agreed  between  them  at  the  time,  that 
said  Stamps  should  collect  the  same  and  apply  the  proceeds  to  the 
claims  so  held  by  him  for  collection  against  the  said  Wynne. 

**The  plaintiff  can  not  maintain  this  action,  but  it  should  have 
been  brought  in  the  name  of  the  said  E.  R.  Stamps  as  trustee  of  an 
express  trust." 

Upon  these  findings  the  court  held,  and  we  think  properly,  that  the 
plaintiff  could  not  recover.  It  is  obvious  that  the  plaintiff  sold  and 
transferred  his  debt  against  the  defendant  to  E.  R.  Stamps,  upon  the 
express  trust  that  he  should  collect  the  same,  and  apply  the  money 
when  collected  to  the  payment  of  the  debts  he,  as  attorney,  held 

violated  the  section  of  the  Revised  Statutes  (2  R.  S.  a88,  $  71)  which  provides  that  ^*  no  at- 
torney, counselor,  or  solicitor  shall  directly  or  indirectly  buy,  or  be  in  any  manner  inter- 
ested in  buying,  any  bond,  bill,  promissory  note,  bill  of  exchangee,  book  debt,  or  other 
thing  in  action  with  the  intent  and  for  the  purpose  of  bringing  any  suit  thereon.*'  But 
the  Court  was  of  opinion  that  in  the  circumstances  of  the  case  there  was  no  violation  of 
this  statute.  ^*  The  facts  admitted  in  the  pleadings  and  proved  upon  the  trial  show  clearly 
that  this  claim  was  not  purchased  for  the  purpose  of  bringing  a  suit  thereon.  Before 
Therasson  &.  Bryan  became  interested  therein  a  suit  had  been  instituted  upon  the  claim  by 
another  attorney,  and  that  suit  was  pending.^*  -^Ed. 
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against  the  plaintiff  for  collection.  The  trustee  had  the  ownership  of 
the  debt,  and  he  was  charged  by  the  trust  to  collect  it,  not  for  the 
plaintiff,  but  for  certain  of  his  creditors.  The  plaintiff  could  not  of 
right  reclaim  it,  nor  could  he  sell  or  dispose  of  it  to  another,  except 
subject  to  the  trust.  The  debt  belonged  to  Stamps  as  trustee  of  an 
express  tnist.  The  Code,  sec.  177,  provides  that  the  action  must  be 
brought  in  the  name  of  the  party  in  interest,  unless  as  otherwise  pro- 
vided, and  section  179  provides,  that  the  trustee  of  an  express  trust 
may  sue  without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted,  but  he,  in  such  case,  must  sue  alone,  or  join  the 
beneficiary  with  him.     Willey  v.  Catlings  70  N.  C.  410. 

The  counsel  for  the  plaintiflf  cited  and  relied  upon  Abrams  v.  Cure- 
ton,  74  N.  C.  523.  That  case  is  not  like,  but  very  different  from  this. 
In  this  case,  the  plaintiff  transferred  his  debt  to  the  trustee  for  a  valu- 
able consideration,  that  is,  that  the  trustee  would  collect  the  debt,  and 
with  the  money  pay  certain  debts  owed  by  the  plaintiff  to  certain  per- 
sons. In  that  case  there  was  no  consideration.  Abrams  was  merely 
an  agent  or  attorney,  who  undertook  to  collect  certain  notes  for  the 
owner  of  them,  who  did  not  part,  nor  intend  to  part,  with  the  owner- 
ship of  them. 

There  is  no  error,  and  the  judgment  must  be  affirmed.   • 

No  error.  Judgment  affirmed. 


FERGUSON  V,  McMAHON. 
Supreme  Court  op  Arkansas,  November  Term,  1889. 

[52  Ark,  433.] 

John  T.  McMahon  brought  replevin  against  J.  T.  and  J.  N.  Fergu- 
son, to  recover  four  bales  of  cotton  which  he  claimed  as  agent  of 
Thomas  E.  McMahon,  under  a  mortgage  executed  to  the  latter  by 
Daniel  Dixon,  who  sold  the  cotton  to  the  defendants. 

One  of  the  instructions  given  to  the  jurj*-  is  as  follows :  "  If  the 
jury  believe  from  the  evidence  that  one  Dan  Dickson  raised  the  cotton 
in  question,  and  that  he  had  mortgaged  the  same  to  Thomas  E.  Mc- 
Mahon, to  secure  a  debt,  and  that  said  debt  has  not  been  ivMy  paid ; 
that  said  mortgage  had  been  filed  or  recorded  before  the  purchase  of 
the  cotton  in  question  by  the  defendants,  and  in  the  county  where 
said  cotton  was  grown,  then  you  will  find  for  the  plaintiff,  pro\nded 
you  find  that  the  plaintiff  was  the  agent  of  said  Thomas  E.  Mc- 
Mahon." 

The  verdict  and  judgment  were  for  the  plaintiff,  and  the  defendants 
appealed. 

Sec.  4936  Mansf  Dig.  is  as  follows :     *•  An  executor,  administrator, 
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^ardian,  trustee  of  an  express  trust,  a  person  with  whom,  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  or  the 
State,  or  any  oflScer  thereof,  or  any  person  expressly  authorized  by  the 
statute  to  do  so,  may  bring  an  action  without  joining  with  him  the 
person  for  whose  benefit  it  is  prosecuted." 

Atkinsotiy  Tompkins  &  Greeson^  for  appellant. 

C.  C,  Hambyy  for  appellee.^ 

CocKRiLi*,  C.  J. — No  reason  is  disclosed  for  allowing  a  recovery  for 
the  benefit  of  Thomas  E.  McMahon  in  the  name  of  John  McMahon. 
He  is  not  a  trustee  for  Thomas  E.;  the  mortgage  contract  was  not 
made  in  his  name;  nor  is  he  a  person  with  whom  the  contract  was 
made  and  therefore  entitled  to  sue  in  his  own  name,  within  the  mean- 
ing of  Sec.  4936  of  Mansf  Dig. 

It  is  true  that  the  plaintiff,  John  McMahon,  conducted  the  nego- 
tiations which  led  to  the  mortgage,  and  also  directed  its  execution, 
but  he  is  not  a  party  to  the  instrument,  and  in  all  his  dealings  was 
onl}'  the  agent  of  Thomas  E.  McMahon,  the  mortgagee.  An  agent 
who  makes  a  contract  for  his  principal  in  the  principal's  name,  is  not, 
in  anj'  legal  sense,  a  person  with  whom  the  contract  is  made ;  the  con- 
tract in  such  a  case  is  with  the  principal  only,  and  he  alone  is  autho- 
rized to  enforce  it  Bliss  on  Code  PI.,  g  56.  The  agent  in  such  a  case 
has  not  necessarily  even  the  implied  authority  to  discharge  the  con- 
tract by  receiving  what  is  due  upon  it,  much  less  the  right  to  enforce 
payment  by  suit.     Meyer ^  Bannerman  &  Co.  v.  Stone^  46  Ark.  210. 

The  Court  erred,  therefore,  in  instructing  the  jury  that  John  Mc- 
Mahon could  in  any  event  recover  the  property  in  dispute  upon  the 
faith  of  the  mortgage  executed  to  Thomas  E.  McMahon. 

If  John  McMahon  was  the  bailee  of  the  property,  or  had  a  special 
interest  in  it,  as  he  testified,  he  could  maintain  an  action  in  his  own 
name  against  one  who  wrongfully  deprived  him  of  the  possession. 
Bliss  Code  PL,  on  supra.  But  the  evidence  was  conflicting  upon  that 
phase  of  the  case,  and  we  can  not  disregard  the  error  pointed  out. 

Reverse  the  judgment  and  remand  the  cause  for  a  new  trial  in  ac- 
cordance with  this  opinion.' 

*The  arg^nments  are  omitted. 

•See  Swift  v.  Szvi/i  (1873), 46  Cal.  a&j:  "It  is  objected  that  the  judgement  U  errone- 
ous because  fa^ooo  of  the  money  sued  for  belong^ed  to  one  Ann  Reed.  We  think  the  ob- 
jection well  taken.  It  is  evident,  from  the  testimony  of  the  plaintiff,  that  in  loaning^  this 
money  he  acted  as  the  agent  of  Ann  Reed,  and  loaned  the  money  as  her  money.  He  did 
not  pretend  to  be  acting*  for  himself.  She  was  consulted,  and  directed  as  to  the  terms  of 
the  loan.  The  indebtedness  arose  to  her  then,  and  not  to  the  plaintiff.  The  indebtedness 
not  being  to  him,  of  course  the  plaintiff  could  not  sue  for  it." — Per  Bblchbr,  J. 

And  generally,  as  to  the  right  of  a  mere  agent  to  sue  in  his  own  name,  see  Crescent 
Furniture  Co,  v,  RaddatM  (1887),  28  Mo.  App.  210.  [Action  in  a  justice^s  court "  by  B.  G.  as 
agent  of  G.  R.'*]:  *^In  this  state  civil  actions  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  with  certain  statutory  exceptions.  Rev.  Slat.,  $$3462, 34^.  These  excep- 
tions do  not  extend  so  far  as  to  allow  a  person  to  prosecute  an  action  in  his  own  name  as 
the  agent  of  some  other  person.  No  such  thing  is  known  to  our  remedial  system,  or  to 
any  other  remedial  system  with  which  we  are  acquainted.    A  trustee  of  an  express  trust 
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SANDERSON  ET  AL.  v.  CERRO  GORDO  COUNTY. 
Supreme  Court  of  Iowa,  May  15,  1890. 

[80  Iowa  89.] 

The  plaintiffs  are  the  trustees  and  the  clerk  of  Grant  township,  in 
the  defendant  county,  and  by  virtue  of  their  offices  they  constitute  the 
board  of  health  of  said  township. 

The  petition  shows  that  in  August,  1886,  certain  inhabitants  in 
Grant  township  were  infected  with  smallpox  to  the  extent  that  the 
public  health  of  the  township  was  in  danger ;  that,  to  make  suitable 
provision  against  such  danger,  the  plaintiffs,  as  a  board  of  health,  apK 
pointed  one  J.  R.  Jones  as  a  physician  for  the  board,  and  directed  him 
to  take  charge  of  the  matter,  and  adopt  such  measures  as  he  thought 
suitable  to  prevent  the  spread  of  the  disease ;  that  Jones,  in  the  per- 
formance of  this  duty,  rendered  services  of  the  value  of  $170.50;  that 
the  plaintiffs,  in  their  capacity  as  trustees  and  clerk  of  the  township, 
levied  a  tax  of  $300  on  the  taxable  property  of  the  township  in  Sep- 
tember, 1886,  for  the  use  of  said  board  of  health  in  smallpox  matters, 
which  tax  was  collected  by  the  treasurer  of  the  county  and  paid  over 
to  Grant  township ;  that  on  November  i,  1886,  the  board  of  health  paid 
from  the  money  so  raised  the  amount  due  Jones ;  that  the  claim  there- 
for was  filed  with  the  board  of  supervisors  of  the  defendant  county, 
and  by  it  refused.  The  petition  avers  that  the  plain tifife  are  entitled 
to  recover  the  amount  for  the  use  of  the  board  of  health  of  said  town- 
ship, and  asks  judgment  accordingly. 

To  this  petition  a  demurrer  was  filed,  and,  among  other  grounds,  it 
is  urged  that  the  plaintiffs  are  not  proper  parties  to  maintain  the  suit. 
The  district  court  sustained  the  demurrer,  and  from  a  judgment  for 
the  defendant  the  plaintiffs  appeal. 

Jokn  Cliggit^  for  appellants. 

/.  /.  Clark,  County  Attorney,  for  appellee. 

Granger  J. — ^We  deem  it  unnecessary  to  refer  to  more  than  one 
ground  of  the  demurrer,  as  it  seems  decisive  of  the  case.  There  is  no 
pretense,  but  in  fact  it  is  expressly  urged,  that  the  suit  is  by  the 
plaintiffs  in  their  official  capacity,  '*  for  the  use  and  benefit  of  the 

may,  under  $  3463,  sue  in  his  own  name;  but  then  the  legal  title  and,  where  possession  is  in 
controversy,  the  rig:ht  of  possession,  if  any,  is  in  him,  and  not  in  the  beneficiaries  of  the 
trust.  ...  A  person  can  prosecute  or  defend  in  our  courts  either  in  person  or  by  attor- 
ney, and  in  justices*  courts  he  can  do  it  by  an  agent  who  is  not  an  attorney.  Rev.  Slat, 
$$2905,3908,3911.  But  where,  in  justices*  courts,  he  prosecutes  by  agent,  the  proceeding 
must  run  in  the  name  of  the  principal,  just  as  in  a  court  of  record.**->-^#r  Thompson,  J. 

See  also  Sandmeyer  v,  Dakota  F,  dt  AT.  Ins,  Co.  (1891),  a  S.  D.  346,351.  Draper  p.  Farris 
(i^3)t  56  Mo.  4x7, 419.    Mitchell  v,  St.  Mary  (1897),  14^  ^^^'  m* 

Compare  Ludwig  v.  Gillespie  (18S7),  105  N.  Y.  653,  ante  p.  337:  Meleker^as  Attorney  and 
Agent^  V.  Kreiser  (1S97),  31  Misc.  159,  anie  p.  338;  S.  C.,2S  App.  Div.  36a, ante  p.  330.  — iCdL 
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township,  or  for  the  local  board  of  health."  The  action  is  at  law,  and 
we  must  look  to  the  provisions  of  the  statute  for  a  recognition  of  their 
right  to  bring  the  suit. 

Appellants  do  not  attempt  to  point  out  a  section  of  the  statute,  or  a 
decision,  as  authority  for  this  proceeding,  except  the  case  of  Long  v, 
Enisley^  57  Iowa  13,  wherein  it  was  held  that  a  township  clerk  could 
maintain  a  suit  to  recover  money  to  which  he  was  entitled  by  virtue 
of  his  ofl&ce,  such  as  road  funds  ;  but  the  facts  in  this  case  are  widely 
different.  We  know  of  no  law  giving  the  plaintiffs  the  right  to  receive 
and  hold  the  funds  in  question,  conceding  the  liability  of  the  county 
for  its  payment.  The  code,  section  2543,  provides,  that,  *'  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  as 
provided  in  the  next  section."  It  is  plain  that  the  plaintiffs  are  prose- 
cuting the  suit  in  a  representative  capacity,  and  we  inquire  if  they 
come  within  the  exceptions  of  section  2544.  It  provides :  "  An  exe- 
cutor or  administrator,  a  guardian,  a  trustee  of  an  express  trust,  a 
party  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another,  or  a  party  expressly  authorized  by  statute,  may  sue  in  his 
own  name,  without  joining  with  him  the  party  for  whose  benefit  the  suit 
is  prosecuted."  With  all  that  appellants  claim,  the  township  or  the 
board  of  health  must  be  held  as  the  real  party  in  interest.  Appellants 
say  that  the  "  local  board  .  .  .  have  a  trust  capacity  "  which  entitles 
them  to  act.  If  it  is  true  that  they  have  as  to  the  funds  in  question — 
which  we  must  not  be  understood  as  holding — still  it  is  not  an  express 
trust,  but  one  clearly  arising  by  implication,  and  the  plaintiffs  are  not 
within  the  provision  of  the  statute.  We  think  it  unnecessary  to 
elaborate,  and  the  judgment  of  the  district  court  is  Affirmed,^ 


LEWIS  V,  WHITTEN  ET  AL. 
Supreme  Court  of  Missouri,  November  28,  1892. 

[112  Mo.  318.] 

The  facts  are  given  in  the  opinion. 

Neal  &  Duckworth  and  Z>.  H,  Mclntyre  for  plaintiffs  in  error. 

John  H.  Lucas  and  Calvird  &  Lewis  for  defendant  in  error.* 

Brace,  J. — ^This  is  an  action  brought  in  the  Circuit  Court  of  St. 
Clair  county  by  Robert  E.  Lewis,  plaintiff,  against  Stokley  D.  Whitten 
and  James  Elliott,  defendants,  to  set  aside  a  deed  executed  by  Whit- 
ten and  wife,  bearing  date  June  14,  1881,  conveying  a  tract  of  land  in 
said  county  to  Elliott  for  the  expressed  consideration  of  $3,600,  on  the 

1  See  the  remark  of  Dixon,  C.  J.,  in  Robhins  v.  Deoerill  (1S65),  ao  Wis.  14a,  149,  given  in 
the  text,  anU .    Compare  McHenry  v.  Painter  (1882),  58  Iowa  365, 368  — J^dl 

■The  arguments  are  omitted. 
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ground  that  this  deed  was  made  without  consideration,  and  with  the 
intent  upon  the  part  of  Whitten  to  hinder,  delay,  and  defraud  his 
creditors,  in  which  fraudulent  intent  Elliott  participated. 

The  trial  court  so  found,  and  set  aside  and  annulled  the  deed;  the 
case  is  brought  here  by  the  defendants  on  writ  of  error. 

It  appears  from  the  evidence  that,  prior  to  the  April  Term,  1881,  of 
the  Circuit  Court  of  Henry  county,  a  son  of  Whitten  had  been  ar- 
rested for  grand  larceny  in  said  county,  which  adjoins  St.  Clair  on  the 
north;  that  Whitten  had  entered  into  a  recognizance  to  the  State  of 
Missouri  in  the  sum  of  $1,000  for  the  appearance  of  his  son  at  the 
April  Term  aforesaid  of  the  Henry  County  Circuit  Court,  to  answer 
such  charge ;  that  at  the  said  term  the  son  was  indicted  for  grand  lar- 
ceny, but  failing  to  appear  the  recognizance  was  forfeited ;  and  that  on 
June  14th  following-  the  deed  in  question  was  executed.  The  tract 
conveyed  contains  about  315  acres  of  land,  worth  at  that  time  between 
$4,000  and  $5,000.     .     .     . 

On  January  28,  1885,  an  alias  execution  on  the  judgment  in  favor 
of  the  state  against  Whitten  on  the  forfeited  recognizance  was  issued 
to  the  sheriflf  of  St.  Clair  county  from  the  office  of  the  Clerk  of  the 
Circuit  Court  of  Henry  county,  and,  on  March  3,  1885,  the  land  was 
sold  by  virtue  of  this  execution  by  said  sheriff. 

At  that  time  the  plaintiff,  Robert  E.  Lewis,  was  the  prosecuting  at- 
torney of  Henry  county.  At  the  sheriff's  sale  he  became  the  pur- 
chaser thereof,  being  the  highest  bidder  at  the  price  of  $434 ;  and  on 
the  same  day  the  said  Sheriff  duly  executed  and  acknowledged  his 
deed  conveying  said  land  to  the  plaintiff,  in  consideration  of  said  pur- 
chase price,  the  receipt  of  which  he  therein  acknowledged ;  and  on 
March  14,  1885,  this  suit  was  commenced.     .     .     . 

The  defendant  Whitten  in  his  answer  alleged  that  the  plaintiff  was 
the  attorney  for  the  state  of  Missouri,  paid  nothing  for  his  purchase, 
and  is  holding  the  same  as  trustee  for  the  state.  And  on  the  trial 
Whitten  offered  to  prove  that  the  "  plaintiff  was  the  prosecuting  attor- 
ney of  Henry  county,  Missouri,  from  the  first  of  January,  1883,  to  the 
first  of  January,  1887 ;  that  while  acting  as  such  prosecuting  attorney 
he  came  to  the  city  of  Osceola,  attended  the  sale  of  the  land  in  con- 
troversy under  forfeiture  of  the  bond,  and  bid  in  the  land ;  that  the 
plaintiff  did  not  pay  and  never  has  paid  the  amount  of  his  bid  into 
the  school  fund  of  Henry  county ;  that  plaintiff  did  not  execute  and 
never  has  executed  to  Henry  county  any  bond  or  agreement  to  the 
school  fund  of  said  county,  making  good  his  bid ;  that  the  plaintiff 
was  not  a  purchaser  of  the  land  in  controversy  for  a  good  and  valu- 
able consideration ;  that  he  never  paid  anything  on  said  bid,  nor  se- 
cured the  same  bj''  bond  or  otherwise ;  that  he  was  not  the  authorized 
agent  of  Henry  county  for  the  purpose  of  bidding  said  land  in ;  that 
he  had  no  appointment  or  authority  in  writing ;  that  the  plaintiff  bid 
said  land  off  and  took  the  deed  in  his  own  name." 
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So  far  as  this  evidence  tended  to  contradict  the  sheriff's  return,  it 
■was  inadmissible.  The  object  of  the  offer,  however,  seems  to  have 
been  to  show  (and  it  is  so  argued  here)  that  the  plaintiff  is  not  the 
real  party  in  interest,  and,  therefore,  can  not  maintain  this  action. 

This  point  is  not  well  taken.  The  whole  object  of  this  suit  is  to  set 
aside  an  alleged  fraudulent  deed  to  land,  the  legal  title  of  which  is 
vested  in  the  plaintiff,  if  the  allegation  of  fraud  is  shown  to  be  true. 
It  does  not  follow  because  the  plaintiff,  owing  to  the  ofl&cial  relation 
he  sustained  to  the  state,  to  the  county  of  Henry,  and  its  school  fund, 
at  the  time  of  the  purchase,  after  being  reimbursed  for  the  amount  he 
expended  in  securing  the  title  and  compensation  for  his  services  as 
such  official,  will  hold  the  title  to  the  land  in  trust  for  the  benefit  of 
the  school  fund  of  Henry  County,  that  he  is  not  the  proper  party  to 
sue.  The  purchase  was  made  for  his  own  benefit  to  the  extent  of 
such  reimbursement  and  compensation,  and  for  the  benefit  of  the 
school  fund  to  the  extent  of  the  remainder.  This  purchase  was  a 
contract  made  by  the  plaintiff,  in  his  own  name  for  the  benefit  of 
himself  and  the  school  fund,  and  he  is  the  proper  party  to  sue  in  this 
action,  not  only  for  the  protection  of  liis  own  individual  interest,  but 
also  that,  as  trustee  of  an  express  trust  within  the  definition  of  the 
statute,  in  a  contract  made  in  his  own  name  for  the  benefit  of  another, 
he  may  be  enabled  to  discharge  his  obligation  to  the  cestui  que  trust 
for  whose  benefit  the  purchase  was  also  made. 

The  judgment  is  affirmed. 

All  concur.  1 
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PANY. 

New  York  Common  Pleas,  General  Term,  June,  1894. 

[9  Misc.  70.] 

Appeal  from  a  judgment  of  the  District  Court  in  the  City  of  New 
York,  rendered,  without  a  jury,  in  favor  of  the  plaintiff. 

Thotnas  Gilleratiy  for  respondent. 

C.  N.  Bovee,  Jr.,  and  /.  McG.  Goodale,  for  appellant. 

BiscHOPP,  J. — The  plaintiff  sued  upon  a  policy  of  insurance  upon 
the  life  of  her  brother,  and  in  which  she  was  designated  as  the  bene- 
ficiary. As  a  counterclaim  defendant  interposed  a  judgment  obtained 
against  the  plaintiff  and  assigned  to  the  former. 

By  stipulation  of  the  parties,  made  upon  the  trial  and  appearing  in 
the  return,  it  was  admitted  that  the  plaintiff  was  entitled  to  recover 
the  amount  of  the  policy  in  suit,  there  being  no  defences  thereto; 

I  Part  of  the  opinion,  on  other  points,  is  omitted. 
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and,  upon  the  other  hand,  the  plaintiff  conceded  that  the  judgment 
upon  which  claim  was  made  by  the  defendant  had  been  duly  assigned 
for  sufficient  consideration,  and  that  the  plaintiff  was  the  person 
against  whom  such  judgment  had  been  obtained.  Upon  the  trial  it 
was  conceded  furthermore,  on  the  part  of  the  plaintiff,  that,  were  she 
suing  for  her  individual  benefit,  the  amount  of  the  counterclaim,  in 
excess  of  the  sum  due  upon  the  policy,  should  properly  be  allowed  in 
judgment  for  the  defendant.* 

Such  being  the  attitude  of  the  parties,  evi^dence  was  given  on  be- 
half of  the  plaintiff,  under  objection,  showing  an  oral  agreement  be- 
tween the  plaintiff  and  the  insured  which  was  to  the  effect  that,  in 
consideration  of  the  policy  and  the  payment  of  the  premiums  as  they 
accrued  from  time  to  time,  and  the  receipt  of  the  proceeds  of  the 
policy  upon  the  death  of  the  insured,  the  plaintiff  would  defray  the 
funeral  expenses  of  the  insured.  It  was  also  a  part  of  such  oral 
agreement  that  one  Finan,  an  undertaker,  should  be  emplo3'ed  on  the 
occasion  of  the  insured's  burial.  The  justice  below  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  amount  claimed,  disregarding 
the  counterclaim  interposed  by  the  defendant,  the  judgment  resting 
apparently  upon  the  provisions  of  section  502,  subdivision  3,  of  the 
Code  of  Civil  Procedure,  which  are  as  follows :  •*  If  the  plaintiff  is  a 
trustee  for  another,  or  if  the  action  is  in  the  name  of  a  plaintiff  who 
has  no  actual  interest  in  the  contract  upon  which  it  is  founded,  a 
demand  against  the  plaintiff  shall  not  be  allowed  as  a  counterclaim, 
but  so  much  of  a  demand  existing  against  the  person  whom  he  rep- 
resents, or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the 
plaintiff's  demand,  must  be  allowed  as  a  counterclaim,  if  it  might 
have  been  so  allowed  in  an  action  brought  by  the  person  beneficially 
interested."     .      .     .  * 

That,  in  consideration  of  the  policy  and  the  payment  of  the  premi- 
ums by  the  insured,  the  plaintiff  may  have  rendered  herself  liable  to 
the  personal  representatives  of  the  insured,  or  to  the  undertaker, 
upon  her  promise  to  pay  the  funeral  expenses  of  the  insured,  does  not 
render  either  the  representatives  or  the  undertaker  beneficially  inter- 
ested in  the  policy  issued  by  the  defendant.  If  that  were  otherwise, 
this  action  would  not  be  maintainable,  since,  by  express  provision  of 
law  (Code  Civ.  Proc.,  §  449),  the  action  must  be  brought  in  the  name 
of  the  real  party  in  interest.  The  institution  and  prosecution 
of  the  action  by  the  plaintiff  as  the  beneficiary  named  in  the 
policy  is,  therefore,  in  and  of  itself  a  refutation  that  another  is 
the  real  party  in  interest  To  hold  that  the  counterclaim  is  not 
available  to  the  defendant  because  another  than  the  plaintiff  is  the 

1  Citings  Wells  v.  Henshaw,  3  Bosw.  635;  Clark  v.  Story,  29  Barb.  395;  Code  Civ.  Proc., 
$1909. 

*  Part  of  the  opinion,  touching^  on  the  application  of  this  section  to  an  action  brought  in 
the  District  Court,  is  omitted. 
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real  part}'  in  interest  respecting  the  demand  sought  to  be  enforced,  is 
to  say  that  the  plaintiff  is  not  entitled  to  a  recovery.  The  plaintiflf's 
contentions  respecting  her  claim  and  the  defendant's  counterclaim 
are,  therefore,  plainly  inconsistent.  She  is  either  the  party  in  interest, 
and  then  the  counterclaim  is  available,  or  she  is  not  the  party  in 
interest,  and  then  she  can  not  maintain  the  action.  By  bringing  and 
prosecuting  the  action,  and  asserting  her  right  to  recover,  she  insists 
that  she  is  the  party  in  interest  respecting  the  demand  in  suit,  and  so, 
hy  her  own  admission,  the  defendant's  counterclaim  is  available 
against  her.     A  judgment  in  her  favor  determines  that  it  was. 

It  is  apparent  that  subdivision  3  of  section  502  of  the  Code  of  Civil 
Procedure  must  be  read  with  the  provision  of  section  449,  and  that 
the  persons  against  whom  a  personal  indebtedness  shall  not  be 
available  to  the  defendant  as  a  counterclaim  are  such  as  may  be  prop- 
erly classed  as  "trustees  of  express  trusts. "*  No  express  trust  in 
favor  of  the  legal  representatives  of  the  insured,  or  the  undertaker, 
was  created  by  the  plaintiff's  oral  agreement  to  pay  the  funeral  ex- 
penses.* 

As  between  the  parties  to  the  insurance  contract,  the  promise  of  the 
defendant  to  pay  the  amount  named  in  the  policy  does  not  appear  to 
have  been  made  for  the  benefit  of  any  person  other  than  the  plaintiff, 
the  beneficiary  designated  in  the  policy.  Defendant  was  no  party  to 
plaintiff's  alleged  oral  agreement.  Hence  it  can  not  be  successfully 
urged  that  the  contract  which  the  plaintiff  sought  to  enforce  with  this 
action  was  made  with  her,  or  in  her  name,  or  with  the  insured,  or  in 
the  name  of  the  insured,  for  the  benefit  of  either  the  personal  repre- 
sentatives of  the  insured  or  the  undertaker.  Plainly,  then,  the  case  is 
not  one  within  the  operation  of  the  provision  of  section  449  of  the 
Code  of  Civil  Procedure,  that  **  a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another,"  shall  be  deemed  to  be 
the  trustee  of  an  express  trust. 

The  foregoing  considerations  lead  to  the  conclusion  that  the  justice 
erred  in  disallowing  defendant's  counterclaim,  and  that  the  Judgment 
should  be  reversed. 

Judgment  reversed  and  new  trial  granted^  with  costs  to  the  appellant 
to  abide  the  event, 

BooKSTAVER,  J.,  concurs. 

*  Citings  Hood  v,  Hayward,  134  N.  Y.  1,24;  Sperb  v.  McGoun,  no  id.  605,610;  Wetmore 
V.  Porter,  9a  id.  76, 83;  United  States  Trust  Co.  v.  Stanton,  139  id.  531,  534;  Duncan  r,  China 
Mut.  Ins.  Co.,  129  id.  337,  246. 

*  Citing^  Pomeroy,  Rem.  &  Rem.  Rights,  $$  171-1S2;  Considerant  v.  Brisbane,  32  N.  Y. 
389. 
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IIENXING  r.  RAYMOND. 
Supreme  Court  of  Minnesota,  June  25,  1886. 

[35  Min?i.  303.] 

The  plaintiff,  as  receiver  of  the  assets  of  a  partnership,  brought 
this  action  in  the  district  court  for  Winona  county,  to  recover  for 
goods  sold  and  delivered  by  the  partnership.  The  action  was  tried 
without  a  jury,  before  Start,  J.,  who  ordered  judgment  for  the  plain- 
tiff, from  which  the  defendant  appeals. 

Uqyd  Barber,  for  appellant. 

Berry  &  Morey^  for  respondent. 

Mitchell,  J. — In  an  action  pending  in  the  circuit  court  of  Cook 
county,  Illinois,  to  dissolve  the  partnership  between  the  parties  to 
that  suit,  plaintiff  was,  by  order  of  the  court,  appointed  receiver  of 
all  and  singular  the  business  and  property  of  the  partnership,  with 
power  and  authority  "  to  take  possession  of  all  the  accounts,  stock  in 
trade,  money,  effects,  and  property,  of  every  kind  and  nature,  wher- 
ever situated,  and  to  colled  all  outstanding  debts  due  to  said  partfier- 
shipy  Plaintiff  brings  this  action  to  collect  a  debt  due  the  copartner- 
ship. It  does  not  appear  what  powers  or  rights  over  the  property  are 
given  to  such  receivers  \iy  the  statute  of  Illinois.  There  is  no  statute 
in  this  state  expressly  giving  a  receiver  authority  to  maintain  such  an 
action.  We  must  assume  that  the  plaintiff  is  what  is  called  a  •*  com- 
mon-law receiver,"  with  just  such  powers  as  are  given  him  by  the 
order  of  the  court. 

No  question  is  made  as  to  the  power  of  the  court  to  authorize  this 
receiver  to  bring  action  to  collect  debts  due  the  copartnership. 
Neither  is  it  claimed,  as  we  understand  appellant,  that  the  authoril}- 
here  given  to  collect  does  not  include  authority  to  bring  suit  when 
necessary.  The  only  point  raised  is  that  plaintiff  can  not  maintain 
such  an  action  in  his  own  name,  but  should  have  brought  it  in  the 
name  of  the  partnership  to  whom  the  debt  was  due. 

The  rule  generally  laid  down  in  the  books  is  that,  where  a  receiver 
is  appointed  under  the  equity  powers  of  the  court,  he  can  not  sue  in 
his  own  name,  but  the  action  must  be  brought  in  the  name  of  the 
legal  owner  of  the  property,  who  will  be  compelled  to  allow  the 
use  of  his  name  for  that  purpose.  This  rule  seems  to  be  pred- 
icated upon  the  idea  that  a  common-law  receiver  is  the  mere  cus- 
todian of  the  property,  and  can  not  be  considered  as  an  assignee 
of  it,  and  does  not  become  the  owner.  Such,  at  least,  seems  to  have 
been  the  doctrine  of  the  common-law  courts;  and  courts  of  chan- 
cery, when  called  upon  to  authorize  their  receivers  to  proceed  in  an 
action  at  law,  were  necessarily  compelled  to  conform  to  the  rules  of 
the  common-law  courts. 
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It  is  true  that  a  common-law  receiver,  such  as  the  plaintiff,  is  not 
the  assignee  or  owner,  beneficially  at  least,  of  the  property  intrusted 
to  him;  but  it  is  an  incomplete  and  inaccurate  statement  of  his  rela- 
tions to  the  property  to  say  that  he  is  merely  its  custodian.  When  a 
court  has  taken  property  into  its  own  charge  and  custody  for  the 
purpose  of  administration  and  disposition,  in  accordance  with  the 
rights  of  the  parties  to  the  litigation,  it  is  in  custodia  iegis.  The  title 
of  the  property  for  the  time  being,  and  for  the  purposes  of  such  ad- 
ministration, may,  in  a  sense,  be  said  to  be  in  the  court.  The  pro- 
ceeding by  receivership  is  qtiasi  in  rem^  so  far  as  it  involves  a  seques- 
tration of  assets. 

The  receiver  is  appointed  for  the  benefit  of  all  concerned.  He  is 
the  representative  of  the  court,  and  of  all  parties  interested  in  the 
litigation  wherein  he  is  appointed.  He  is  the  right  arm  of  the  court 
in  exercising  the  jurisdiction  invoked  in  such  cases  of  administering 
the  property.  The  court  can  only  administer  and  dispose  of  it 
through  a  receiver.  For  this  reason,  all  suits  to  collect  or  obtain  pos- 
session of  the  property  must  be  prosecuted  by  the  receiver,  and  the 
proceeds  received  and  controlled  by  him  alone.  If  the  suit  be  nomi- 
nally prosecuted  in  the  name  of  the  original  owners  of  the  property* 
it  is  an  inconvenient,  as  well  as  useless,  form;  they  have  no  discre- 
tion as  to  instituting  the  suit,  and  no  control  over  its  management, 
aud  no  right  to  the  possession  of  the  proceeds.  The  receiver,  as  an 
ofiicer  of  the  court  w^hich  has  taken  control  of  the  propertjs  is,  for  the 
time  being,  and  for  the  purpose  of  the  administration  of  the  assets, 
the  real  party  in  interest  in  the  litigation.  There  is  no  reason,  there- 
fore, why  the  suit  should  not  be  instituted  in  his  own  name.  Hence, 
in  many  states,  it  is  so  provided  by  statute.  But  in  many  jurisdic- 
tions, in  the  absence  of  any  such  statute,  it  has  been  held  that  the 
courts  may,  by  virtue  of  their  inherent  equity  powers,  authorize  their 
receivers  to  institute  suits  in  their  own  names.i 

Whatever  technical  reajsons  may  have  existed  for  refusing  to  permit 
common-law  receivers  to  sue  in  their  own  names,  they  exist  no  longer, 
under  our  Code.  As  an  officer  of  the  Court,  intrusted  with  the  ad- 
ministration of  the  partnership  assets,  we  do  not  see  why  plaintiff  has 
not  such  a  special  property  in  them  as  to  constitute  him  "the  real 
party  in  interest,"  within  the  meaning  of  the  statute.  But  inasmuch 
as,  in  his  official  capacity,  he  acts  as  *'  the  trustee  of  an  express  trust," 
he  has,  in  any  event,  a  right  to  maintain  this  action  on  that  ground. 
See  Person  v.  Warren^  14  Barb.  488;  Thomas  v.  Bcyinett,  56  Barb.  197.2 

Judgment  affirmed, 

'  Citings  Davis  v.  Gray,  i6  Wall.  203;  Hardwick  v.  Hook,  8  Ga.  354;  Leonard  v.  Storrs, 
31  Ala.  48S;  Wray  v.  Jamison,  10  Humph.  185;  Tillinghast  t?.  Chaplin,  4  R.I.  173  (67  Am, 
Dec.  510.) 

*  And  see  Weland  v.  Haugan  (1S97),  70  Minn.  349,  355:  "A  receiver  or  assig'nee  for  the 
benefit  of  creditors  is  a  trtistec  of  an  express  trust,  and  as  such  is  empowered  to  bring- 
actions  in  his  own  name,  under  C.  S.  i?9t.  ^jisS.'* — Per  Collins,  J.    See  also  Evans  V' 
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STARKER  &  REMEY,  TRUSTEES,  v.  THE  McCOSH  IRON  & 

STEEL  CO.  ET  AL. 

Supreme  Court  of  Iowa,  April  6,  1895. 

[94  Iowa  330.] 

The  defendants,  other  than  the  McCosh  Iron  &  Steel  Company,  are 
the  Burlington,  Cedar  Rapids  &  Northern  Railroad  Company,  Adam 
Moehn,  and  C.  W.  Rand,  Receiver.  The  plaintiff  trustees  are  the 
holders  of  certain  bonds  issued  by  the  McCosh  Iron  &  Steel  Company 
for  $225,000,  which  bonds  the  Company  had  secured  by  a  mortgage  on 
its  plant,  including  certain  personal  property.     .     .     . 

Because  of  a  failure  to  pay  the  interest  on  the  bonds  as  it  became 
due,  under  a  provision  of  the  mortgage,  the  entire  mortgage  d«bt  be- 
came due,  and  this  action  is  to  foreclose  the  mortgage  therefor.  On 
the  day  of  the  filing  of  the  original  petition,  was  also  filed  an  appli- 
cation for  the  appointment  of  a  receiver,  pending  which  application  a 
supplemental  petition  was  filed,  making  Adam  Moehn  and  the  de- 
fendant railroad  company  parties  defendant.  As  to  the  railroad  com- 
pany, it  is  alleged  that  it  has  removed,  or  is  about  to  remove,  from  the 
plant  a  large  quantity  of  iron  rods  which  are  included  in  the  plain- 
tiff's mortgage,  and  an  injunction  was  asked  and  obtained  to  prevent 
such  removal.     .     .     . 

The  prayer  of  the  petition  is  that  all  the  property  be  preserved  to 
the  plaintiffs,  and  applied  to  the  discharge  of  their  claim  under  the 
mortgage.  The  defendants  Moehn  and  the  railroad  company  each  an- 
swered. The  McCosh  Iron  &  Steel  Company  made  no  defence,  and, 
as  to  it,  the  district  court  gave  judgment  for  plaintiff,  and  for  defend- 
ants Moehn  and  the  railroad  company;  as  to  them,  the  plaintiff  ap- 
peals. 

P,  Henry  Smith  and  Powers  <2f  Huston^  for  appellants. 

S.  K.  Tracy,  Kelly  (2f  Cooper,  J.  T.  Illick,  and  C  L,  Poor,  for  ap- 
pellees. 

Granger,  J. — I.  The  facts  as  to  the  defendant  railroad  company 
are,  in  substance,  that  it  received  several  carloads  of  iron  rods  con- 
signed by  Naylor  &  Co.  to  itself  at  Burlington,  Iowa,  where  was  lo- 
cated the  plant  of  the  McCosh  Iron  &  Steel  Company,  to  be  delivered 
to  such  company  on  payment  of  drafts  therefor  drawn  by  Naylor  & 
Co.  to  its  own  order,  which  drafts  were  attached  to  the  bills  of  lading, 

Pease  (1S99), .  .  .  .  R.  I ,43  Atl.  506:    "The  theory  that  the  receiver  does  not 

become  invested  with  the  leg^al  title  to  choses  in  action  is  losing  ground,  as  being  unsatis- 
factory and  unnecessarily  technical." — Per  Stiness,  J.,  referring  to  Beach  on  Receivers 
(Aid.  ed.),  $$  693, 693.  Compare  High  on  Receivers,  $$  209  et  seq,;  Hunk  v.  Si.  yokn  (1859), 
09  Barb.  585;  Home  Mutual  Life  Ins.  Co.  v.  Taylor  (1864),  a  Robt.  378;  Latkrop  v.  Knapp 
(1895),  37  Wis.  307;   Garner  v.  Kent  (1880),  70  Ind.  438.  —Ed. 
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and  sent  to  the  National  State  Bank  at  Burlington,  of  which  bank  the 
plaintiff  Remey  is  the  president.  One  Kendall  is  the  general  agent 
for  the  railway  company,  and  npon  the  representation  of  McCosh,  who 
-was  an  agent  of  the  iron  and  steel  company,  that  the  company  was  in 
need  of  the  iron,  and  that  he  would  furnish  the  necessary  papers,  he 
(Kendall)  delivered  the  rods  to  the  company.  The  rods  had  not  been 
paid  for,  and  the  delivery  was  without  authority.  It  was  after  this  de- 
livery that  the  railway  company  attempted  to  take  possession  of  the 
rods,  and  were  stopped  by  the  injunction.  The  rods  were  then  sold, 
with  other  iron,  by  the  trustees,  and  the  amount  realized  was  $1,986.- 
93,  of  which  amount  $1,893.93  was  for  the  rods  in  question;  and  the 
district  court,  finding  the  issues  with  the  railroad  company,  entered 
judgment  for  it  for  that  amount,  and  ordered  the  receiver  to  paj'  it. 

It  is  said  by  appellants  that  the  railroad  company  can  not  recover 
because  not  the  real  party  in  interest.  The  answer  recited  the  facts, 
and  an  amendment  to  it  presents  a  prayer  for  "judgment  for  the  re- 
turn of  the  property,  or  that  it  have  judgment  for  its  value,"  etc. 
That  the  answer  sought  such  relief  as  was  granted  is  clearly  manifest 
on  the  face  of  it.  The  parties  proceeded  to  a  trial  of  the  issues,  and 
testimony  was  elicited  with  a  view  to  such  a  judgment,  if  the  facts 
were  established.  The  plaintififs  had,  after  the  issuance  of  the  injunc- 
tion, sold  the  goods,  and  only  the  money  was  in  their  hands  as  the 
subject  of  contention.  As  between  the  railroad  company  and  the  con- 
signor, the  company  had  wrongfully  disposed  of  property  intrusted  to 
it  for  specified  purposes ;  that  is,  for  transportation  and  delivery  under 
specified  Conditions.  The  property,  persons,  and  purposes  of  the 
trust  were  expressly  pointed  out  and  understood.  Such  conditions 
make  an  express  trust.  Perry,  Trusts^  section  24.  The  railroad  com- 
pany, as  a  trustee  of  an  express  trust,  could  bring  the  action  in  its 
own  name.  Code,  section  2544.  As  such  a  trustee,  it  had  the  right 
to  protect  itself  and  the  rights  of  the  company  for  whom  the  trust  , 
was  exercised.!     .     . 

It  seems  to  us  that  the  judgment  of  the  District  Court  is  legal  and 
equitable,  and  it  is  Affirmed. 

^  Part  of  statement  of  facts  and  of  the  opinion,  relating  to  other  questions,  is  omitted. 
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KINGSLAND  &  DOUGLAS   MANUFACTURING   COMPANY 

r.  BOARD   BROTHERS. 

K.\NSAS  City  Court  of  Appeals,  January  28,  1895. 

[60  Mo.  App,  662.] 

The  facts  appear  in  the  opinion  of  the  Court. 

Thos.  /.  Synithy  for  plaintiff  in  error. 

Graves  &  Clarke  for  defendant  in  error.i 

Gill,  J. — This  is  an  action  in  replevin  brought  to  recover  the 
possession  of  a  steam  thresher,  separator,  etc.,  which  plaintiff  had 
sold  to  the  defendants,  and  on  which  defendants  had  executed  a  chat- 
tel mortgage,  or  deed  of  trust,  to  secure  certain  notes  given  for  the 
purchase  price. 

Before  this  suit  was  commenced,  plaintiff  had  sold  and  assigned 
one  of  the  notes  to  the  Watertown  Steam  Engine  Company,  but  still 
held  the  other,  and  both  said  notes  were  then  past  due.  The  petition 
was  in  the  usual  form,  and  the  answer  a  general  denial.  At  the  close 
of  the  evidence  the  court  peremptorily  instructed  the  yxry  to  find  for 
the  plaintiff,  and,  from  a  verdict  and  judgment  accordingly,  the 
defendants  have  brought  the  case  here  by  writ  of  error. 

I.  The  first  contention  is  that  plaintiff  can  not  maintain  this 
action  for  the  possession  of  the  mortgaged  property,  because  one  of 
the  notes  secured  had  been  transferred  to  the  Watertown  Company; 
that  such  partial  assignment  of  the  debt  had  the  effect  to  transfer  an 
interest,  pro  tanio^  in  the  mortgage,  and  that  the  plaintiff  was  not, 
therefore,  entitled  to  the  exclusive  possession  of  the  property  sued 
for. 

We  do  not  think  this  objection  well  taken.  It,  of  course,  must  be 
conceded  that  an  assignment  of  the  debt  carries  the  mortgage  security 
along  with  it ;  and  that  a  sale  and  transfer  of  a  portion  of  such  debt 
(as,  for  example,  the  sale  and  assignment  of  one  of  a  number  of  notes 
secured)  will  take  along  with  it  a  pro  tanio  interest  in  the  mortgage 
security.  But,  strictly  speaking,  this  interest  in  the  mortgage  so 
taken  by  the  assignee  of  the  entire  debt,  or  portion  thereof,  is  merelj- 
equitable  in  its  nature — the  legal  title  remains  in  the  mortgagee. 
Jones  on  Chattel  Mortgages  (2  Ed.),  sees.  503,  504. 

The  instrument  we  have  here  is  not  in  the  usual  form  of  a  chattel 
mortgage.  And  it  can  hardly  be  denominated  a  deed  of  trusty  though 
it  purports  to  convey  the  property  to  the  Kingsland  &  Douglas  IVIanu- 
facturing  Company  "/«  trust  to  secure  to  said  Kingsland  &  Douglas 
^lanufacturing  Company,  or  the  holders  thereof,  the  pajinent  of  the 
following  promissory  notes,"  etc.,  and  authorizes  said  trustee  (the 
Kingsland  &  Douglas  Manufacturing  Company),  in  case  of  a  default 

*  The  arji^iments  are  omitlec!. 
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in  payment  of  the  notes,  to  take  possession  of  the  property',  sell  the 
same,  and  pay  the  debt. 

But,  whether  we  call  it  a  chattel  mortgage  with  power  of  sale,  or  a 
deed  of  trust,  the  legal  effect  is  the  same.  BartUti  v.  Teak,  i  Fed. 
Rep.  770.  By  the  instrument  the  plaintiff  here  was  invested  with 
the  legal  title  of  the  property,  to  be  held  and  used  for  the  security  of 
the  notes,  whether  owned  by  the  said  mortgagee  or  trustee,  or  other 
persons.  When  the  Kingsland  Company  transferred  one  of  the  notes  ' 
to  the  Watertown  Steam  Engine  Company,  a  beneficial  or  equitable 
interest  to  that  extent  was  thereby  assigned  to  said  Engine  Company, 
but  yet  the  legal  title  to  the  whole  and  the  beneficial  interest  to  the 
extent  of  the  note  retained,  remained  with  the  plaintiff.  It  was  all 
the  time  the  trustee  of  an  express  trust. 

It  was  formerly  the  rule  that  the  assignee  of  the  mortgage  debt 
could  not  maintain  replevin  for  the  mortgaged  property — that  such 
action  could  only  be  maintained  by  the  mortgagee,  or  by  the  assignee 
in  the  name  of  the  mortgagee.  Jones  on  Chattel  Mortgages,  sec.  503. 
Under  our  practice  act,  however,  this  rule  has  been  broadened.  It  is 
first  provided  that  every  action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest  (Revised  Statutes,  1889,  section  1990),  except, 
however,  the  trustee  of  an  express  trust  "  may  sue  in  his  own  name, 
without  joining  with  him  the  person  for  whose  benefit  the  suit  is 
prosecuted.  A  tnistCQ  of  an  express  trust  within  the  meaning  of  this 
section  shall  be  construed  to  include  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another."     R.  S.,  sec.  1991. 

Applying  this  statute  to  the  case  in  hand,  the  holder  of  the  notes 
secured  by  the  mortgage  might  sue,  as  being  the  real  party  in  interest 
{JCingslatid  v.  Chrisman^  28  Mo.  App.  308)  or  the  plaintiff,  as 
mortgagee,  or  trustee  of  an  express  trust,  might  maintain  the  action. 
And,  in  such  case,  a  judgment  in  either  case  would  bar  the  other. 
See  Barton  v.  Mar  tin  j  and  authorities  cited  anteA 

We  have  no  concern  here  as  to  the  relative  rights  between  the 
Kingsland  and  Watertown  Companies  in  the  mortgaged  property.  If 
they  fail  to  agree  as  to  the  proper  disposition  of  the  funds  that  may 
arise  from  a  sale  of  the  property,  that  contest  must  be  settled  in  an 
action  wherein  the  Watertown  Company  may  be  a  party.  This  is  a 
matter  that  does  not  concern  these  defendants.  The  point  now  de- 
cided is,  that  the  plaintiff,  as  trustee  of  an  express  trust,  is  authorized, 
under  the  terms  of  the  mortgage,  or  deed  of  trust,  to  sue  for  and 
recover  possession  of  the  mortgaged  property.- 

We  discover  no  error  in  the  action  of  the  circuit  court,  and  its 
judgment  will  be  affirmed. 

All  concur. 

>6o  Mo.  App.  351,  357,  where  the  following  authorities  are  cited:  Anthony  v.  German 
American  Ins.  Co.,  48  Mo.  App.  65;  Rogers  v.  Gosnell^  51  Mo.  466;  McComas  v.  Ins,  Co.^ 
56  Mo.  573-575;  CAouteau  v.  Botif;hton^  100  Mo.  406.  — Ed. 

*  Part  of  the  opinion,  on  olher  points,  is  omitted. 
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ETTLINGER.  RESPONDENT,  v,  THE  PERSIAN  RUG  &  CAR- 
PET COMPANY  ET  AL.,  RESPONDENTS;  SCHUMACHER. 

APPELLANT. 

Court  of  Appeals  op  New  York,  April  io,  1894. 

[142  N.  Y.  189.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court 
which  reversed  a  judgment  in  favor  of  the  defendant  Schumacher,  en- 
tered upon  an  order  dismissing  the  complaint  on  trial  at  Special  Term 
and  ordered  a  new  trial. 

This  action  was  brought  by  the  plaintiff  as  holder  of  a  bond  of  the 
defendant  the  Persian  Rug  and  Carpet  Company,  secured  by  a  mort- 
gage executed  by  the  company  to  the  defendant  Krause,  as  trustee,  to 
foreclose  said  mortgage. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Francis  B.  Chedsey,  for  appellant. 

Thomas  P,  Wicks,  for  respondent. 

Finch,  J. — ^The  determination  of  a  single  question,  discussed  on  the 
argument,  will  dispose  of  this  appeal. 

The  plaintiff  was  one  of  two  bondholders  protected  by  a  trust  mort- 
gage. His  complaint  showed  all  the  facts  necessary  to  a  judgment  of 
foreclosure  if  the  action  had  been  brought  by  the  trustee,  and  sought 
to  justify  his  intervention  as  bondholder  and  plaintiff  in  the  action 
upon  the  ground  that  the  trustee  had  left  this  country-,  and  was  some- 
where in  foreign  parts,  and  had  become  insane.  On  the  trial,  the  fact 
of  such  absence  was  shown  \  that  the  family  of  the  trustee  had  also 
departed  to  join  him  abroad;  and  that  inquiries  made  in  natural  and 
reasonable  directions  were  answered  by  the  statement  that  the  trustee 
had  become  insane. 

The  Special  Term  dismissed  the  complaint  upon  the  ground  that 
the  bondholder  could  not  sue  where  there  was  a  competent  trustee  un- 
less the  latter  refused  to  act ;  and  where  the  trustee  had  become  in- 
competent, it  was  necessary  first  to  procure  the  appointment  of  a  new 
trustee.  The  dismissal  of  the  complaint  did  not  go  upon  any  failure 
of  proof,  but  assuming  the  allegations  of  the  complaint  to  have  been 
established,  the  court  still  held  that  the  plaintiff  could  not  sue  for  a 
foreclosure.  An  appeal  was  taken  to  the  General  Term,  which  re- 
versed the  judgment  and  ordered  a  new  trial.* 

1  At  this  point  the  court  remarked:  **  Instead  of  going  back  and  presenting  his  defence 
so  far  as  he  had  one,  the  defendant,  who  was  the  remaining  bondholder,  and  for  whose  in- 
terest a  foreclosure  was  as  much  of  a  necessity  as  for  that  of  the  plaintiff,  adopted  the  per- 
ilous experiment  of  an  appeal  to  this  court,  with  the  required  stipulation  for  judgment  ab- 
solute. It  appeared  on  the  argument  that  the  defendant  was  injured  only  at  a  alight  point: 
not  by  the  foreclosure;  not  by  its  natural  and  proper  result;  not  even  by  the  appointment 
of  a  temporary  receiver;  but  by  a  sale  of  the  property  claimed  to  have  been  collusive,  and 
which  vested  title  in  the  plaintiff  for  less  than  the  real  value.    All  that  could  have  been 
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We  are  satisfied  that  the  plaintifif  had  the  right  to  maintain 
the  action,  and  that  fact  alone  justified  the  reversal  of  the  judg- 
ment by  the  General  Term.  It  is  conceded  that  the  beneficiary 
may  sue  where  the  trustee  refuses,  but  that  is  because  there  is  no 
other  remedy,  and  the  right  of  the  bondholder,  otherwise,  will  go 
'  unredressed.  The  doctrine  does  not  rest  rigidly  upon  a  technical 
ground,  but  upon  a  substantial  necessity.  In  the  case  of  a  corpora- 
tion a  stockholder  may  sue,  not  only  because  it  refuses,  but  because 
those  who  represent  it  are  the  very  parties  who  have  committed  the 
wrong.  Brinckerhqff  v.  Bostwick,  88  N.  Y.  52.  In  that  case  we  said 
that  a  demand  upon  the  corporation  to  sue  would  be  "  futile  "  and  so 
was  *•  unnecessary,"  and  since  the  action  could  not  be  "effectually 
prosecuted  in  that  form  "  the  shareholders  might  sue.  What  occurred 
in  the  present  case  was  tantamount  to  and  equivalent  of  a  refusal  by 
the  trustee.  He  had  gone  beyond  the  jurisdiction ;  the  whole  appre- 
hended mischief  would  be  consummated  before  he  could  be  reached; 
and  if  reached  there  was  sufficient  reason  to  believe  that  he  was 
incompetent. 

But  the  Special  Term  say  that  in  such  event  a  new  trustee  should 
have  been  appointed.  That  simply  reproduces  the  same  difficulty  in 
another  form,  for  a  court  would  hardly  remove  a  trustee  without 
notice  to  him  and  giving  him  an  opportunity  to  be  heard.  And  why 
should  a  new  appointment  be  made  when  any  one  of  the  bond- 
holders can  equally  do  the  dutj'^  of  pursuing  the  foreclosure  ?  The 
court,  in  such  an  action,  takes  hold  of  the  trust,  dictates  and  controls 
its  performance,  distributes  the  assets  as  it  deems  just,  and  it  is  not 
vitally  important  which  of  the  two  possible  plaintiffs  sets  the  court  in 
motion.  The  bondholders  are  the  real  parties  in  interest ;  it  is  their 
right  which  is  to  be  redressed,  and  their  loss  which  is  to  be  prevented; 
and  any  emergency  which  makes  a  demand  upon  the  trustee  futile  or 
impossible,  and  leaves  the  right  of  the  bondholder  without  other 
reasonable  means  of  redress,  should  justify  his  appearance  as  plaintiff 
in  a  court  of  equity,  for  the  purpose  of  a  foreclosure. 

It  is  unnecessary  to  consider  or  discuss  other  questions,  which 
were  numerous.  What  we  have  said  requires  us  to  affirm  the  order 
of  the  General  Term,  and  award  judgment  absolute,  against  the  de- 
fendant upon  his  stipulation,  with  costs. 

All  concur. 

Ordered  accordingly. 

remedied  in  a  new  trial.  A  re-sale  could  have  been  ordered,  or  the  plaintiff  compelled  to 
account  for  the  property  at  its  just  and  fair  value,  which  would  have  given  to  the  defend- 
ant everything  to  which  he  was  entitled.  Seeing  the  situation  and  observing  the  defend- 
ant's danger,  we  suggested  to  his  counsel  on  the  argument  the  prudence  of  escaping  it  by 
a  withdrawal  of  his  appeal.  He  declined  the  suggestion,  and  if  any  hardship  results  it 
will  not  be  the  fault  of  the  court.** 
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NOTS. — RIGHT   OF  THB  BXNBFICIARY   TO  SUK  INSTEAD  OF   THE  TRUSTEE. 

See  Shelby  County  v.  Stmmand*  (i87i)«33  Iowa  345, 347:  "The  bond  in  this  case  was 
executed  to  the  State,  but  the  money  forfeited  thereon  is  to  be  paid  into  the  county  treas> 
ury,  as  a  trust  fund,  for  the  benefit  of  the  schools  of  the  State.  It  clearly  appears,  from 
the  foregoing-  considerations,  that  the  County  is  the  only  party  entitled  to  receive  the 
money.  There  exists  no  party,  for  whose  benefit  the  money  is  held  by  the  County,  that 
may  prosecute  an  action.  Neither  the  people  nor  the  different  school  organizations  can 
prosecute  the  suit  in  their  names.  The  County,  therefore,  is  a  proper  party  in  whose  name 
the  action  maybe  prosecuted.  Rev.  $$  3757,  3758.  We  do  not  determine  that  the  action 
could  not  be  properly  brought  in  the  name  of  the  State.^* — Per  Beck,  C.  J. 

Cridler  v,  Curry  (i973),66  Barb.  336.  [Action  upon  an  administrator's  bond,  assigned  by 
the  Surrogate  to  be  prosecuted  under  the  act  of  1837]:  **  Section  1 13  of  the  [New  York] 
Code,  authorizing  the  trustee  of  an  express  trust  to  sue,  is  merely  permissive,  and  does  not 
prevent  the  real  party  in  interest  from  suing  under  $  zii.  The  case  of  TAe  People  v.  Nor- 
lon^g'S,  Y.  176,  and  the  other  cases  referred  to  by  the  plaintiff,  where  actions  of  this  kind 
have  been  brought  in  the  name  of  the  people,  only  hold  that  the  action  may  be  maintained 
in  that  form  under  $  113." — Per  Talcott,  J. 

Viaderov,  Morton  (i8S4),6  N.  Y.  Civ.  Pro.  Rep.  338.  [Action  against  the  sureties  on  a 
bond  given  by  an  auctioneer  to  the  mayor,  alderman,  and  commonalty  of  the  City  of  New 
York ;  the  action  was  brought  in  the  name  of  one  w*io  had  lost  property  by  the  dishonest 
acts  of  the  auctioneer] :  **  While  the  bond  was  taken  by  the  mayor,  etc.,  as  obligees,  and 
nominally  as  beneficiaries,  it  was  only  as  trustees  of  an  express  trust  for  the  benefit  of  any 
person  injured  by  the  breach  of  its  condition.  The  plaintiff  in  his  complaint  charges  that 
the  auctioneer  converted  certain  property,  etc.;  appropriated  the  proceeds  of  certain  other 
property  sold  by  him  which  belonged  to  the  plaintiff  and  was  given  to  the  auctioneer  for 
sale.  It  is  charged  that  such  acts  on  the  part  of  the  auctioneer  were  ^  fraudulent  and  dis- 
honest practices,'  and  within  the  provisions  of  the  bond.  In  this  conclusion  I  concur.  The 
demurrer  admits  the  facts.  The  complaint  shows  that  the  plaintiff  was  injured  by  the  acts 
of  the  auctioneer,  secured  against  by  the  bond,  and  that  he  is  entitled  to  the  proceeds  of 
the  recovery  herein.  No  interest  in  the  result,  because  of  the  special  breach  charged,  is 
to  be  in  the  mayor,  etc.  The  plaintiff  is  the  real  and  only  party  in  interest,  and  the  action 
is  properly  brought  in  his  name.  (Code  Civil  Pro.  $449.)  The  section  referred  to  permits 
an  action  to  be  brought  by  the  trustee  of  an  express  trust  for  the  benefit  of  his  cestui  que 
trusty  but  it  does  not  preclude  the  real  party  in  interest  from  suing  to  enforce  the  liability 
incurred  by  the  obligors." — Per  Browne,  J,,  delivering  opinion  of  City  Court  of  New 
York,  Special  Term. 

First  Baptist  Church  v,  Brauham  (1891),  90  Cal.  33.  [A  corporation  sued  in  its  corporate 
name  to  restrain  the  defendant  from  interfering  with  certain  real  and  personal  property  of 
which  the  corporation  claimed  to  be  the  owner,  and  to  quiet  its  title  thereto.  Defendant 
denied  that  the  plaintiff  was  seized  and  possessed  of  the  property;  it  appeared  that  the 
real  property  had  been  formally  conveyed  to  certain  individuals,  named  in  the  deed,  trus- 
tees of  the  corporation]:  "  While  the  dry,  naked,  legal  title  to  the  property,**  said  the 
Court,  **  may  not  be  in  the  plaintiff,  yet  its  trustees  hold  it  in  trust  for  the  uses  of  plaintiff, 
and  their  ownership  and  possession  is  the  ownership  and  possession  of  the  plaintiff.  We 
can  not  understand  how  it  is  material  to  the  interests  of  defendants  in  the  action  whether 
the  plaintiff  or  its  trustees  is  technically  seized  of  the  legal  title  to  this  realty;  the  plaintiff 
certainly  has  sufficient  interest  to  bring  this  action." — Per  Garoutts,  J. 

Hutchison  v.  Myers  (1893),  54  Kan.  390.  [One  Myers,  the  beneficiary  in  a  mortgage  trust 
deed  securing  a  note,  sued  on  the  note  and  to  foreclose  in  his  own  name,  making  the  trus- 
tee a  party  defendant.  On  demurrer  it  was  contended  that  Myers  could  not  maintain  the 
action]:  Said  the  Court:  "It  is  conceded  that  he  might  prosecute  an  action  in  his  own 
name  to  recover  a  personal  judgment  for  the  amount  of  the  debt  secured,  but  as  the  prop- 
erty was  conveyed  to  Holmes  for  the  benefit  of  Myers,  it  is  claimed  that  Holmes  alone 
could  maintain  the  action  for  foreclosure.  This  claim  is  based  on  $  aS  of  the  Civil  Code, 
which,  among  other  things,  provides  that  the  trustee  of  an  express  trust  may  bring  an  ac- 
tion without  joining  with  him  the  person  for  whose  benefit  it  is  prosecuted.  Although  the 
trust  deed  purports  to  convey  to  the  trustee,  it  is  made  for  the  mere  purpose  of  securing  a 
debt,  and  is  no  more  than  a  mortgage,  and  can  only  be  enforced  as  such.  McDonald  v. 
Kellogg^  30  Kan.  170.  But  granting  that  Holmes,  who  is  named  as  trustee  in  the  instru- 
ment, is  the  trustee  of  an  express  trust,  we  see  no  reason  why  the  beneficiary  may  not 
properly  bring  the  action.  In  this  case  the  trustee  was  made  a  defendant,  and  was  thereby 


RIGHT  OF  THE  BENEFICIARY  TO  SUE.  599 

enabled  to  secure  any  ri^ht  or  protect  any  interest  that  he  might  have  in  the  transaction. 
The  general  rule  in  that  state  is,  that  the  party  beneficially  interested  shall  bring  the  ac- 
tion; but,  for  convenience  and  necessity,  provision  is  made  for  the  prosecution  of  actions 
by  representative  parties.  .  .  .  As  will  be  observed,  the  provision  authorizing  the 
trustee  to  bring  an  action  is  permissive  rather  than  mandatory  in  its  terms,  and  hence  will 
not  preclude  the  maintenance  of  an  action  in  the  name  of  the  real  party  in  interest.**-- Pm* 
Johnston,  J.,  citing  Price  v.  Insurance  Co.^  17  Minn.  497. 

See  also  Hice  v.  Savery  (1867),  aa  Iowa,  470, 478;  ante  p.  243,  247.  Strohn  v.  Harijord  Fire 
/«.  Co.  (iS73),33  Wis.  648, 657.  Dayton  v.  Johnson  (1877),  69  N.  Y.  4x9, 428.  Williams  v. 
Kiernan  (xSSi),  35  Hun  355,  356,  Potter  v.  Potter  (18S5),  8  N.  Y.  Civ.  Pro.  Rep.  150, 153. 
Compare  Hartjord  Co,  v.  Monroe  Miller  (x874),*4X  Conn.  112.  — J?</. 
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11.      OTHER   INSTANCES  OF  ACTIONS   IN  THE  NAMES  OF 

REPRESENTATIVES. 

/.     Executors  and  Administrators, 

Note. — While  the  Codes  class  executors  and  administrators  with  tmstees  of  ezpresi 
trusts  as  representatives  who  may  sue  without  joining^  their  beneficiaries,  it  will  be  ob- 
served that  the  status  of  an  executor  or  administrator  is  close  akin  to  that  of  the  real 
party  in  interest,  so  far  as  respects  the  maititenance  of  the  action.  The  point  has  already 
been  noticed  {ante  pp.  5^0-535).  One  other  question,  however,  remains.  Granted  that  the 
action  must  be  by  the  executor  or  administrator,  when  must  it  be  by  him  as  ezecntor  or  ad- 
ministrator, and  when  by  him  individually? 


SHELDON   V,  HOY. 

Supreme  Court  of  New  York,  General  Term,  March,  1855. 

[11  How,  Pr,  II.] 

Appeal  from  an  order  at  special  term  overruling  a  demurrer  to  an 
amended  complaint,  which  was  as  follows : 

*^Monroe  County^  ss. — Stephen  S.  Sheldon,  administrator  of  the  goods, 
chattels,  and  credits  of  Job  Phelps,  late  of  Clarkson,  deceased,  plaintiff  in 
this  action,  complains  of  James  Hoy,  defendant  in  this  action,  for  this, 
to  wit : 

"  That  on  the  first  day  of  September,  185 1,  at  the  town  of  Clarkson,  in 
the  County  of  Monroe,  Job  Phelps,  deceased,  was  possessed,  as  of  his  own 
property,  of  one  bay  horse-colt,  of  the  age  of  four  or  five  years  then  past, 
one  buggy  wagon,  one  double  harness,  and  one  promissory  note  of  the 
amount  of  $80,  dated  about  two  years  past,  made  by  the  said  defendant,  and 
one  promissory  note  of  the  amount  of  $50,  dated  about  one  year  then  past, 
made  by  the  said  defendant ;  —  of  the  value  of  $300 ;  and  being  so  pos- 
sessed thereof,  the  said  goods,  chattels,  and  credits  on  the  day  and  year 
first  aforesaid,  at  the  place  aforesaid,  came  into  possession  of  the  said  de- 
fendant, who,  though  often  requested  so  to  do,  has  not  delivered  the  said 
goods,  .chattels,  and  credits  aforesaid  to  the  said  plaintiff  as  administrator 
aforesaid ;  and  the  said  defendant  wrongfully  detains  from  the  plaintiff, 
as  administrator  aforesaid,  the  said  goods,  chattels,  and  credits  aforesaid. 

"And  afterwards,  to  wit:  on  the  loth  day  of  November,  1851,  at  the  town 
of  Clarkson,  and  in  the  county  of  Monroe,  the  said  plaintiff,  as  adminis- 
trator of  the  goods,  chattels,  and  credits  of  Job  Phelps,  deceased,  was  pos- 
sessed of  one  other  bay  horse-colt,  one  buggy  wagon,  one  double  harness, 
one  promissory  note  of  $80,  dated  about  two  years  then  past,  made  by  the 
said  defendant,  and  one  promissory  note  of  ^50,  dated  about  one  year  then 
past,  made  by  the  said  defendant;  —  of  the  value  of  $300;  and  being  so 
possessed  thereof,  the  said  goods,  chattels,  and  credits  aforesaid,  on  the 
day  and  year  aforesaid,  and  the  place  aforesaid,  came  into  the  possession 
of  the  defendant,  who,  although  often  requested  so  to  do,  has  not  as  yet 
delivered  the  said  goods,  chattels,  and  credits  aforesaid  to  the  said  plain- 
tiff, as  administrator  as  aforesaid ;  but  wrongfully  detains  the  said  goods. 
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chattels,  and  credits  aforesaid  from  the  said  plaintiff,  as  administrator 
as  aforesaid ; 

'*  Wherefore  the  said  plaintiff,  as  administrator  as  aforesaid,  demands 
that  the  defendant  may  be  adjudged  to  pay  the  said  plaintiff,  as  adminis- 
trator aforesaid,  the  sum  of  ^300,  with  interest  from  the  first  day  of 
November,  1851,  besides  costs. 

"January  19,  1852." 

To  this  complaint  the  defendant  demurred : 

1.  It  is  not  averred,  and  does  not  appear  on  the  first  count  or  pre- 
tended cause  of  action  in  the  said  complaint,  that  the  plaintiff  is  the 
administrator  of  the  goods,  chattels,  and  credits  of  Job  Phelps,  deceased ; 

2.  It  does  not  appear  that  the  defendant  has  converted  to  his  use  the 
goods,  chattels,  and  credits,  or  any  or  either  of  them,  in  the  said  count  or 
pretended  cause  of  action  mentioned; 

5.  It  does  not  appear  in  the  second  count,  or  pretended  cause  of  action 
in  the  said  complaint,  that  the  plaintiff  ever  had  any  property  in,  or  right 
of  possession  of,  the  goods,  chattels,  and  credits,  or  any  or  either  of  them, 
in  the  said  second  count  or  pretended  cause  of  action  mentioned ; 

6.  The  said  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Simeon  B.  Jewett^  for  plaintiff. 

Munger  &  Pomerqy^  for  defendant 

By  the  Court — Johnson,  J. — The  objections  relied  upon  by  the  de- 
fendant's counsel  are  those  stated  in  the  first,  second,  and  fifth 
grounds  of  demurrer. 

The  first  count  is  for  a  conversion  of  the  property  during  the  life- 
time of  the  intestate,  and  the  plaintiff  can  maintain  the  action  for 
that  cause  in  a  representative  capacity  only.  It  is  conclusively 
settled  by  authority,  that  a  complaint  commencing  like  the  present, 
and  containing  no  other  allegations  or  statement  of  fact  of  the  plain- 
tiff's appointment,  does  not  allege  that  he  is  an  administrator,  or 
show  that  he  prosecutes  in  that  capacity.  The  introductory  statement 
is  a  descriptio  personce  merely.^ 

This  being,  by  the  rules  of  the  pleading,  a  count  in  favor  of  the 
plaintiff  in  his  individual  right,  it  does  not  contain  a  statement  of 
facts  constituting  a  cause  of  action.  The  fact  that  the  plaintiff  is 
administrator,  and  has  been  regularly  appointed  by  the  surrogate  of 
some  county  in  this  state,  is  a  material  and  traversable  fact,  and  must 
be  stated  in  such  form  as  to  tender  an  issue  to  the  other  party.  It 
will  scarcely  be  pretended  that  matter  which  is  merely  descriptive  of 

^Ciiing^  Merritt  agft.  Seaman,  2  Selden,  z68;  Gillett  agt  Fairchild,  4  Denio,  80,  83; 
Beach  agl.  King,  17  Wend.  197;  Stanley  agft.  Chappell,  8  Cow.  235;  People  aj^t.  Mayor's 
Court,  9  Wend.  490;  White  agt.  Law,  7  Barb.  304,  "Many  other  cases  might  be  cited,  but  it 
is  unnecessary.** 

'*  In  Merriit  agt.  Seaman  the  Court  of  appeals  reversed  the  judgement,  on  the  ground 
that  the  defendant  had  recovered  a  set-off  against  the  plaintiff  in  his  representative 
capacity  The  declaration  was  in  form,  except  that  the  action  was  different,  like  the  com- 
plaint here;  and  it  was  held  to  be  an  action  by  the  plaintiff  in  his  individual  and  not  In 
his  representative  capacity,  in  which  no  set-off  against  the  estate  could  be  allowed." 
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the  person  of  the  plaintiflf  is  issuable  matter,  or  that  it  constitutes 
any  part  of  the  cause  of  action. 

The  learned  judge,  at  the  special  term,  is  mistaken  in  supposing 
that  the  complaint  in  this  case  coniorms  to  the  former  precedents.  It 
will  be  seen,  on  examination,  that  in  all  the  forms  of  declarations  in 
trover  by  an  administrator,  there  is  contained,  in  addition  to  the  gen- 
eral profert,  in  the  body  of  each  count,  a  particular  averment  of  the 
granting  of  administration ;  and  the  first  count  was  always  to  contain 
a  particular  statement  of  the  time  and  place  of  granting,  and  the 
functionary  by  whom  administration  was  granted  to  the  plaintifif.  2 
Chit.  PI.  840,  841,  6th  Am.  from  5th  London  ed.    See  also  Till.  Form 

438.  439- 

This  must  always  have  been  necessary,  as  without  such  an  aver- 

'  ment  the  declarations  would  show  no  right  in  the  plaintiff.  The  pro- 
fert itself,  I  apprehend,  was  never  traversable,  although  the  excuse 
for  omitting  it  was.  i  Chit  398.  No  action  can,  therefore,  be  main- 
tained on  the  first  count.  It  shows  no  title  in  the  plaintifif,  and  no 
conversion  by  the  defendant  of  the  plaintiflf 's  property,  in  any  point 
of  view.^ 

i*«  The  defendant  can  not  be  administrator  unless  letters  of  administration  of  the  gfoods, 
chattels,  and  credits  of  the  intestate  have  been  granted  to  him  by  one  of  the  Surrog-ates  of 
the  state,  (a  R.^S.  73,  $$  23,  34.)  The  proper  mode  of  pleading  the  fact  is  by  a  direct  alle- 
gation that  such  letters  were  granted.  The  defendant  has  not  pursued  that  coarse,  but 
pleads  that  he  was  duly  appointed  administrator.  This  allegation  consists  partly  of  matter 
of  fact  and  partly  of  matter  of  law,  and  is  not  capable  of  trial.  That  the  defendant  was 
appointed  administrator  by  somebody,  or  in  some  form,  is  a  question  of  fact;  but  whether 
he  was  duly  appointed  or  not  is  a  question  of  law.  The  defendant  should  have  stated  how 
he  was  appointed,  and  then  the  court  could  determine  its  sufSciency  upon  demurrer,  or  if 
an  issue  to  the  country  were  joined  upon  the  fact  of  having  obtained  letters,  the  question 
could  be  tried  by  jury." — Per  Bronson,  J.,  in  Beach  v.  King"  (1837),  17  Wend.  197.  "  The 
complaint  should  state  the  death  of  Folsom,  his  leaving  a  last  will  and  testament,  the  ap- 
pointment therein  of  the  plaintiffs  as  executors,  the  probate  of  the  will,  the  issuance  of 
letters  testamentary  thereon  to  the  plaintiffs,  and  their  qualification  and  entry  upon  the 
discharge  of  their  duties  as  executors." — Per  Fxkld,  C.  J.,  in  Halleck  v.  Miner  (i860),  16 
Cal.  S74,  S79. 

Accordingly,  it  has  been  held  insufficient,  in  the  absence  of  a  statute  specially  permitting 
it,  to  aver  merely  that  the  plaintiffs  ^^  have  been  duly  appointed  and  qualified  by  the  Sur- 
rogate of  the  County  of  New  York  to  act  as  the  sole  executors  of  Daniel  Fanshaw,  de- 
ceased." Forrest  v.  The  Mayor  (1861),  13  Abb.  Pr.  350.  For  instances  of  avennenta  held 
sufficient,  as  against  a  demurrer  for  lack  of  capacity  to  sue,  see  Munro  v.  Dredging  Co. 
(1890),  84  Cal.  515;  Brenner  v,  MeMahon  (1897),  ao  App.  Div.  3. 

In  some  states,  it  is  expressly  provided  that  an  executor,  etc.,  need  not  aver  the  facts  con- 
stituting his  capacity  to  sue,  but  may  set  up  the  legal  conclusion.  See  $  3627,  Iowa  Code, 
1897,  and  Mayes  v.  Turley  (i88a),  60  Iowa,  407,  410. 

On  the  mode  of  objecting  see  Secor  v,  Pendleton  (xSSS),  47  Hun  a8i.  The  complaint  al- 
leged that  **  letters  of  administration  were  duly  issued  and  granted  unto  plaintiff,  who  is 
in  fact  alone  entitled  to  the  possession  of  and  has  sole  power,  as  administrator,  etc.,  to  col- 
lect the  assets  and  liquidate  the  business  affairs  of  said  firms."  It  did  not  state  that  the 
intestate  died  leaving  property  in  the  State,  or  that  letters  of  administration  had  been  is- 
sued upon  his  estate  by  any  Surrogate  having  that  authority  in  New  York.  There  was  a 
demurrer  on  the  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Said  the  General  Term,  per  Danibls,  J.,  p.  3S3:  "As  it  [the  complaint]  was 
framed,  it  did  not  disclose  the  existence  of  any  legal  capacity  on  the  part  of  the  plaintiff 
to  muntain  the  action.  In  Sheldon  v.  Hoy,  zi  How.  Pr.  xi,  the  objection  was  raised  by  the 
statement  in  the  demurrer  that  it  did  not  appear  that  the  plaintiff  was  the  administrator  of 
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But  I  am  of  opinion,  that  all  the  facts  necessary  to  constitute  a  good 
cause  of  action  are  stated  in  the  second  count.  This  is  to  be  regarded 
as  a  complaint  by  the  plaintiff  in  his  own  right,  and  not  in  his  capac- 
ity as  administrator. 

An  administrator  could  always  bring  trover  in  his  own  name,  with- 
out declaring  his  representative  capacity,  for  the  goods  of  his  intestate 
converted  after.his  death,  even  though  the  conversion  was  before  the 
granting  of  administration;  because  the  granting  of  administration 
related  back  to  the  time  of  the  death,  and  gave  the  administrator  title 
by  relation.  Valentine  agt.  Jackson^  9  Wend.  302.  This  has  not  been 
changed  by  the  Code.* 

The  ninth  cause  of  demurrer  is  to  the  whole  complaint;  and  the 
second  count  being  good,  the  plaintiff  must  have  judgment.  The 
judgment  of  the  special  term  must,  therefore,  be  affirmed. 


THOMPSON  V.  WHITMARSH. 
Court  of  Appeals  of  New  York,  October  6,  1885. 

[100  N.  Y.  35.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court,  entered  upon  an  order  affirming  a  judgment  in  favor  of  the 
plaintiff,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  the  purchase-price  of  certain 
personal  property  which  came  into  the  hands  of  the  plaintiff  as  ex- 
ecutrix of  Charles  Thompson,  who  died  insolvent.  The  defendant  set 
up  as  a  counter-claim  a  promissory  note,  executed  by  the  decedent  to 
him.     This  was  not  allowed  by  the  referee. 

the  goods,  chattels  and  credits  of  the  deceased  intestate,  which,  though  not  in  the  lan- 
guage of  the  Code,  was  substantially  an  assertion  of  the  objection  that  the  plaintiff  was 
without  legal  capacity  to  sue.  And  in  Cheney  v,  Fisk^  22  How.  Pr.  336,  a  demurrer  in  this 
form  was  also  considered  to  be  essential  to  the  presentation  of  this  objection.  And  that 
it  can  not  be  considered  under  a  demurrer  in  the  form  adopted  by  the  defendants  is  main- 
tained in  Fulton  Firt  Ins,  Co,  v.  Baldwin^  37  N.  Y.  648,  and  People  ex  rel,  v.  Crooks^  53  N. 
Y.  648.  ...  By  failing  to  present  the  objection,  by  the  demurrer,  that  the  plaintiff  had 
not  the  legal  capacity  to  recover  the  demand^ the  objection  has  been  waived.  Code  of 
Civ.  Pro.  $  499.  And  that  waiver  will  permit  the  plaintiff,  as  administrator,  to  maintain 
this  action,  notwithstanding  the  defective  averment  of  his  appointment  to  act  as  such/* 

That  a  different  rule  applies  when  the  action  is  against  an  executor:  Kin/Island  v.  Stokes 
(1879),  58  How.  Pr.  I ;  affirmed,  61  How.  Pr.  494;  Kirsch  v,  Derby  (189a),  96  Cal.  603. 

For  the  application  of  like  principles  to  receivers^  etc.:     White  v,  Joy  (i85s)«  13  N.  Y. 
83;  Stewart  v.  Beehe  (1858),  28  Barb.  34, 37;  Dayton  9.  Connak  (1859),  18  How.  Pr.  326. 

—Ed, 
>  In  the  omitted  portion  of  the  opinion  the  court  held  that  the  second  count  stated  facts 
sufficient  to  constitute  a  cause  of  action,  since  an  allegation  that  goods, "  after  being  in  the 
possession  of  the  plaintiff  came  into  the  possession  of  the  defendant,  who,  although  re- 
quested so  to  do,  had  not  delivered  the  same  to  plaintiff  but  wrongfully  detained  them 
from  him,**  is  sufficient  to  establish  a  conversion. 
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A,  P,  Smith,  for  appellant. 

Franklin  PiercCy  for  respondent.* 

Finch,  J. — It  is  not  denied  in  this  case  that,  irrespective  of  sections 
449  and  1814  of  the  Code,  and  before  its  enactment,  an  executor  or  ad- 
ministrator, seeking  to  enforce  a  contract  made  by  himself  and  not  by 
the  decedent,  could  sue  in  his  own  name ;  and  that  in  such  action  a 
demand  against  the  decedent  belonging  to  the  defendant  could  not  be 
used  as  a  counter-claim  to  diminish  or  extinguish  the  recovery.  It  is 
insisted,  however,  that  the  effect  of  these  sections  is  to  change  the 
law,  and  compel  the  executor  or  administrator  to  sue  in  his  represen- 
tative capacity  where  his  recovery  will  be  assets,  and  is  for  the  bene- 
fit of  the  estate. 

Under  section  449  every  action  must  be  brought  by  the  real  party 
in  interest,  and  where  the  recovery  is  wholly  for  the  benefit  of  the  es- 
tate, it  is  said  that  such  real  party  in  interest  is  the  executor  or  ad- 
ministrator, and  not  the  individual  who  happens  to  be  charged  with 
the  trust  duties.  And  this  contention  is  claimed  to  be  strengthened 
by  the  language  of  section  18 14,  that  ••  an  action  or  special  proceed- 
ing, hereafter  commenced  by  an  executor  or  administrator,  upon  a 
cause  of  action  belonging  to  him  in  his  representative  capacity  .  . 
must  be  brought  by    .     .     him  in  his  representative  capacity." 

Here  the  plaintiff  is  executrix,  and  sold  upon  credit  property  of  the 
estate  to  the  defendant,  who  holds  an  unpaid  note  of  the  decedent 
The  estate  is  insolvent,  and  if  the  defendant  can  use  his  demand  as  a 
counter-claim,  he  alone  of  all  the  creditors  can  secure  a  preference  out 
of  the  assets,  and  be  paid  in  full  at  the  expense  of  others  equally  en- 
titled to  payment.  The  result  would  overturn  the  whole  system  of 
distribution  to  creditors,  and  compel  executors  and  administrators 
never  to  sell  on  credit  at  public  auction  where  creditors  of  the  de- 
ceased could  buy,  or  in  some  unexplained  way  exclude  them  from  the 
list  of  purchasers.  No  such  construction  of  the  Code  is  permissible. 
Where  an  executor  or  administrator  sells  on  credit  the  property  of  the 
estate,  and  sues  to  recover  the  debt,  he,  as  an  individual,  is  the  real 
party  in  interest,  for  the  contract  is  made  with  him,  and  the  promise 
to  pay  runs  to  him,  and  he  is  personally  accountable  for  the  assets 
which  he  has  sold.  For  the  same  reason  the  debt  does  not  belong  to 
him,  in  his  representative  capacity  within  the  intent  and  meaning  of 
the  section  of  the  Code  referred  to.  That  phrase  relates  to  debts 
which  belonged  to  the  testator  or  intestate,  and  came  to  the  executor 
or  administrator  through  his  representation  of  the  deceased  rather 
than  as  the  result  of  his  own  action.  The  effect  of  the  section,  and 
the  change  produced  by  it,  is  upon  the  class  of  cases  in  which  the  ac- 
tion could  have  been  maintained  in  either  form ;  as  where,  upon  a  con- 
tract made  with  the  testator,  the  cause  of  action  accrued  after  his 
death;  or  where,  upon  a  debt  or  obligation  due  to  the  deceased,  the 

>  The  arguments  are  omitted. 
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executor  or  administrator  has  taken  a  new  security  or  evidence  of 
debt.  In  these  cases,  before  the  Code,  the  action  might  be  in  the  in- 
dividual or  representative  name,  but  now  must  be  in  the  latter.  Upon 
new  contracts  made  by  the  executor  or  administrator,  and  never  ex- 
isting in  favor  of  the  decedent,  but  growing  out  of  the  contracts  and 
dealing  of  the  former  alone,  the  action  is  properly  brought  in  the 
name  of  the  individual,  and  a  debt  against  the  decedent  can  not  be 
made  the  subject  of  a  counter-claim.  It  must  be  paid  in  the  ordinary 
course  of  administration,  and  can  gain  no  preference,  as  it  is  entitled 
to  none. 

This  particular  ground  of  objection  appears  not  to  have  been  taken 
at  the  General  Term,  and  so  was  not  considered  in  the  opinion  there 
rendered,  which  sufficiently  answered  the  other  grounds  urged  in  sup- 
I)ort  of  the  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur.!  Judgment  affirmed. 


BURRELL  V.  KEARN. 

Supreme  Court  of  Oregon,  April  io,  1899. 

[34  Ore.  501.] 

This  was  a  suit  to  foreclose  a  mortgage.  The  plaintiffs  are  styled, 
in  the  caption  or  title  of  the  complaint,  '•  Walter  F.  Burrell  and  D.  P. 
Thompson,  Executors,"  and  it  is  alleged,  among  other  things,  that  at 
all  the  times  stated  in  the  complaint  plaintiffs  were,  and  now  are,  the 
duly  appointed,  legally  qualified  and  acting  executors  of  the  last  will 
and  testament  of  M.  S.  Burrell,  deceased,  and  that  defendants  made, 

*  Compare  Gross  v.  Gross  (1899},  96  Misc.  385:  [After  the  death  of  G.,  goods  belonging 
to  his  estate  were  sold  by  his  executors  on  credit,  and  these  goods  not  being  paid  for,  one 
of  the  executors  sued  as  executor  to  recover  the  price.  The  other  executor,  refusing  to  join 
as  co-plaintiff,  was  made  defendant  with  the  purchasers.  The  defendants  contended  that 
the  plaintiff  could  not  sue  as  executor.]  Said  the  Supreme  Court,  in  appellate  term,  re- 
▼iewing  a  number  of  cases:  *'  While  it  would  have  been  better  pleading  to  have  declared 
upon  the  plaintiff  ^s  individual  right,  we  can  not,  under  the  authorities,  reject  the  com- 
plaint.*' 

See  also  Phillips^  Ex^r^  v.  McConica^  Guardian  (1S9S),  59  O.  S.  i,  7:  [The  defendant 
urged  that  the  plaintiff  had  no  legal  capacity  to  maintain  the  action  as  executor,  be- 
cause he  **  can  maintain  an  action  in  his  own  personal  right  for  money  of  the  estate 
wrongfully  distributed,  as  held  in  Rogers  v.  Weaver^  5  Ohio,  536.*']  But  said  the  court, 
per  BuKKBT,J.:  **  These  considerations  are  not  sufficient  to  cut  off  his  right  to  maintain 
the  action  as  executor.  The  money  paid  to  the  guardian  was  the  money  of  the  estate,  and 
an  executor  is  always  a  proper  party  to  maintain  an  action  to  recover  money  belonging  to 
the  estate.  Other  existing  remedies  to  recover  money  wrongfully  paid  out,  do  not  exclude 
the  remedy  by  action  in  the  name  of  the  executor.*^ 

Compare  also  Moss  v.  Cohen  (iSqq),  15S  N.  Y.  240,  246:  **  That  the  plaintiff  entitled  the 
action  as  by  himself  individually  and  as  surviving  executor  in  no  way  discloses  a  mis- 
joinder of  causes  of  action.  There  is  no  pretense  nor  allegation  that  the  plaintiff  claimed 
more  than  a  single  right  of  recovery,  and  that  he  sought  to  enforce  as  executor  and  for  the 
benefit  of  the  estate  he  represents." — Per  Martin,  J.  — Ed. 
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executed,  and  delivered  to  plaintiffs  their  certain  promissory  note,  a 
copy  of  which  is  set  forth,  showing  that  it  was  made  to  **  W.  F.  Burrell 
and  D.  P.  Thompson,  Executors."  It  is  further  alleged  that,  for  the 
purpose  of  securing  the  payment  thereof,  defendants  duly  made,  exe- 
cuted, and  delivered  to  plaintiffs  their  certain  mortgage;  and  in  all 
other  respects  the  complaint  is  in  the  usual  form. 

The  defendants  filed  a  motion  to  require  plaintiffs  to  make  the  com- 
plaint more  definite  and  certain,  so  as  to  show  the  name  of  the  de- 
ceased person  for  whose  estate  the  plaintiffs  sue  as  the  alleged  exec- 
utors. This  was  overruled,  and  thereupon  a  general  demurrer  was 
interposed,  on  the  ground  that  the  complaint  does  not  state  facts  sufl&- 
cient  to  constitute  a  cause  of  suit.  This  also  was  overruled,  and  de- 
fendants refusing  to  plead  further,  a  decree  as  prayed  for  was  entered, 
from  which  they  appeal. 

William  Wallace  Thayer  and  Henry  St.  Rayner^  for  appellant 

Dolphy  Malhry  <Sf  Simon,  for  respondents. 

WoLVERTON,  C.  J. — It  seems  to  be  the  theory  of  the  defendants  that 
suit  was  brought  by  the  plaintiffs  in  their  representative  capacity  as 
executors;  hence  the  interposition  of  both  the  motion  and  the  de- 
murrer. But  the  complaint  shows,  when  the  documents  upon  which  it 
is  based,  the  averments  touching  them,  and  its  whole  scope  are  con- 
sidered, that  the  plaintiffs  have  sued  in  their  individual,  and  not  in 
their  representative,  capacity.^ 

The  prevailing  rule  seems  to  be,  with  possibly  some  few  exceptions, 
that  when  the  cause  of  suit  or  action,  whether  in  contract  or  in  tort, 
accrues  after  the  death  of  the  testator  or  intestate,  the  money,  if  re- 
covered, will  be  assets  of  the  estate,  and  the  executor  or  administra- 
tor may  sue,  at  his  option,  in  either  his  representative  or  his  indi- 
vidual capacity.* 

The  use  of  the  word  "  executors  "  in  the  title  of  the  case  and  in  the 
note  is  a  mere  descriptio  persona,  and  does  not  of  itself  operate  to 
attach  to  plaintiffs  a  representative  character,'  and  may  be  regarded 
as  surplusage.     Miller  v.  Kingsbury,  128  111.  45;  21  N.  E.  209. 

^Citing,  Beers  v.  Shannon,  73  N.  Y.  392. 

Compare  the  remark  of  Andrews,  C.  J.,in  First  National  Sank  v.  ShuUr  (1S97),  153 
N.  Y.  163, 17a:  ^'The  cases  mainly  are  of  two  classes,  those  where  the  cause  of  action  was 
upon  a  right  accruing  to  the  plaintiff  or  existing  against  a  defendant  in  a  representative 
character,  which  was  imperfectly  expressed  in  the  title  of  the  action,  and  cases  where  there 
was  an  unnecessary  addition  of  a  representative  title  to  the  name  of  the  party,  when  in 
fact  the  cause  of  action  was  upon  an  individual  right  or  obligation.  In  these  cases  it  has 
been  held  that  the  title  and  pleadings  may  be  considered  together  to  ascertain  the  true 
nature  of  the  action,  and  the  action  will  be  treated  as  an  individual  or  representative  one, 
as  disclosed  upon  an  inspection  of  the  whole  record.  Stilwell  v.  Carpenter,  a  Abb.  N.  C. 
338;  S.  C,  63  N.  Y.  639;  Beers  r.  Shannon,  73  N.  Y.  39a;  Litchfield  v.  Flint,  104  N.  Y.  543; 
Jennings  v.  Wright,  54  Ga.  537;  Waldsmith  v.  Waldsmith,  a  Ohio,  156;  Pennock  v.  Gille- 
land,  1  Pitts.  Pa.  37. »» 

*  Citing,  8  Enc.  PI.  &  Prac.  658;  Haskell  v,  Bowen,  44  Vt.  579;  Grimmell  v.  Warner,  ai 
Iowa,  11;   Mowry  v,  Adams,  14  Mass.  537;  Kane  v.  Paul,  14  Pet.  33;  Bliss  Code  PI.  (3  ed.), 

♦  S3. 

^Citing,  Beers  v.  Shannon,  73  N.  Y.  393;  a  Am.  &  Eng.  Bnc.  Law  (isc  ed.),  334. 
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As  the  note  and  mortgage  in  question  were  made,  executed  and  de- 
livered to  the  plaintiffs,  and  not  to  their  testator,  they  were  authorized, 
under  the  rule,  to  sue  in  either  their  representative  or  their  individual 
capacity;  and  it  is  apparent  that  the  complaint  states  a  good  cause  of 
suit  in  one  or  the  other  capacity,  and  is  amply  sufficient  as  against  the 
test  of  a  general  demurrer.  Now,  it  was  a  matter  of  no  moment  to 
the  defendants  in  what  character  plaintiffs  prosecuted  their  suit  to 
foreclose,  as  they  could  have  set  up  whatever  defence  they  may  have 
in  this  suit  as  well  as  if  it  had  been  brought  in  any  other  form,*  and 
hence  there  was  no  error  in  overruling  the  motion  and  demurrer,  or  in 
entering  the  decree  appealed  from,  which  will  therefore  be  affirmed. 

Affirmed, 

On  treadng*  the  use  of  the  word  **  executor,'***  administrator,'*  etc., as  a  mere  descriptio 
ftrtona^  compare  Bters  v.  Shannon  with  Litchfitld  v.  Flint  (1887),  104  N.  Y.  543.  In  the 
former  case  it  was  objected  that  the  plaintiff  was  not  suing  in  a  representative  capacity 
because  of  the  omission  of  the  the  word  "oj*'  between  the  plaintiff's  name,  **y<?ifrM  L. 
Btert^^  and  the  description  of  him,  **  txecntor  of  yokn  Beers,  deceased,'*^  Said  the  Court, 
per  FoLGBR,  J.:  ^  It  is  true  that  without  that  word, in  that  position,  it  has  been  sometimes 
held  that  the  addition  to  the  name  of  the  party  is  but  a  descriptio  persona^  and  does  not 
give  to  him  other  than  a  personal  or  individual  character  in  the  action.  But  it  has  been 
held  on  the  other  hand,  that  though  there  be  naught  in  the  title  of  the  process  or  the  com- 
plaint to  give  a  representative  character  to  the  plaintiff,  the  frame  and  averments  and 
scope  of  the  complaint  may  be  such  as  to  affix  to  him  such  character  and  standing.  StiU 
well  V.  Carpenter,  in  Mem.  62  N.  Y.  639,  reported  in  full  in  a  Abb.  N.  C.  238.**  And  in  the 
case  in  hand  it  was  held  that  the  plaintiff  sued  as  an  executor. 

In  Litchfield  v.  Flint  the  Court,  per  Earl,  J.,  remarked  (p.  550):  "While  the  note 
mentioned  in  the  complaint  contains  a  promise  to  pay  £.  B.  Litchfield,  as  executor  of  the 
estate  of  H.  Maria  Litchfieldy  deceased,  the  words  quoted  [in  italics]  are  mere  descriptio 
persona.  There  is  nothing  in  the  complaint  showing  that  the  loan  was  made  by  him  as 
executor  and  in  no  other  capacity;  and  upon  the  facts  alleged  in  the  complaint,  if  Litch- 
field had  desired  to  commence  suit  directly  upon  the  note  against  the  maker  thereof,  he 
would  have  been  obliged  to  commence  it  in  his  individual  name,  and  in  that  capacity  he 
would  have  recovered.    Peck  v,  Mallams,  10  N.  Y.  509. 

^  So,  too,  although  in  the  title  of  this  action,  after  the  word  *  Litchfield  *  the  words  *  ex- 
ecutors of  the  last  will  and  testament  of  H.  Maria  Litchfield,  deceased,*  appear,  yet  the 
action  is  the  individual  action  of  Electus  B.  Litchfield.  The  whole  body  of  the  complaint 
shows  an  action  in  his  favor  to  enforce  an  agreement  made  by  him  individually  with  the 
defendant  for  the  payment  of  the  note  given  to  and  held  by  him  individually.  In  such  a 
case,  when  the  complaint  shows  a  cause  of  action  in  favor  of  the  plaintiff,  not  in  his  rep- 
resentative but  in  his  individual  character,  the  descriptive  words  may  be  rejected,  leaving 
the  action  to  stand  as  one  in  the  individual  capacity  of  the  plaintiff.'*  — Fd, 

>  Citing,  Miller  v.  Kingsbury,  laS  IlL  45,  ai  N.  £.  209. 
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2.     Gttardians. 

NOTB. — ^In  nearly  one  third  of  the  codes,  ^ardians  stand  with  executors  and  adminis- 
trators, and  trustees  of  express  trusts,  as  representatives  who  may  sue  in  their  own  names 
without  joining  the  beneficiaries.*  Where  no  such  enactment  appears,  the  question  has 
been  raised  whether,  in  a  code  state,  a  guardian  may  not  sue  in  his  own  name  as  a  trustee 
of  an  express  trust.  Or  is  the  doctrine  on  this  point,  and  in  these  code  states,  still  that  of 
the  common  law  and  the  statute  of  Edward  the  First?*  In  states  where  the  enactment 
does  appear,  a  similar  question  sometimes  arises:  Whether  a  guardian  may  sue  in  his 
own  name,  under  the  code,  if  his  ward  has  come  of  age  before  action  is  brought. 


FERINE,  AS  GUARDIAN,  v,  GRAND  LODGE. 
Supreme  Court  op  Minnesota,  January  i8,  1892. 

[48  Minn.  82.] 

Action  to  recover  $2,000  and  interest  on  account  of  the  death  of 
Sullivan  C.  Ferine  while  a  member  of  a  certain  lodge.  The  jury  re- 
turned a  verdict  for  plaintiff  for  $2,602.74.  The  defendant  moved  for  a 
new  trial,  and,  being  denied,  appealed  from  the  order.« 

Adams  &  Patiee,  E,  Southworthy  and  Jos,  A,  Eckstein^  for  appel- 
lant* 

Merrick  <Sf  Merricky  for  respondent. 

Mitchell,  J. — This  action  was  brought  by  and  in  the  name  of  Lou- 
isa Ferine,  probate  guardian  of  the  person  and  estate  of  Edward  G. 
Ferine,  a  minor,  to  recover  on  a  cause  of  action  in  favor  of  her  ward, 
as  beneficiary  of  a  contract  of  insurance  upon  the  life  of  his  father, 
alleged  to  have  been  made  by  the  defendant  with  the  father  as  a  mem- 
ber of  a  subordinate  lodge  of  the  order. 

The  action  should  have  been  brought  in  the  name  of  the  minor. 
The  rule  at  common  law  and  in  equity  was  that  an  infant  had  to  sue 
in  his  own  name  but  by  his  guardian  or  next  friend,  and  this  has  not 
been  change4  by  statute.     The  infant  is  the  real  party  in  interest,  and 

>  See  the  Codes  of  Kentucky,  Iowa,  Ohio,  Washington,  Nebraska,  Kansas,  Arkansas, 
Wyoming,  Oklahoma. 

*  ^  At  common  law  there  was  no  warrant  nor  authority  for  a  suit  by  a  guardian  in  his 
own  name  for  the  benefit  of  the  infant,  although  he  might  disclose  his  fiduciary  character 
and  purpose.  .  .  At  law  the  action  must  have  been  brought  in  the  name  of  the  party 
having  the  legal  right.  The  guardian  could  of  course  sue  upon  contracts  made  with  him- 
self; but  not  generally  for  property  or  money  of  the  infant  The  latter  was  required  to  be 
a  party  to  the  action,  which,  at  first,  he  brought  by  guardian,  and  afterwards  by  statute, 
might  bring  by  prochein  ami.  In  the  case  of  Stewart  v.  Crabbiu^  6  Mun.  aSo,  the  Supreme 
Court  of  Virginia  reversed  a  judgment  rendered  in  favor  of  a  guardian  in  an  action 
brought  by  himself,  upon  the  ground  that  the  action  should  have  been  in  the  name  of  the 
infant.  That  was  trespass  for  an  assault  and  battery  on  the  infant;  but  the  re.  was  no  dif- 
ference, in  principle,  between  such  an  action  and  one  for  a  money  demand  for  breach  of  an 
obligation.  Such  was  the  practice  of  this  state  before  the  Code."— P^r  Eakin,  J.,  in 
Turner  v,  Alexander  (1SS3),  41  Ark.  254,  357.  — Ed. 

*The  statement  of  facts  has  been  abridged. 

*  The  arguments  are  omitted. 
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the  general  statutory  rule  is  that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest.  1878  G.  S.  Ch.  66,  §  28,  pro- 
vides that  an  executor  or  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute  may  sue  without  joining 
with  him  the  person  for  whose  benefit  the  action  is  prosecuted.  But 
a  guardian  appointed  by  .the  probate  court  is  not  a  trustee  of  an  ex- 
press trust  but  an  ofl&cer  of  the  court.  There  would  seem  to  be  no 
good  reason  why  the  statute  should  not  have  placed  a  guardian,  as  re- 
spects his  capacity  to  sue,  upon  the  same  footing  as  an  executor  or  ad- 
ministrator, but  it  has  not  done  so  in  any  case,  unless,  possibly,  under 
1878  G.  S.  Ch.  66,  §§33,  34,  in  the  case  of  the  seduction  or  injury  of 
the  ward — a  question  which  we  have  no  occasion  to  consider  here. 

Section  148  of  the  Probate  Code  (Laws  1889,  Ch.  46)  provides  that 
every  guardian  shall  demand,  sue  for,  and  receive  all  debts  due  his 
ward.  The  same  provision  was  found  in  1878  G.  S.  Ch.  59,  g  29.  But 
this  was  merely  a  re-enactment  of  the  common  law  rule  that  a  suit  by 
an  infant  must  be  brought  by  his  guardian.  The  statute  does  not  say 
that  the  guardian  shall  bring  the  suit  in  his  own  name. 

But  while  this  action  should  have  been  brought  in  the  name  of  the 
ward,  yet  the  guardian  is  a  proper  party  to  the  record.  He  is  really 
the  active  party  who  institutes  the  suit  and  has  the  entire  control  of 
its  prosecution.  In  such  a  case  we  have  no  doubt  of  the  power  of  the 
court,  either  before  or  after  judgment,  in  furtherance  of  justice,  to 
amend  by  inserting  the  name  of  the  ward  as  plaintiff.  1878  G.  S.  Ch. 
66,  §  124.  The  only  person  who  has  any  control  over  the  action  is  al- 
ready in  court,  and  a  party  to  the  record.  The  only  object  in  insert- 
ing the  name  of  the  infant  as  plaintiff  is  that  the  judgment  in  the  ac- 
tion may  be  a  bar  to  any  subsequent  actions  by  him  or  in  his  name.^ 

>  Only  so  much  of  the  opinion  is  given  as  relates  to  the  one  point.  The  order  was  re- 
versed on  other  gronnds. 

On  the  question  whether  a  general  guardian  is  a  trustee  of  an  express  trust  within  the 
meaning  of  the  Code,  and,  as  such,  may  sue  in  his  own  name,  see  Perton  v.  Warrtn 
(i8$3),  14  Barb.  488,493;  Thomas  v,  Bennett  (1868),  $6  Barb.  197,301;  Hanenattin  v.  Knll 
(1880),  59  How.  Pr.  34;  CoakUy  v.  Maker  (1885),  36  Hun,  157;  Bnermann  v.  Burrmann  (1886), 
17  Abb.  N.  C.  391;  Bager  v,  Phillipt  (1SS6),  17  Abb.  N.  C.  435;  Perkins  v,  Stimmsl  (1886), 
53  Hun,  530. 

In  Perkins  v.  Siimmel  (1889),  114  N.  Y.  359,  3<^,  Pottbr,  J.,  remarks:  **In  Thomas  v. 
Brunette  56  Barb.  197,  it  was  held  that  a  general  guardian  appointed  by  the  Surrogate  can 
maintain  an  action  in  his  own  name,  as  such  guardian, to  recover  a  debt  due  to  his  ward. 
Judge  Foster,  writing  the  opinion  of  the  General  Term,  reviews  a  great  number  of  cases 
in  the  Supreme  Court  and  the  old  courts  of  chancery,  and  reaches  the  conclusion  stated  as 
above.  He  seems  to  have  reached  that  conclusion  through  analogy  to  similar  cases  brought 
by  a  committee  of  a  habitual  drunkard  or  lunatic;  based  upon  the  principle  that  such 
guardian  as  well  as  such  committee  is  a  trustee  of  an  express  trust,  and  has  absolute  do- 
minion over  the  personal  property  of  the  ward,  with  power  to  sell  and  confer  good  title 
upon  the  purchaser,  to  settle  any  debts  and  claims  belonging  to  his  ward,  and  to  collect 
the  distributive  share  of  the  ward  in  the  estate  of  deceased  persons.  It  was  held  in  the 
same  manner  in  Haiunstein.  v.  Knil,  59  How.  Pr.  34.  That  case  was  followed  and  the 
same  conclusion  reached  in  Coakley  v.  Maker ^  36  Hun,  157,  Judge  Follett  writing  the  opin- 
ion, which  was  concurred  in  by  Judges  Hardin  and  Boardman.  The  question  was  first 
practically  raised  in  this  court  in  Segelken  v,  Meyer ^  94  N.  Y.  473.  In  that  case  an  action 
was  brought  by  an  infant  [in  his  own  name]  by  his  guardian  ad  Ixtem^  and  the  action  was 
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REED,  GUARDIAN,  v.  LANE  ET  AL. 
Supreme  Court  op  Iowa,  December  13,  1895. 

[96  Iowa,  454.] 

Action  at  law  by  the  guardian  of  one  Lizzie  Hostert  and  other 
minors  upon  the  bond  of  a  former  guardian  of  the  same  persons.  To 
an  amended  petition  the  defendants  filed  what  purported  to  be  "  an 
equitable  answer  "  ;  and  to  the  first  division  of  that  answer  the  plain- 
tiffs demurred,  on  the  ground  that  "  the  facts  therein  alleged  did  not 
constitute  any  defence."     This  demurrer  was  sustained.^ 

Stilwell  <3f  Stewart,  for  appellants. 

James  H.  Trewin,  for  appellee. 

Robinson,  J. — It  is  said  that  the  demurrer  to  the  first  division  is 
not  well  taken.  That  alleges  that  although  the  plaintiff  was  at  one 
time  the  guardian  of  Lizzie  Hostert,  she  had  before  the  commence- 
ment of  this  action  attained  the  age  of  majority,  and  that,  so  far  as 
she  is  concerned,  the  action  is  not  brought  in  the  name  of  the  real 
party  in  interest. 

Section  2543  of  the  code  requires  that  every  action  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  provided  in  the  next 
section.  That  permits  executors,  admin fstrators,  guardians,  and 
some  others  who  act  in  a  representative  capacity,  to  sue  in  their  own 
names  without  joining  the  parties  for  whose  benefit  the  actions  are 
prosecuted.  It  is  the  general  rule  that  when  a  ward  attains  his  ma- 
jority he  may  demand  an  accounting  of  his  guardian,  and  that  the 
duties  of  the  latter  with  respect  to  the  active  management  of  the  es- 
tate cease ;  the  ward  then  stands  in  the  relation  of  creditor  to  the 
guardian.     Humphreys  v.  Mattoon,  43  Iowa,  556.  But  the  guardianship 

to  recover  property  belonging^  to  the  infant.  The  infant  at  the  same  time  had  a  general 
guardian,  and  the  question  presented  was  whether  the  action  should  have  been  brought 
in  the  name  of  the  general  guardian  or  in  the  name  of  the  infant  by  his  guardian  ad  litem. 
The  Court,  in  the  opinion  in  that  case,  reviews  numerous  cases,  and  especially  Thomas  v. 
Bennett,  and  comes  to  the  conclusion  that  an  action  to  recover  money  or  personal  property 
belonging  to  an  infant  is  properly  brought  in  his  own  name  by  his  guardian  ad  litem.  .  . 
In  reviewing  these  various  cases  upon  this  question  I  have  been  impressed  with  what  I 
think  is  the  plain  theory  of  the  Code,  and  of  the  practice  upon  this  subject,  viz.,  that  all 
actions  brought  by  an  infant  should  be  brought  in  the  name  of  the  infant  by  a  guardian  ad 
litem.  .  .  But  while  I  have  reached  this  conclusion,  as  a  general  riile  of  practice,  it  can 
not  avail  the  defendant  in  this  case  [the  action  was  in  the  name  of  the  general  guardian] 
as  the  objection  [to  the  legal  capacity  to  sue]  was  not  raised  by  demurrer  or  answer.^* 

It  will  be  observed  that  the  question  in  the  foregoing  cases  is  quite  distinct  from  that 
which  arises  when  the  guardian  sues  upon  a  contract  made  by  him  in  his  own  name  as 
guardian.  **Certainly,  a  guardian  who  takes  a  note  payable  to  himself  and  describing 
himself  as  guardian,  is  a  trustee  of  an  express  trust  within  the  very  words  of  this  section** 
[providing  that  a  ^*  trustee  of  an  express  trust"  shall  be  construed  to  include  a  person 
with  whom,  etc.]— /er  Rodman,  J.,  in  Mebane  v.  Mebane  (1872),  66  N.  C.  334.  Sec  also 
Catron  V.  LaFayette  County  (1891),  106  Mo.  659,667;  Bam-well  v.  Marion  (1S9S),  54  S.  C. 
223,  827.  — iSrf. 

^  The  statement  of  facts  is  abridged  from  an  omitted  portion  of  the  opinion. 
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does  not  necessarily  terminate  at  the  moment  the  ward  becomes  of 
legal  age,  especially  where  his  interests  demand  that  it  continue  and 
he  does  not  object.  The  guardian  should  be  given  reasonable  time  in 
which  to  make  an  accounting  and  close  his  official  labors.  The  divi- 
sion of  the  answer  under  consideration  did  not  show  that  there  had 
been  anj''  accounting  by  the  plaintiff  fqr  the  share  of  his  ward  Lizzie 
in  the  indebtedness  in  controversy,  nor  that  any  steps  have  been 
taken  to  terminate  the  guardianship  of  her  estate.  The  defence  re- 
lied on  in  that  portion  of  the  answer  is  merely  that  the  ward  has  ar- 
rived at  her  majority.  So  far  as  the  record  shows,  the  action  is 
brought  by  her  consent  and  for  her  interest. 

In  view  of  the  relation  in  which  the  plaintiff  has  stood  to  her  and 
her  property,  and  the  duty  which  devolved  upon  him  to  protect  the 
very  interests  in  controversy,  we  do  not  think  it  is  incumbent  on  him 
to  show  in  the  first  instance  that  his  right  to  protect  those  interests 
and  enforce  them  continues,  nor  that  the  fact  that  she  has  attained  her 
majority  is  alone  sufficient  ground  for  the  abatement  of  the  action  as 
to  her  share  in  the  estate.  The  plaintiff  has  been  entitled  to  repre- 
sent her  in  actions  in  court,  and  if  that  right  has  been  terminated  the 
fact  should  be  shown,  and  the  proper  person  made  a  party  to  the  ac- 
tion, /^oop  V,  Clarke,  4  G.  Greene,  294.  Until  that  is  done,  it  will  be 
presumed  that  the  action  is  for  her  interest,  and  that  she  will  be 
bound  by  the  final  adjudication. * 

^  Only  so  much  of  the  opinion  is  given  as  relates  to  the  one  point.  Compare  Gard  v. 
Neff  (XSS4),  39  O.  S.  607,  given  in  text;  anU^  p.  578.  — JSk^ 
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III.      PERSONS   EXPRESSLY  AUTHORIZED   BY  STATUTE  TO  SUE   IN 

THEIR  OWN  NAMES. 

SWIFT  V.  ELLSWORTH. 
Supreme  Court  op  Indiana,  May  Term,  1858. 

[10  Ind,  205.] 

The  facts  appear  in  the  opinion. 

S,  A.  Huffy  Z.  Baird^  and  /.  M.  La  Rue^  for  the  appellants. 

R,  C.  Gregory y  H.  W,  Chasey  and  /.  A,  Wilstachy  for  the  appellee. 

Hanna,  J. — ^This  was  an  action  by  Ellsworth,  assign^ee  of  Rowe, 
against  Swift  and  Rowe,  on  a  promissory  note,  made  by  Swift  to 
Rowe,  and  to  foreclose  a  mortgage,  etc.,  for  $4,780. 

Rowe  filed  no  answer.  Swift  answered  in  four  paragraphs,  setting 
up,  I.  Matters  of  setoff  between  himself  and  Rowe,  and  also  certain 
counterclaims  for  damages  by  way  of  recoupment  2.  Part  payment 
to  Rowe.  3.  That  Ellsworth  was  not  the  real  party  in  interest,  but 
that  the  note,  etc.,  was  the  exclusive  property  of  Rowe.  4.  As  follows : 

*'  That  said  note  was  assigned  by  the  defendant  Rowe  to  the  plaintiff,  by 
indorsement  in  blank,  as  alleged ;  that  it  was  so  assigned  and  delivered  to 
the  plaintiff  by  Rowe,  to  secure  to  said  plaintiff  $2,500  which  Rowe  owed 
plaintiff,  and  for  no  other  consideration ;  that  after  said  assignment  and 
delivery,  the  defendant  Swift  paid  to  the  plaintiff  the  said  sum  of  $2,500 
in  full,  being  all  the  interest  of  the  said  Ellsworth  in  said  note,  and  that 
since  said  pa3rment  the  said  plaintiff  has  not  acquired  any  interest  in  the 
residue  of  said  note ;  that  the  said  payment  is  credited  on  the  note,  and 
that  the  plaintiff  is  not  the  real  party  in  interest  in  this  suit,  but  that  the 
said  defendant  Rowe  is  the  exclusive  owner  of  said  note." 

The  appellees  insist  that,  even  if  this  fourth  paragraph  shows  facts 
sufficient  to  enable  the  Court  to  say  that  Ellsworth  was  not  the  real 
party  in  interest,  yet,  under  the  statute,  he  was,  as  the  holder  of  the 
note  by  assignment,  entitled  to  maintain  the  action  in  his  own  name. 
That  statute,  i  R.  S.  p.  378,  is  as  follows : 

Section  i.  "All  promissory  notes,  etc.,  shall  be  negotiable  by  indorse- 
ment thereon,  so  as  to  vest  the  property  thereof  in  each  indorser  success- 
ively." Section  2.  "  The  assignee  of  any  such  instrument  may,  in  his 
own  name,  recover  against  the  person  who  made  the  same." 

This  statute  makes  the  assignee,  for  the  purpose  of  suing,  the  legal 
holder  of  the  instrument,  unless  a  state  of  facts  may  be  shown  to  de- 
prive him  of  that  right,  under  sec.  3,  2  R.  S.  p.  27,  which  is  as  follows : 
«*  Every  action  must  be  prosecuted  in  the  name  of  the  real  partj-  in 
interest,  except  as  otherwise  provided  in  the  next  section."  The  pro- 
vision of  the  next  section  is  as  follows :  *'An  executor,  administrator, 
a  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
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statute,  may  sue,  without  joining  with  him  the  person  for  whose  bene- 
fit the  action  is  prosecuted." 

Is  the  assignee  of  a  promissory  note  who  may  hold  it  as  such,  with- 
out any  real  interest,  one  of  that  class  of  persons  here  referred  to  as 
being  **  expressly  authorized  by  statute  "  to  sue  ?  or  does  the  provi- 
sion have  reference  to  another  class  of  persons,  such  as  the  guardian 
of  an  idiot,  etc.? 

We  are  of  opinion  that  the  clause  of  this  section  above  quoted, 
does  not  have  reference  to  the  rights  of  an  assignee  of  a  promissory 
note,  but  to  such  persons  as  may  be  authorized  to  sue  in  their  own 
names,  because  of  holding  some  official  place ;  as  the  president  of  a 
bank,  under  the  general  law  (i  R.  S.  p.  157),  or  as  the  trustee  of  a 
civil  township  {Id,  467),  etc. 

It  therefore  follows,  that  the  real  party  in  interest,  as  was  formerly 
the  rule  in  equity,  must  bring  the  action,  subject  to  the  provisions 
and  exceptions  of  the  statute,  and  that  if  any  other  than  those  thus 
authorized  should  bring  suit  as  plaintiff,  an  answer  showing  affirma- 
tively the  facts,  is  a  good  answer.  We  think  the  fourth  paragraph  of 
this  answer  was  sufficient.    Van  Santvoord*s  PI.  109,  421,  478.^ 


KING,  GUARDIAN,  v.  CUTTS. 
Supreme  Court  01?  Wisconsin,  June  Term,  1869. 

[24  Wis,  625.] 

The  defendant  appealed  from  a  judgment  rendered  against  him  in 
the  circuit  court,  on  appeal  from  a  justice  of  the  peace.  The  facts  are 
stated  in  the  opinion. 

C  N.  Parsons^  for  appellant. 

Noggle  <Sf  CastlCy  for  respondent. 

Dixon,  C.  J. — It  is  unnecessary  to  inquire  whether  the  plaintiff  is  a 
trustee  of  an  express  trust,  authorized  to  sue  in  his  own  name  to  re- 
cover possession  of  the  real  estate  belonging  to  his  ward;  for  even 
though  he  were  such  trustee,  it  would  still  follow  that  this  action 
could  not  be  so  maintained. 

It  is  an  action  of  unlawful  detainer,  instituted  under  the  12th  sec- 
tion of  the  forcible  entry  and  unlawful  detainer  act  (R.  S.,  ch.  151),  to 
dispossess  the  defendant  as  a  tenant  holding  over  contrary'  to  the 
terms  of  his  lease.  The  premises  are  the  property  of  the  ward,  and 
the  lease  was  executed  by  him  nearly  a  year  before  the  plaintiff  was 
appointed  as  his  guardian.  It  is  not  pretended  that  the  lease  was  in 
any  respect  invalid  at  the  time  of  its  execution.  The  ward  was  then 
a  person  of  full  age,  and  competent  to  execute  it,  but  subsequently 

*  Part  of  the  opinion,  on  other  points,  is  omitted.  P*r  C«rtai»— The  judgement  is  re- 
versed with  costs.    Cause  remanded,  etc. 
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imbecility  has  rendered  it  proper  that  a  guardian  should  be  appointed 
for  him  in  accordance  with  the  provisions  of  the  statute  in  such  cases. 
The  plaintiff,  having  been  appointed  such  guardian,  made  demand 
in  writing  of  the  defendant,  that  he  deliver  possession,  and  then 
commenced  this  action  in  his  own  name  as  guardian.  It  is  clear  that 
the  action  in  this  respect  is  wholly  misconceived.  It  should  have 
been  brought  in  the  name  of  the  ward.  It  is  a  purely  statutory 
remedy,  given  only  to  the  lessor,  his  heirs,  executors,  administrators, 
or  assigns;  and  the  plaintiff  is  none  of  these.  It  could,  at  most,  only 
be  contended  that  he  was  an  assign ;  but  he  is  not  that,  because,  by 
virtue  of  his  appointment  as  guardian,  he  acquired  no  estate  what- 
ever in  the  lands.  They  remained  the  property  of  the  ward,  the  same 
as  before,  and  the  plaintiff  became  the  mere  bailiff  or  custodian,  acting 
under  the  direction  of  the  court.  This  principle  is  well  settled.^  The 
plaintiff  not  being,  therefore,  an  assign,  nor  belonging  to  any  of  the 
other  classes  of  persons  authorized  to  bring  the  suit,  and  so  not 
standing  in  the  relation  of  landlord  to  the  tenant  in  possession  (see 
Winterfield  v,  StausSy  24  Wis.  394),  the  action  can  not  be  maintained 
by  him;  and  that,  regardless  of  the  question  whether  he  is  to  be 
deemed  a  trustee  of  an  express  trust,  so  that  he  might  have  sued  in 
some  other  form  of  action  to  recover  the  possession. 

It  follows  from  these  views,  that  the  judgment  of  the  circuit  court 
must  be  reversed,  and  the  cause  remanded  with  directions  to  enter 
judgment  in  favor  of  the  defendant,  and  against  the  plaintiff  for  costs 
of  suit. 

By  the  Court. — So  ordered. 


PETERS  V,  FOSTER. 
Supreme  Court  of  New  York,  General  Term,  May,  1890. 

[56  Him  607.] 

From  an  interlocutory  judgment  overruling  his  demurrer  to  the 
complaint,  the  defendant  appealed. 

Benjamin  B,  Foster,  for  the  appellant. 

Charles  /^  Mac  Lean,  for  the  respondent. 

Barrett,  J. — The  Exchange  National  Bank,  of  Norfolk,  Virginia, 
was  organized  under  the  laws  of  the  United  States,  and  was  located 
in  the  State  of  Virginia.  It  was,  therefore,  a  foreign  corporation,  as 
defined  by  the  code  of  civil  procedure  (g  3343,  subd.  18).  The  question 
is,  whether  the  plaintiff,  as  receiver  of  this  foreign  corporation,  ap- 
pointed by  the  Comptroller  of  the  Currenc}-,  can  maintain  an  action 
in  the  courts  of  this  state  to  recover  an  assessment  duly  levied  upon 
the  shareholders  of  the  bank. 

^  Citing,  Petrie  v.  Shoemaker,  24  Wend.  S5;  Lane  v.  Schermerhorn,  i  Hill,  97;  McKillip 
V.  McKillip,  8  Barb.  552. 
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Two  points  are  presented  by  the  appellant :  firsts  that  the  plaintiff 
is  to  be  treated  as  a  foreign  receiver,  and,  as  such,  denied  a  standing 
in  our  courts  ;  second^  that  he  is  not  the  real  party  in  interest.     .     .     y 

The  remaining  question  is  whether  the  plaintiff  is  the  proper  per- 
son to  sue.  This  question  has  been  settled  adversely  to  the  appellant. 
Stanion  v.  Wilketison,  8  Benedict,  359;  Bank  v,  Kennedy^  17  Wall.  21; 
Kennedy  v.  Gibson^  8  Wall.  498  ;  Bank  of  Bethel  v.  The  Pahquioque 
Bank,  14  Wall.  383 ;  Plait  v,  Crawford,  8  Abb.  N.  S.  308. 

Under  section  449  of  the  Code  a  person  expressly  authorized  by 
statute  to  sue  is  excepted  from  the  provision  that  the  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest  Here  the  re- 
ceiver is  so  expressly  authorized.  See  the  cases  above ;  see,  too,  Rev. 
Stats,  of  U.  S.  g§  5234,  5151 ;  also,  act  of  Congress  Feb.  14, 1880,  Chap. 
25,  g  I.  And  this  is  entirely  reasonable.  For  the  bank  is  not  the  real 
party  in  interest,  but  its  creditors ;  and  whatever  the  receiver  collects 
he  must  pay  over  to  the  treasurer  of  the  United  States,  for  the  benefit 
of  these  creditors. 

The  interlocutory  judgment  appealed  from  should,  therefore,  be 
aflSrmed,  with  costs. 

Van  Brunt,  P.  J.,  and  Bartlett,  J.,  concurred. 

Interlocutory  judgment  affirmed  with  costs. 


GOULD  AND  OTHERS,  COMMISSIONERS  OF  HIGHWAYS  OF 

THE  TOWN  OF  LISBON,  v.  GLASS. 

Supreme  Court  of  New  York,  General  Term,  January  i,  1855. 

[19  Bard.  179.] 

This  was  an  appeal  from  the  St.  Lawrence  county  court. 
The  complaint  was  as  follows : 

"  Calvin  H.  Gould,  John  Sheldon  and  John  McBride,  commissioners  of 
highways  of  the  town  of  Lisbon,  against  John  Glass. 

"  The  plaintiffs  above  named  complain  of  the  above  named  defendant 
and  say  that  on,  etc.,  he  wrongfully  obstructed  a  certain  highway  in  the 
town  of  Lisbon,  by,  etc.,  so  as  to  obstruct  and  prevent  the  use  of  the  same 
by  the  public." 

Also  for  a  further  cause  of  action,  the  plaintiffs  state  that  the  defend- 
ant did,  etc.,  setting  forth  another  like  obstruction.  Judgment  was 
demanded  for  a  penalty  of  $5  for  each  obstruction,  according  to  the 
provisions  of  the  statutes. 

^  On  the  first  point,  the  court  was  of  opinion  that  the  plaintiff  was  not  to  be  treated  as 
a  foreign  receiver,  in  the  strict  sense.  ^'Technically,  it  is  true,  he  is  the  receiver  of  a  for- 
eign corporation.  It  will  be  observed,  however,  that  he  is  not  a  receiver  appointed  by  the 
courts  of  a  foreign  county,  or  even  of  a  sister  state,  but  by  an  ofHcer  of  the  United  States, 
under  authority  derived  from  national  legislation." 
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The  answer  denied  the  complaint,  and  also  set  up  title  to  the  loeiis 
in  quo  in  the  defendant,  and  denied  that  it  ever  was  a  highwaj-.i 

The  jury  found  for  the  plaintiffs.  Upon  judgment  being  entered 
thereon,  the  defendant  appealed  to  this  court. 

T,  V.  Ritssell,  for  the  plaintiffs. 

Morris  &  Cooleyy  for  the  defendant. 

By  the  Courts  James,  J. — The  penalty  sought  to  be  recovered  by 
this  action  is  one  in  which  the  plaintiffs,  as  individuals,  have  no  in- 
terest; and,  therefore,  if  the  action  is  not  brought  in  their  official 
character,  it  can  not  be  sustained ;  and  this  question  must  be  deter- 
mined by  the  complaint,  which  also  includes  the  title  of  the  cause. 
The  statutes  provide  that  actions  may  be  brought  by  commissioners 
of  highways  in  the  name  of  their  ofl&ce.  (2  R.  S.  473,  §§92,  93.)  And 
the  supreme  court  has  held  that  such  actions  are  properly  brought  in 
the  name  of  the  individuals  with  the  addition  of  their  name  of  office.^ 
But  when  actions  are  thus  brought,  the  pleading  should,  by  proper 
averments,  show  that  the  claim  is  made  by  the  ofl&cer,  and  not  by  the 
individual. 

The  complaint  in  this  action,  tested  by  the  principles  laid  down  in 
Merrittv.  Seaman,  2  Selden,  168;  Ogdensdurgh  Bank  v.  Van  Retisselaer^ 
6  Hill,  240;  Delafield  v,  Kinney,  24  Wend.  345,  and  Hunt  v.  Van  Al- 
styne,  25  Id.  605,  and  numerous  other  cases  of  like  character,  is  an  ac- 
tion in  favor  of  the  plaintififs  as  individuals,  and  not  one  *'  in  their 
name  of  office."  The  aflSx  to  their  names  in  the  title  is  a  mere  de- 
scrip  tio  personae.  The  declaration  in  Merritt  v.  Seaman  was  almost 
identical  with  the  complaint  in  this.  It  was  "  Charles  H.  Merritt,  ex- 
ecutor, etc.,  of  John  Simpson,  etc.,  plaintiff,  etc."  In  deciding  that  case, 
the  court  of  appeals  says,  "  This  is  the  only  part  of  the  declaration 
that  contains  any  indication  that  the  suit  is  brought  by  the  plaintiff 
in  any  other  than  his  individual  character.  The  promises  are  all  laid 
to  the  plaintiff  individually,  and  no  mention  is  made  of  letters  testa- 
mentary, either  in  the  declaration  or  the  testimony.  This  mode  of 
describing  the  plaintiff  as  executor  is,  upon  all  the  authorities,  to  be 
regarded  as  merely  a  descriptio  personae,  in  no  respect  changing  the 
character  of  the  pleadings,  or  the  rights  of  the  parties  under  them." 
Justice  Cowen,  in  Hunt  v.  Van  Alstyne^  25  Wend.  605,  said,  "  The 
declaration  is  one  by  the  defendant  Hunt  in  his  own  right ;  calling 
himself  president  of  a  certain  company  is  a  mere  descriptio  personae^ 
In  the  case  of  the  Ogdensburgh  Bank  v.  Van  Rensselaer,  Justice 
Bronson  said,  •*  This  is  an  action  against  Henry  Van  Rensselaer,  and 
the  words  which  follow  his  name,  'president  of  the  St.  Lawrence 
Bank,*  can  only  be  regarded  as  a  descriptio  personae^  The  question 
has  been  decided  in  Delafield  v,  Kinney,    It  was  also  decided  at  the 

*  Part  of  the  statement  of  facts  is  omitted. 

*  Citings  Supervisor  of  Galway  v.  Stimson,  4  Hill,  136.    Overseers  of  Pittstown  7>.  Over- 
seers of  Plattsbnrgh,  iS  John.  407.    Todd  v,  Birdsall,  i  Cowen,  a6o. 
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last  term,  on  the  argument  of  a  cause  where  the  declaration  was 
framed  in  the  same  way  against  an  executor;  and  it  is  decided  in  all 
the  precedents  in  the  books. 

In  the  present  action,  the  title  is  the  only  part  of  the  complaint 
which  contains  any  intimation  that  the  suit  is  brought  by  the  plain 
tiffs  in  any  other  than  their  individual  character.  They  nowhere  aver 
that  they  are  commissioners  of  the  town  of  Lisbon,  or  complain  as 
stick.  It  is  the  plaintiffs  that  complain  of  the  defendant;  it  is  the 
plaintiffs  that  demand  judgment ;  it  is  Galvin  H.  Gould,  John  Shel- 
don, and  John  McBride,  plaintiffs,  that  have  obtained  the  judgment, 
and  not  the  commissioners  of  highways,  nor  Gould,  Sheldon,  and  Mc- 
Bride, as  commissioners  of  highways.  The  word  "plaintiffs",  as  used 
in  the  complaint  and  in  the  judgment,  can  only  be  held  to  mean  the 
individuals,  and  not  the  ofl&cer. 

It  was  urged  **  that  the  plaintiffs  intended  to  sue  in  their  official 
character,  as  was  evident  from  the  claim."  I  have  not  the  least  doubt 
in  that.  But  we  are  not  interpreting  a  contract,  and  searching  out 
the  meaning  of  parties  from  doubtful  and  equivocal  words.  It  is  the 
construction  of  a  pleading,  which  must  be  construed  according  to 
what  it  says,  and  not  what  the  pleader  intended.  (6  Hill,  240.)  The 
plaintiffs  should  have  averred  that  they  were  commissioners ;  that  as 
such  they  complained  of  the  defendant;  and  the  judgment  should 
have  been  entered  in  their  favor  as  commissioners,  etc.  As  now  en- 
tered, the  record  would  be  no  bar  to  another  action  for  the  same  ob- 
structions, properly  brought  by  the  commissioners.     .     .     . 

The  judgment  of  the  county  court  must  be  reversed. 


HEDGES  V,  DAM. 
Supreme  Court  op  Cawpornia,  June  13,  1887. 

[72  Cat,  520.] 

The  action  was  brought  by  a  tax-payer  to  recover  the  amount  of 
certain  illegal  claims  alleged  to  have  been  unlawfully  allowed  and 
ordered  paid  by  three  of  the  defendants  as  members  of  the  board  of 
supervisors  of  Yuba  County,  out  of  the  county  treasury. 

Cross  &  SimmandSy  for  appellant. 

E.  A,  Davis  and  A,  L,  Hart^  for  respondents. 

Patterson,  J. —  ...  3.  No  reasons  are  set  forth  in  the 
complaint  why  this  action  is  prosecuted  by  and  in  the  name  of  the 
plaintiff,  a  tax-payer,  instead  of  by  the  district  attorney,  in  the  name 
of  and  in  behalf  of  the  county.  It  is  not  alleged  even  that  any  de- 
mand was  made  by  the  plaintiff,  either  for  the  money,  or  for  the  insti- 
tution of  an  action  for  its  recovery.     The  county  is  the  real  party  in 
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interest,  and  the  district  attorney  is  the  proper  person  to  prosecute 
actions  in  the  name  of  the  county  i^PoL  Code,  g  4256,  subd.  3;  County 
Government  Act,  §  136).  If  it  be  admitted  that  a  tax-payer  has  the 
right,  even  in  the  absence  of  an  express  statutory  authority,  to  prose- 
cute actions  of  this  kind,  yet  we  think  facts  should  be  alleged  show- 
ing a  refusal  or  neglect  on  the  part  of  the  proper  officer  to  institute 
an  action.  Judgme?it  affirmed. 


ERVIN   ET  AL.  v.  THE  STATE  EX  REL.  WALLEY. 
Supreme  Court  of  Indiana,  November  Term,  1897. 

[150  Ind,  332.] 

From  the  Delaware  Circuit  Court. 

/.  W,  Ryan,  W,  A.  Thompson,  and  Warner  <2f  Brady,  for  appellants. 

M,  E.  Forkner^  J,  G.  Leffler,  and  James  N,  Tempter  &  Son,  for 
appellee. 

McCabe,  C.  J. — The  appellee  sued  the  appellants  to  recover  money 
alleged  to  have  been  lost  by  William  A.  Walley,  the  relator's  husband, 
to  the  appellees,  by  betting  on  a  game  called  faro,  under  §§  6676,  6678, 
Burns'  R.  S.  1894  (§g  4951,  4953,  R.  S.  1881).  •  The  complaint  was  in 
five  paragraphs,  and  the  court  overruled  a  several  demurrer  by  the 
defendants  to  each  paragraph  for  want  of  sufficient  facts,  and  that  the 
plaintiff  had  no  capacity  to  sue. 

A  trial  of  the  issues  resulted  in  a  verdict  and  judgment  for 
$5,414.50  over  appellants'  several  and  joint  motions  for  a  new  trial. 
The  court  also  overruled  appellants'  motion  to  modify  the  judgment. 

The  errors  assigned  call  in  question  these  several  rulings,  and  also 
call  in  question  the  sufficiency  of  the  complaint.     .      .      .* 

It  is  next  contended  that  the  demurrers  ought  to  have  been  sus- 
tained because  the  action  is  not  prosecuted  in  the  name  of  the  real 
party  in  interest,  namely,  Nellie  A.  Walley,  but  is  prosecuted  in  the 
name  of  the  state. 

It  is  conceded  that  the  statute  on  which  the  action  is  founded  au- 
thorizes the  prosecution  of  the  action  in  the  name  of  the  state  for  the 
benefit  of  the  wife  of  the  loser,  under  certain  circumstances,  but  it  is 
contended  that  such  statute  was  passed  prior  to  the  code,  and  that  the 
code  makes  a  different  provision  in  relation  thereto,  and  must  be 
deemed  the  last  expression  of  the  legislative  will,  and  controlling  in 
this  respect.  Conceding,  without  deciding,  that  such  was  the  order 
of  passage  of  the  two  statutes,  and  that  the  last  act  would  have  the 
effect  to  modify  the  first  in  so  far  as  inconsistent  therewith,  we  do  not 

>  The  omitted  portion  of  the  opinion  affirmed  the  constitutionality  of  the  statute  on 
which  the  action  was  based. 


ERVIN  ET  AL.  V,  THE  STATE  EX  REI..  WALI^EY.  619 

think  that  there  was  any  such  inconsistency.  Section  251,  Bums'  R. 
S.  1894  (251  R.  S.  1881),  provides  that;  *'  Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  the  next  section."  The  next  section  provides  that :  '*  An 
executor,  administrator,  a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  may  sue,  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.'*  The  State  is  au- 
thorized by  the  statute  in  question  to  sue  for  the  benefit  of  another, 
and  the  State  is  within  the  meaning  of  the  last  section  of  the  code,  if 
the  word  '•  person  "  as  used  therein  may  be  held  to  include  the  State. 

Among  the  rules  for  the  construction  of  the  code,  it  is  provided  in 
section  1309,  Bums'  R.  S.  1894,  (1285.  R.  S.  1881),  that:  "The  word 
*  person'  extends  to  bodies  politic  and  corporate."  Webster  defines 
the  words  •*  body  politic "  to  be  *'  the  collective  body  of  a  nation  or 
state  as  politically  organized,  or  as  exercising  political  functions;  also 
a  corporation." 

Therefore,  we  hold  that  the  code  does  not  require  the  action  to  be 
brought  in  the  name  of  the  real  party  in  interest,  where,  as  here,  a 
person,  the  State,  is  expressly  authorized  by  statute  to  sue  without 
joining  the  person  for  whose  benefit  the  action  is  prosecuted.^ 

It  is  further  contended  that  the  State  alone  is  the  only  proper  party 
plaintiff,  where,  as  here,  the  action  is  brought  for  the  benefit  of  the 
wife  of  the  loser.  The  statute  quoted  requires  the  action  in  such 
cases  as  this  to  be  brought  in  the  name  of  the  State.  That  means 
that  the  State  must  be  the  plaintiff.  It  requires  no  relator.  Shane  v, 
JF'rancis,  30  Ind.  92.  But  the  action  here  is  brought  in  the  name  of 
the  State  as  plaintiff.  The  relator  is  not  a  party  plaintiff,  but  is  sim- 
ply a  relator.  If  she  becomes  a  party  plaintiff  by  being  named  as  a 
relator,  it  would  make  the  complaint  bad  in  every  paragraph  for  want 
of  sufficient  facts.  This  is  so,  because  the  right  of  action  is  not  vested 
in  her  by  the  statute ;  and  it  has  been  long  settled  in  this  court  that 
a  complaint  by  several  plaintiffs  which  fails  to  state  a  cause  of  action 
in  favor  of  any  one  or  more  of  them  is  bad  on  demurrer  for  want  of 
sufficient  facts  as  to  all  of  them  so  joined.^ 

But  the  naming  of  the  relator  not  having  the  effect  of  making  her 
a  party  plaintiff,  the  State  is  the  sole  party  plaintiff,  and  the  action 
was  prosecuted  in  its  name  as  plaintiff.  Hence  that  part  of  the 
claim  naming  Nellie  A.  Walley  as  relator  is  mere  surplusage  and  does 
not  vitiate  the  complaint. 

It  is  also  contended  that  the  fourth  paragraph  of  the  complaint  is 

iPart  of  the  opinion,  on  other  points,  is  omitted. 

*  Citings  Nave  v.  Hadley,  74  Ind.  155;  Schee  v.  Wiseman,  79  Ind.  389;  ^tna  Insurance 
Co.  V.  Kittles,  81  Ind.  96;  Headrick  v,  Brattain,  83  Ind.  18S;  Thomas  T.Irwin, 90  Ind.  557; 
Field  V.  Holzman,  93  Ind.  305;  Jones  t.  Cardwell,  98  Ind.  331 ;  Holzman  v.  Hibben,  100  Ind. 
338;  Bnimlield  v.  Drook,  loi  Ind.  190;  Ohio,  etc.,  R.  W.  Co.  v.  Cosby,  107  Ind.  32*  Brown 
V.  Critchell,  no  Intl.  31;  Peters  v.  Guthrie,  119  Ind.  44;  Kelley  v.  Adams,  120  Ind.  340; 
Pfister  V.  Gerwi^,  123  Ind.  567;  Renihan  v.  Wright,  125  Ind.  536;  Lake  Erie,  etc.,  R.  R.  Co. 
v»  Priest,  131  Ind.  413. 
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bad  on   demurrer  for  want  of  sufficient    facts,   because  it   alleges 

"  that  the  f6,ooo.oo  of  the  money  so  lost  by  the  said  William  A.  Walley 
was  then  and  there  the  personal  property  of  and  belonged  to  the  said 
Nellie  Walley,     .  the   same  being  at  the  several    times  it  was 

wagered,  lost,  and  paid,  as  aforesaid,  in  the  possession  of  the  said  William 
A.  Walley,  her  husband,  as  her  trustee." 

The  action  authorized  by  the  statute  under  consideration  is  one 
that  could  not  be  maintained  at  common  law.  Because  of  the  parties 
to  the  bet  being  in  pari  delicto,  the  common  law  would  leave  them 
where  they  had  placed  themselves. *  Nor  would  the  action  lie  at 
common  law  to  recover  the  money  in  the  name  of  the  State,  or  any- 
body else,  for  the  benefit  of  the  wife  or  children  of  the  loser,  nor  for 
the  benefit  of  the  common  schools.  In  other  words,  the  legislature 
in  passing  the  statute  intended  to  create  a  new  right  of  action  that 
had  no  existence  at  common  law,  and  such  a  right  of  action  as  could 
rest  alone  upon  the  statute.  The  statute,  nor  any  part  thereof,  can 
not  be  applied  to  aid  or  help  a  cause  of  action  the  right  to  maintain 
and  prosecute  which  existed  at  common  law  independent  of  and 
without  the  statute. 

If  the  money,  as  alleged  in  the  fourth  paragraph,  was  the  personal 
property  of  Nellie  A.  Walley,  and  her  husband  had  possession  of  it 
as  her  trustee,  he  had  no  right  to  gamble  it  away.  '*  It  is  now  a 
universal  rule  that  all  those  who  take  under  the  trustee,  except  pur- 
chasers for  a  valuable  consideration  without  notice,  take  subject  to 
the  trust."  i  Perry  on  Trusts,  section  346.  The  winner  of  her 
money  became  her  trustee  therefor,  and  liable  to  account  and  pay 
over  the  same  to  her.  2  Perry  on  Trusts,  section  828.  Having  re- 
ceived the  money  in  violation  of  law  and  without  any  consideration* 
he  became  a  trustee  de  son  tort,  and  liable  to  a  suit  by  the  cestui  que 
trust  to  recover  the  money.' 

It  therefore  clearly  appears  that  the  statute  in  question  does  not 
provide  for  the  recovery  of  the  wife's  money  gambled  away  by  her 
husband,  either  in  the  name  of  the  State  as  plaintiff,  or  in  any 
other  name,  because  she  already  had  the  right  to  recover  it  in  her 
own  name.  Though  she  was  a  married  woman,  whose  husband  was 
still  living,  the  statute  empowered  her  to  sue  alone.  It  provides  that : 
**  A  married  woman  may  sue  alone — First.  When  the  action  concerns 
her  separate  property."  Section  255,  Burns'  R.  S.  1894  (254  R.  S. 
1 881).  The  allegations  of  the  paragraph  show  that  the  money  was 
her  separate  property,  and  this  court  has  held  correctly  that  she  may 

1  Citiiyf^  Woodcock  v.  McQueen,  ii  Ind.  14;    M*Hatton  v.  Bates,  4  Blackf.  ^. 

*  Citings  I  Perry  on  Trusts,  section  245,  and,  to  the  same  effect,  McFadden  t.  Wilson, 
96  Ind.  253;  Causidere  v.  Beers,  i  Abbott's  App.  Dec.  (N.  Y.),  333;  Mason  t».  Watte,  17 
Mass.  560;  Doyle  v.  Mclntyre,  71  Ga.  673;  Corner  v»  Pendleton,  8  Md.  337;  Barnham  v. 
Fisher,  25  Vt.  514;  Pierson  v.  Fuhrman,  i  Colo.  App.  1S7,  27  Pac.  1015;  Conway  w.  Conway, 
24  N.  y.  Supp.  261;  McAllister  v.  Obcrne,  4a  111.  App.  2S7. 
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sue  concerning  it  alone,  without  joining  her  husband.  Mills  v. 
Winter,  94  Ind.  329. 

Another  section  of  the  code  already  referred  to,  goes  further  than 
to  confer  upon  her  permissive  authority''  to  sue  in  her  own  name,  but 
imperatively  requires  as  we  have  seen,  that  *'  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  except  as  other- 
wise provided  in  the  next  section."  And  the  next  section,  as  already' 
observed,  provides  that  "  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted."  Sections  251,  252,  Burns*  R.  S.  1894,  (251,  252, 
R.  S.  1 88 1.)  But  we  have  already  seen  that  the  statute  on  which  this 
action  is  founded  does  not  authorize  the  State  or  any  other  person  to 
sue  for  the  benefit  of  the  owner  of  money  gambled  away  by  the 
trustee  of  the  owner. 

But,  going  beyond  the  briefs  on  either  side,  it  may  be  said  that 
there  is  no  allegation  in  the  fourth  paragraph  that  Nellie  A.  Walley's 
money  was  gambled  away  by  her  husband  and  trustee  without  her 
knowledge  and  consent,  and  hence  it  may  be  urged  that  as  there  is 
nothing  in  the  paragraph  negativing  such  knowledge,  consent,  or  di- 
rection, the  transaction  may  be  regarded  as  one  in  which  she  was  par- 
ticeps  criminis,  and  therefore  the  loser  within  the  meaning  of  the 
statute,  and  authorized  to  recover  by  action  founded  on  the  statute. 

This,  however,  would  make  the  paragraph  still  worse.  If  she  par- 
ticipated in  the  illegal  transaction  and  thereby  became  the  loser,  and 
as  such  autuorized  to  recover  her  money  by  action  founded  on  the 
statute,  she  must  sue  in  her  own  name,  just  as  her  husband  or  any- 
body else  must,  when  suing  as  loser.  But  that  is  not  all.  She  must 
sue  within  six  months.  But  the  paragraph  expressly  states  that  more 
than  six  months  had  elapsed  when  the  action  was  brought.  So  it 
will  not  aid  the  paragraph  to  indulge  the  presumption  that  Mrs.  Wal- 
ley's money  was  gambled  away  with  her  knowledge,  consent,  and  di- 
rection, in  the  absence  of  averments  to  the  contrary.  The  presump- 
tion is  to  the  contrary  and  in  favor  of  honesty  and  fair  dealing,  inno- 
cence and  against  fraud.^ 

Hence  we  are  authorized  to  presume  that  her  money,  alleged  to 
have  been  gambled  away  by  her  husband,  was  so  gambled  away  with- 
out her  knowledge,  consent,  or  connivance,  and  hence  a  common  law 
right  to  recover  it  back  on  her  behalf  arose;  and  the  code  authorized 
her  to  invoke  that  right  of  action  in  her  own  name,  and  prevents  the 
action  from  being  brought  in  any  other  name. 

Therefore,  the  case  made  by  the  fourth  paragraph  of  the  complaint 
falls  squarely  within  the  first  section  above  referred  to  requiring  that 
every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest.    That  party  was  Nellie  A.  Walley  and  not  the  State  of  Indiana. 

1  Citings  1  Rice  Ev.  pp.  88,  89  and  96;  Louisville,  etc.,  R.  W.  Co.  v.  Thompson,  107  Ind. 
442;  Hunt  V.  Elliott,  80  Ind.  245,  41  Am.  Rep.  794. 
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Where  the  facts  stated  in  the  complaint  show  that  the  plaintiff  is 
not  the  real  party  in  interest,  and  there  is  no  statute  expressly  autho- 
rizing the  plaintiff  to  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted,  as  is  the  case  here,  such  com- 
plaint is  bad  on  demurrer  for  want  of  suflficient  facts  to  constitute  a 
cause  of  action. i 

It  follows  that  the  fourth  paragraph  of  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  because  the  State,  the 
sole  plaintiff,  has  no  right  to  maintain  the  action  under  the  facts 
stated  therein. 

It  is,  however,  contended  by  the  learned  counsel  for  the  appellee 
that  the  error,  if  error  there  was,  in  overruling  the  demurrer  to  the 
fourth  paragraph  was  harmless,  and  no  cause  for  reversal.  It  is  true, 
if  it  affirmatively  appeared  that  the  verdict  and  judgment  rested  on 
the  other,  or  any  of  the  other  paragraphs,  then  the  error  of  overruling 
the  demurrer  to  the  fourth  paragraph  would  be  a  harmless  error.  But 
the  learned  counsel  for  the  appellee  broadly  concede,  that  "  it  affirma- 
tively appears  that  the  judgment  rendered  was  rendered  on  all  the 
paragraphs  of  the  complaint,"  referring  to  the  answer  to  interroga- 
tory 48.  Another  thing  appears  in  the  record,  that  would  seem  to  in- 
dicate that  the  judgment  rests  on  the  fourth  paragraph,  and  that  is, 
instead  of  being  rendered  in  favor  of  the  plaintiff,  the  State  of  Indi- 
ana, for  the  benefit  of  Nellie  A.  Walley,  it  is  rendered  in  favor  of 
Nellie  A.  Walley  alone.  But  it  is  enough  to  make  the  error  harmful, 
and  cause  for  reversal,  that  the  record  fails  to  show  affirmatively^  that 
the  verdict  and  judgment  rest  exclusively  on  other  paragraphs  than 
the  fourth.  Rowe  v,  Peadody,  102  Ind.  198;  Elliot fs  App,  Proc,  sec- 
tion 666,  and  cases  there  cited. 

The  learned  counsel,  however,  refer  to  the  code  providing  that : 
"  No  objection  taken  bj'  demurrer,  and  overruled,  shall  be  sufficient  to 
reverse  the  judgment,  if  it  appear  from  the  whole  record  that  the 
merits  of  the  cause  have  been  fairly  determined."  Section  348, 
Burns*  R.  S.  1894  (345  R.  S.  1881).  And  they  refer  also  to  a  decision 
of  the  Appellate  Court  applying  that  section  of  the  code.  Lake  Shore, 
etc.,  R.  W,  Co.  V.  Kurtz,  10  Ind.  App.  60.  But  they  could  have  found 
several  cases  in  this  court  where  that  provision  of  the  code  had  been 
applied.  Baker  v.  Pyatt,  108  Ind.  61 ;  Miller  v.  Bottenbiirg,  144  Ind. 
312.  But  those  cases  show  that  said  section  of  the  code  had  no  appli- 
cation where  the  record  fails  to  show  that  the  ruling  on  the  demurrer 
was  harmless.  As  was  said  in  Chapman  v.  Jones,  149  Ind.  434,  "  a 
cause  can  have  no  merits  where  there  is  no  complaint,  or  where  the 
complaint,  as  here,  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."     .     .     . 

»  Citing,  Rawling^s  v.  Fuller,  31  Ind.  255;  Smock  v.  Brush,  6a  Ind.  156;  Shoemaker  r. 
Board,  etc.,  36  Ind.  175;  Board,  etc.,  v.  Jameson,  86  Ind.  154;  Pixley  v.  Van  Nostern,  100 
Ind.  34. 
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For  the  error  in  overruling  the  demurrer  to  the  fourth  paragraph 
of  the  complaint,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  trial  court  to  sustain  the  demurrer  thereto.^ 


STATE  OF  NEBRASKA  v.  HAYDEN. 
United  States  Circuit  Court,  D.  Nebraska,  August  io,  1898. 

[89  Fed,  Rep.  46.] 

Motion  by  defendant  to  strike  the  amended  petition  from  the  files. 

C  /.  Smythy  Atty.  Gen.,  and  Ed,  P,  Smithy  Dep.  Atty.  Gen.,  for  the 
State  of  Nebraska. 

Cobb  &  Harvey  and  G,  M,  Lambertson^  for  defendant. 

Hunger,  District  Judge. — ^This  action  was  originally  begun  by 
Joseph  S.  Hartley,  as  treasurer  of  the  State  of  Nebraska,  against  the 
defendant,  as  receiver  of  the  Capital  National  Bank,  to  recover  the 
sum  of  $236,361.83,  with  interest  thereon. 

The  petition,  among  other  things,  alleged  the  election  and  qualifi- 
cation of  the  plaintiff  as  state  treasurer  of  the  State  of  Nebraska, 
and  of  John  E.  Hill,  the  predecessor  of  plaintiff  in  office,  as  such 
state  treasurer;  that  said  Hill  during  his  term  of  office  deposited  with 
the  Capital  National  Bank  divers  sums  of  money  belonging  to  the 
State  of  Nebraska,  and  took  certificates  of  deposit  therefor;  that  on 
the  expiration  of  his  term  of  office  said  Hill  turned  over  to  plaintiff, 
as  his  successor,  said  certificates  of  deposit  as  part  of  the  funds  be- 
longing to  said  state ;  that  said  certificates  were  accepted  by  plaintiff, 
and  by  him,  on  or  about  the  i6th  day  of  January,  1893,  deposited  in 
the  Capital  National  Bank,  and  the  amount  thereof  was  credited  by 
said  bank  to  the  account  of  plaintiff  as  state  treasurer;  that  on  or 
about  the  14th  day  of  January,  1893,  the  said  Capital  National  Bank 
executed  a  bond  unto  the  State  of  Nebraska  in  the  penal  sum  of 
$700,000,  with  sureties,  in  pursuance  of  the  provisions  of  an  act  of  the 
legislature  of  the  State  of  Nebraska  approved  April  8,  1891,  entitled, 
"  an  act  to  provide  for  the  depositing  of  state  and  county  funds  in 
banks";  that  on  or  about  said  14th  daj' of  January,  1893,  said  bond 
and  the  sureties  thereon,  were  duly  approved  by  the  governor,  the 
secretary  of  state,  and  the  attorney  general ;  that  on  or  about  the  20th 
day  of  January,  1893,  said  bank  suspended  business  and  the  defend- 
ant was  appointed  receiver  thereof,  by  the  comptroller  of  the  cur- 
rency; that  there  was,  at  the  time  of  the  suspension  of  said  bank,  to 
the  credit  of  plaintiff,  as  such  treasurer,  the  sum  of  $236,361.83,  a  por- 
tion of  the  deposit  so  as  aforesaid  made;  that  plaintiff  presented  to 
the  defendant,  as  receiver,  a  duly  verified  claim  for  said  funds,  which 

^  Rehearing-  denied  April  21,  1S9S. 
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was  disallowed.  Subsequently  plaintiff  filed  an  amended  petition, 
stating  substantially  the  same  facts  as  in  the  original  petition,  except 
that  said  amended  petition  did  not  show  that  said  bank  gave  the  bond 
or  otherwise  qualified  as  a  state  depository  under  the  provisions  of 
said  legislative  enactment. 

A  demurrer  was  filed  to  said  amended  petition,  on  the  ground  that 
the  court  did  not  have  jurisdiction  of  the  action,  and  that  the  petition 
did  not  state  a  cause  of  action.  The  demurrer  was  heard  by  Judge 
Shiras,  and  overruled.* 

After  the  expiration  of  the  term  of  office  of  plaintiff,  Joseph  S. 
Hartley,  the  action  was  revived  in  the  name  of  John  B.  Meserve,  the 
then  state  treasurer.  Thereupon  Meserve  filed  an  amended  petition, 
stating  substantially  the  same  facts  as  in  the  original  petition,  except 
as  to  the  deposit  in  said  bank  of  said  certificates  by  said  Bartley.  In 
the  amended  petition  filed  by  the  said  Meserve,  it  is  stated  that  on  or 
about  the  i6th  day  of  January,  1893,  the  said  Bartley,  as  state  treas- 
urer, presented  said  certificates  of  deposit  to  the  bank  for  payment, 
that  the  same  were  paid,  and  that  the  monej'  received  in  payment  of 
said  certificates  was  deposited  bj'  Bartley  in  the  bank  to  his  account 
as  state  treasurer. 

To  this  petition  defendant  demurred,  stating  as  grounds  thereof, 
that  the  court  had  no  jurisdiction ;  that  the  plaintiff  had  not  legal 
capacity  to  sue;  that  said  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained  for  the 
reason  that  the  plaintiff  did  not  have  legal  capacity  to  sue;  that  the 
action  should  have  been  brought  in  the  name  of  the  state  of  Ne- 
braska, as  plaintiff;  and,  on  motion,  the  state  was  substituted  as 
plaintiff.  Thereupon  the  state  of  Nebraska  filed  its  amended  petition, 
stating  the  facts  substantially^  as  they  were  alleged  in  the  petition 
filed  bv  Meserve  as  treasurer. 

The  defendant  now  moves  the  court  to  strike  the  amended  petition 
of  the  state  from  the  files  for  the  following  reasons :  (i)  There  is  an 
improper  substitution  of  parties  plaintiff  by  attempting  to  substitute 
the  state  of  Nebraska  as  plaintiff  in  the  place  of  J.  B.  Meserve,  state 
treasurer.  (2)  There  is  an  attempt  in  said  amended  petition  to  sub- 
stitute the  cause  of  action  of  the  plaintiff  from  one  depending  upon  a 
statute  created  for  the  purpose  of  recovering  public  money  deposited 
without  authority  of  law  and  substitute  a  cause  of  action  depending 
upon  a  statute  created  for  the  purpose  of  permitting  the  recovery  of 
money  deposited  under  contract.  (3)  The  said  amended  petition  at- 
tempts to  change  the  cause  of  action  from  an  action  which  is  ex  delicto 
to  an  action  which  is  ex  contractu,  (4)  The  said  amended  petition  is 
an  attempt  to  shift  the  action  by  amendment  from  a  cause  of  action 
which  is  barred  by  the  statute  of  limitations  to  a  cause  of  action 
which  is  not  barred  by  the  statute  of  limitations.     (5)  Because  said 

*  III  Bartley^  Treasurer^  v.  Ilayden  (iS^),  74  Fed.  Rep.  913. 
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amended  petition  is  a  complete  departure  from  the  original  action, 
and,  in  effect,  the  commencement  of  a  new  suit,  with  different  parties 
and  different  cause  of  action,  brought  under  different  rights  of  action. 

At  the  hearing  on  the  demurrer  to  the  petition  of  Treasurer  Me- 
serve,  it  was  argued  on  the  part  of  defendant  that  the  action  should 
have  been  brought  in  the  name  of  the  state,  rather  than  that  of  the 
treasurer;  that  the  provisions  of  the  legislative  enactment  of  1879 
(Comp.  St  1897,  p.  116,  g  655)  authorizing  suits  to  recover  public 
funds  in  the  name  of  the  treasurer  were  enacted  by  reason  of  the 
holding  of  the  court  in  SMe  v,  Keim,  8  Neb.  63 ;  that  the  unauthor- 
ized deposit  of  public  funds  by  the  treasurer  did  not  create  the  rela- 
tion of  debtor  and  creditor  between  the  bank  and  the  state ;  that  since 
the  depository  act  of  1891  (Comp.  St.  1897,  p.  1056,  §§  5088-5090)  the 
deposit  of  public  funds  under  the  provisions  of  that  act  creates  the 
relation  of  debtor  and  creditor  between  the  bank  and  the  state,  and 
relieves  the  treasurer  from  liability  for  a  loss  of  the  funds,  so  that  the 
provision  of  the  code  requiring  every  action  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest  governs;  that  the  action  could  only 
be  brought  in  the  name  of  the  treasurer  when  the  deposit  was  made 
in  violation  of  the  provisions  of  the  depository  statute  and  not  in  a 
designated  depository. 

This  view  of  the  law  was  accepted  by  the  court,  and  the  demurrer 
sustained,  but  leave  was  given  to  amend  by  substituting  the  state  of 
Nebraska  as  plaintiff  in  the  place  of  the  treasurer.  The  motion  to 
strike  the  petition  of  the  state  challenges  the  correctness  of  this 
ruling  of  the  court.  If  the  substitution  of  the  state  as  plaintiff  in- 
stead of  the  treasurer  was  a  change  of  the  cause  of  action,  then  such 
substitution  should  have  not  been  permitted  as  an  amendment. 

Wood  V,  Circuit  Judge,  84  Mich.  521,  47  N.  W.  1103,  was  a  case 
where  a  husband  died  intestate,  leaving  a  benefit  certificate  payable 
to  his  wife;  but  she  had  died  the  previous  day,  bequeathing  her 
property  to  him.  Afterwards  her  administrator  with  the  will  annexed 
sued  on  the  certificate.  Whereupon  the  husband's  heirs  applied  for 
an  order  substituting  them  as  parties  plaintiff,  which  was  refused  by 
the  trial  court.  The  supreme  court  held  that,  as  the  suit  of  the  ad- 
ministrator was  for  the  benefit  of  the  husband's  heirs,  the  substitu- 
tion would  not  introduce  a  new  cause  of  action,  and  that  the  order 
should  have  been  granted.  The  court,  in  the  opinion,  say :  **  Clearly, 
in  this  case,  the  money  due  upon  this  insurance  certificate  is  payable 
to  the  heirs  of  Frank  I^.  Silver,  and  it  would  be  a  denial  of  justice  not 
to  permit  this  amendment  ...  If  the  real  party  remain  the 
same,  and  the  change  is  of  the  nominal  parties  only,  the  amendment 
is  permissible.  .  .  .  The  amendment  is  in  the  furtherance  of  jus- 
tice, and  the  insurance  company  can  not  be  surprised  by  it;  neither 
will  they  be  deprived  of  any  substantial  or  essential  rights  in  the 
premises." 

Lake  Erie  &  IV.  R.  Co.  z\  Town  of  Bosurll  [137  Ind.  336],  36  N.  E. 
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1 103,  was  a  suit  brought  by  the  trustees  of  the  town  of  Boswell  to 
enjoin  the  appellants  from  interfering  with  the  free  use  of  a  public 
street  in  the  town.  On  demurrer  to  complaint  the  court  permitted  an 
amendment  by  substituting  the  town  of  Boswell  as  plaintiff  instead 
of  the  trustees  of  the  town.  The  court  said :  *'  Whatever  informality 
there  may  have  been  in  the  action  of  the  court,  we  think  the  proper 
result  was  arrived  at.  The  same  end  would  finally  have  been  attained 
if  the  suit  were  dismissed,  and  a  new  suit  brought  in  the  name  of  the 
proper  party.  But  we  are  of  the  opinion,  as  stated  in  Burk  v,  AndiSy 
98  Ind.  59,  that  a  plaintiff  in  such  a  case  ought  not  to  be  compelled 
to  dismiss  his  suit,  and  bring  a  new  one,  when  a  simple  amendment 
to  the  complaint  would  save  both  delay  and  additional  costs." 

Weils  V.  Stombock,  59  Iowa,  376,  13  N.  W.  339,  was  an  action 
brought  in  the  name  of  Washington  township  on  a  supervisor's  bond. 
A  demurrer  to  the  petition  was  sustained  on  the  ground  that  plaintiff 
had  no  legal  capacity  to  sue;  whereupon  an  amended  petition  was 
filed,  making  the  clerk  of  the  township  plaintiff.  This  amendment 
was  sustained.  Seevers,  C.  J.,  rendering  the  opinion  of  the  court, 
said :  **  We  are  asked  whether  the  plaintiff,  having  commenced  the 
suit  in  the  name  of  the  township,  could  amend  the  petition,  making 
the  clerk  plaintiff.  In  Township  of  West  Bend  v.  MuTich,  52  Iowa, 
132,  2  N.  W.  1047,  it  was  held  a  township  did  not  have  legal  capacity 
to  sue.  This  being  so,  it  is  claimed  that  there  was  no  plaintiff 
named  in  the  original  petition,  and,  therefore,  none  could  be  substi- 
tuted; that  an  amended  petition  could  not  be  filed,  because  there  was 
nothing  to  amend.  But  we  think,  when  there  is  an  appearance  to 
the  action,  and  the  defendant  tests  the  right  of  the  named  plaintiff  to 
maintain  the  action  by  a  demurrer,  and  the  latter  is  sustained,  the 
name  of  the  proper  parties  plaintiff  may  be  substituted  in  the  action 
by  an  amended  petition,  subject,  of  course,  to  an  equitable  apportion- 
ment of  the  costs  and  the  right  of  the  defendants  to  a  continuance  if 
taken  by  surprise.  If  this  is  not  the  rule,  the  action  must  abate,  and 
another  be  brought.  This,  under  the  statute,  should  not  be  the  rule 
unless  substantial  justice  so  demands.  The  statute,  in  terms,  provides 
that  the  court,  in  furtherance  of  justice,  may  permit  a  party  to  amend 
any  pleading  *  by  adding  or  striking  out  the  name  of  a  party,  or  by 
inserting  other  allegations  material  to  the  case,  or,  when  the  amend- 
ment does  not  change  substantially  the  claim  or  defence,  by  conform- 
ing the  pleadings  or  proceedings  to  the  facts  proved.*  The  defendants 
could  make  their  defence  in  this  action  as  well  as  in  the  new  one,  and 
they  could  not  have  been  prejudicially  affected  by  the  amendment, 
and  the  right  to  make  it  we  think  existed." 

To  the  same  effect  are  Wilson  v.  Welch,  157  Mass.  77,  31  N.  E.  712; 
Buckland  v.  Green,  133  Mass.  421;  McCall  v.  Lee,  120  111.  261,  11  N. 
E.  522. 

In  I  Enc.  PI.  &  Prac.  p.  538,  it  is  stated  that  the  name  of  one  for 
whose  use  the  action  is  brought  may  be  substituted  for  that  of  the 
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nominal  plaintiff,  where  the  legal  right  of  action  is  shown  to  be  in  the 
former,  citing  many  cases. 

Section  144  of  the  Nebraska  Code  (Comp.  St.  1897,  p.  1187), 
relating  to  amendments  of  pleadings,  is  in  nearly  the  identical 
language  of  the  Io\Ya  statute  above  quoted  by  the  court,  and  in  this 
case  the  cause  of  action  as  stated  in  the  amended  petition  filed  in  the 
name  of  the  state  is  identical  with  the  cause  of  action  stated  in  the 
petition  by  Treasurer  Meserve.  The  action,  as  brought  originally  in 
the  name  of  the  treasurer,  was  to  recover  judgment  for  and  on  be- 
half of  the  state.  The  proofs  in  both  cases  would  necessarily  be  the 
same.  No  other  or  different  defence  to  the  merits  could  be  made  in 
the  one  case  which  was  not  equally  available  in  the  other.  I  do  not 
think  the  decisions  of  the  supreme  court  of  this  state  are  in  conflict 
with  the  rule  stated  in  the  foregoing  cases. 

Bank  V,  Keichamy  46  Neb.  568,  65  N.  W.  201,  and  Flanders  v.  LyoUy 
51  Neb.  102,  70  N.  W.  524,  were  both  cases  in  replevin,  in  which  it 
was  held  that,  after  the  property  had  been  taken  under  the  writ  from 
the  defendant,  and  delivered  to  the  plaintiff,  neither  the  aflidavit  in 
replevin  nor  the  petition  could  be  amended,  against  the  objection  of 
defendant,  by  substituting  a  stranger  as  plaintiff.  These  cases  con- 
tained nothing  in  conflict  with  the  doctrine  before  stated.  It  may 
well  be  said  that  when  a  party  obtains  possession  of  property  under  a 
writ  of  replevin  he  can  not  be  permitted  to  escape  a  judgment  for  a 
return  of  the  property,  or  its  value  in  money,  by  having  a  stranger 
substituted  in  his  stead, — one  perhaps  irresponsible. 

In  Burlington  Relief  Dept.  v.  Moore  [52  Neb.  719],  73  N.  W.  15,  an 
action  brought  by  the  plaintiff  as  administratrix,  an  amendment  per- 
mitting a  recovery  in  her  own  individual  right  was  sustained.* 

The  motion  is  overruled^ 

1  See  also  Bigelaw  v.  Draper  (1896),  6  N.  D.  153, 157:  Action  to  condemn  property  for 
railway  purposes,  brought  In  the  name  of  the  receivers  of  the  railway  company.  Htld^ 
that  the  action  should  have  been  bsoug^ht  in  the  name  of  the  company,  but  that  it  was  not 
error  for  the  court,  after  verdict  fixing  the  compensation  for  the  property  taken,  to  amend 
by  inserting  the  name  of  the  corporation. 

The  court,  in  Nebraska  v,  HaytUn^  ruled  against  the  defendant  also  on  the  second,  third 
and  fourth  grounds  of  the  motion,  holding  that  they  were  **  based  on  the  erroneous  suppo- 
sition  that  by  the  original  petition  it  was  sought  to  recover  for  the  deposits  of  the  public 
funds  made  by  Treasurer  Hill  during  his  term  of  office,  before  the  depository  law  went 
into  effect,  while  the  amended  petition,  now  under  consideration,  is  a  claim  for  deposits 
made  by  Treasurer  Bartley  under  the  provisions  of  the  depository  law.  The  two  peti- 
tions do  not  state  the  cause  of  action  in  identical  language,  yet  they  are  substantially 
alike  in  the  statement  of  the  cause  of  action.  Both  are  based  on  the  deposits  made  by 
Bartley  after  th\>  depository  law  had  gone  into  effect,  and  after  the  bank  had  become  a 
designated  state  depository.  It  is  true  that  in  the  original  petition  the  allegation  is  that 
Bartley  deposited  in  the  bank  certificates  of  deposits  received  from  Hill,  and  that  the  bank 
gave  him  credit  therefor  to  his  account  as  treasurer,  while  in  the  amended  petition,  now 
under  consideration,  the  allegation  is  that  Bartley  presented  the  certificates  to  the  bank 
for  payment,  received  payment  thereof,  and  deposited  the  proceeds  in  bank.  The  legal 
effect  was  the  same.  It  is  only  a  different  method  of  stating  the  same  cause  of  action. 
Allibone  v,  Ames  [9  S.  D.  74],  68  N.  W.  165;  Post,  J.,  in  State  v.  Hill^  47  Neb.  537, 66  N.  W. 
541;   State  V.  McFetridge^  84  Wis.  473,  54  N.  W.  x,  998.»» 

*  See  also  Commissioners  v,  Caudler  (1S9S),  133  N.  C.  6S2.  And  compare  Dubbers  v.  Gonx 
('875)1  S»  Cal.  158;  Hallett  v.  Larum  (1897), Idaho, ;   51  P.  108.  —Ed, 
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[In  this  index. the  word  complaint  stands  for  either  "oomplAint"  or  "petition;" 
the  word  demumr  denotes  a  demurrer  on  the  ground  that  the  pleading  demurred  to 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  or  a  defence.] 

(References  are  to  pages.) 
Abatement 

instance  of  plea  in,  under  the  code, 256 

Account 

actions  on,  instances,    41,   43,  66,  447 

Accounting 

granted  in  action  intended  by  pleader  as  an  action  on  an  ac- 
count  stated,    when    47 

Account  stated 

action   on,    42 

necessary  allegations, 46 

Actions 

the  formulary  system  of,  at  common  law, 9,  10,  14 

one  form  for,  under  the  codes, 5,  13,  14 

distinct  proceedings  for  law  and  equity  in  Kentucky,  Iowa, 

Arkansas,  and  Oregon, 6,   7,  8 

departure  from  the  principle  of,  in  the  Special  Proceeding 

[78,  83,  84,  note 

definition  of, 78,  79 

See  also  Civil  Actioi7,  Special  Pboceedino. 

Administrator 

See  Executor  or  Adkii7istrator. 

Adverse  possession 

in  whose  name  the  action  should  be  brought,  in  case  of  grant  of 

land  held  adversely,   189,   191 

Agent 

may  sue  in  his  own  name,  when,  198,  201,  227,  230,  487 

may  not  sue  in  his  own  name,  when,  .  196,  228,  484,  500,  501,  note,  582 

Aider 

of  defect  by  pleading  over,  instances,  .  .46,  114,  141  note,  413,  439,  170 

629 
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Allegations 

may  be  stricken  out  on  motion,  when 20,  23,  111 

isolated  allegations  may  be  disregarded,  when Ill,  142,  146 

the  overshadowing  allegations  to  be  given  effect, 143 

a  single  allegation,   decisive  of  the  character   of  a   pleading, 

when, 126 

Alternative  causes  * 

in  one  count,  bad  pleading,   121 

Alternative  relief 

instances  of  under  the  code,    87,  181 

Amendment 
before  trial 

allowed, 15,  70 

not  allowed, 126 

effected  by  answer,  209 

after  trial,    Ill,  compare  134 

effect  of  failure  to  amend  in  case  of  variance, 134 

distinguished  from  "substitution"  of  a  cause  of  action, 127 

Answer 

when  met  by  demurrer,  deemed  to  proceed  upon  a  definite 

theory,   143 

See  Theory  op  Action. 

to  cross-complaint,   instance,    64 

sertting  up  that  plaintiff  is  not  the  real   party   in   interest 

227,  231,  435,  441,  456,  612 
and  cross-complaint,   instance,    64 

Appeal 

distinguished  from  proceedings  in  error, 66,  79 

right  to  appeal  depends,  in  some  states,  on  absence  of  right  to 

jury  trial  in  a  civil  action 66 

effect  when  statute  extends  the  right  of  jury  trial  to  causes  of 

equitable  cognizance,    66 

right  to,  is  a  question  of  jurisdiction, 70,  79 

does  not  lie  in  a  special  proceeding,  when, 70 

as  in  special  statutory  partition, 79 

but  lies  in  equitable  partition, 80 

Arizona 

when  code  pleading  enacted  in, 4 

statutes, 7,  191 

Arkansas 

when  code  pleading  enacted  in,    4 

statutes,    8,   79,  192 

cases,    63 

nature  of  the  distinction  in  its  code  between  proceedings  at  law 

and  proceedings  in  equity, 65 


GBNKRAI«  INDBX.  631 

(References  are  to  pages.) 

Assigiiability 

how  aflfected  by  survivability 417,  420,  42» 

distinguished  from  negotiability, 448 

Assignee 

right  of  to  sue  in  his  own  name, 

doctrine  of  American  code  pleading  contrasted  with  that 

of  common  law  and  equity  pleading, 376,  385 

the  English  code  herein 377,  note 

whether  assignor  may  sue  for  use  of  assignee, 432 

procedural  distinction  between  legal  and  equitable  holder,  im- 
portant   when,    449 

assignee  of  part  of  a  demand: 

when  all  parties  before  the  court, 153 

when  some  parties  not  before  the  court,  but  defect  waived 

through  course'  of  pleading, 45 

Assignment  of  chose  in  action 

what  choses  in  action  may  be  assigned: 

rights  in  contract  held  assignable 378,  383,  888,  892 

not  dependent  on  special  statute  expressly  peormitting 

assignment,    447 

rights  in  contract  held  not  assignable, 385,  390 

rights  in  tort  held  not  assignable, 399,  407 

in  case  of  a  possible  election  between  tort  and  con- 
tract,        412 

rights  in  tort  held  assignable, 402,  404,  note 

effect  of  survivability  upon  assignability: 

at  common  law, 417 

under  statutes  which  cause  the  chose  in  action  to 

survive, 420,  423 

how  question  of  assignment  may  be  raised, 443 

oral  assignment,  sufficient  when, 446,  448 

See  also  Assignee,  Real  Pabtt  in  Intebest,  PLAiNnFr. 

California 

when  code  pleading  enacted  in, 4 

statutes,   5,  6,  78,  85,  189 

cases,   43,  55,  96,  103,  392,  442,  472,  475,  481,  489,  517,  617 

Capacity  to  sue 

distinguished  from  right  to  sue, 443 

Causes  of  action 

existing  causes  of  action  not  changed  by  the  code, 90,  137 

no  new  cause  of  action  created  by  the  code, 42,  93,  540 

distinction  between  legal  and  equitable  causes,  in  code  pleading. 

54,  66,  70,  99,  108,  128,  136,  139,  145,  149,  158,  170,  172,  185,  186 
distinction  between  causes  in  tort  and  causes  in  contract,  under 

the  code,.  .56,  96,  101,  112,  118,  126,  132,  161,  167,  171,  174,  175, 

[177,  179 
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dUtinction  between  local  and  tranaitory,  under  the  code, ....         59 
extent  of  relief  possible  when  a  local  and  a  transitory  cause 

are  united  in  an  action  in  a  foreign  jurisdiction, 59 

compound  causes  of  action: 

legal  and  equitable  features  in  one  cause, 53,  155 

different  legal  aspects  in  one  cause, 59,  90,  103,  159 

See  also  Joindeb  of  Causes,  Theory  of  Action. 

Certainty  in  pleading 

importance  of,  under  the  code, 121,  131 

Champerty 

what  is 504 

effect  of  on  the  assignment  of  a  chose  in  action, 504 

Chancery,  Court  of 

its  origin  and  jurisdiction, 150 

test  of  its  jurisdiction, 150 

abolition  of,  while  its  system  of  jurisprudence  remains  as  a  dis- 
tinct system, 151 

Character  of  action 

how  determined  in  code  pleading, 116 

See  Theory  of  Action. 

Chitty 

"On  Pleading,"  referred  to,  117,  119,,  133,  870 

Chose  in  action 

definition  of,    399,   note 

whether  the  term  includes  a  right  of  action  in  tort, 399,  note 

See  also  Assionkent  of  Chose  in  Action. 

Civil  action 

creation  of,    5,  6 

the  one  form  of: 

its  importance  in  the  system  of  code  pleading 13 

its  contrast  with  the  formulary  system  of  common  law 

pleading,    10,    11,    19,    38 

departure  from  the  principle  of,  in  the  special  proceed- 
ing,     78,  83,  84  note 

its  effect: 

in  that  pleading  is  no  longer  according  to  forms  of 

action,    15,   17,   18,  20,   32,  42,  44 

in  that  pleading  is  now  according  to   substantive 

causes  of  action, 18,  32,  46,  50.  101,  111,  120, 

126,  128,  132,  136,  139,  147,  149 
use  of  term  "form  of  action"  under  the  code. . .  .72,  102,  124 

statutory  definition   of,    78 

takes  the  place  of  the  actions  at  law  and  the  suit  in  equity . .  79 

whether  mandamus  is  a  civil  action  under  the  code, 81 
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whether  statutory  partition  is  a  civil  action  under  the 

code,    79 

the  civil  action  called  a  ''suit  .in  equity,"  instance,  .... 

[72,  cf.  75,  137,  161 

the  civil  action  called  an  "action  at  law,"  instance, 

[72,  187,  151 
forms  of  relief  in: 

1.  In  Oeneral. 

relief  according  to  the  cause  of  action  pleaded,  

[46,  50,  56,  93,  101,  110 
relief  to  full  extent  of  consistent  causes  of  action  pleaded 

and  proven, 61,  70,  103,  157,  159,  compare  147 

legal  and  equitable  relief  on  a  legal  and  equitable  cause 

pleaded  and  proven,    15,   38,  48,  52,  70 

equitable  defence  to  legal  claim, 17,  64,  68,  83,  158 

relief  without  formal  definition  of  defendant's  legal  re- 
lation to  plaintiff,   18,  82 

equitable  relief  on  an  equitable  cause  pleaded  and  proven, 

plaintiff  praying  for   legal   relief,    46,   14S 

legal  relief  on  a  legal  cause  pleaded  and  proven,  plaintiff 

praying  for  equitable  relief,  50,  55,  108,  128,  153,  157,  172,  182 
legal  relief  on  a  legal  and  an  equitable  cause  pleaded  and 

legal  cause  proven,    48,  compare  40 

no  relief  if  a  substantive  fact  of  the  cause  of  action 

pleaded  is  lacking, 93,  110,  139,  142 

no  relief  on  a  legal  cause  pleaded    when  evidence  shows 

only  a  distinct  equitable  cause,    136 

no  relief  on  an  equitable  cause  pleaded  when  evidence 

shows  only  a  distinct  legal  cause,   149,  compare  99 

no  relief  on  a  cause  in  tort  pleaded  when  evidence  shows 

only  a  cause  in  contract,  ..101,  115, 

126,  132,  135,  compare  5d 
no  relief  in  a  cause  in  contract  pleaded  when  evidence 

shows  only  a  cause  in  tort,  171,  174 

2.  In  Special, 

damages  and  mandatory  injunction,    15 

money  judgment  between  two  partnerships,  when  a  mem- 
ber of  the  plaintiff  partneirship  is  a  member  of  the 

defendant  partnership  also,    41 

recovery  of  part  of  entire  debt,  assigned  to  plaintiff,  with- 
out joinder  of  assignor,    43 

reformation    of    a    policy    of    insurance    and    judgment 

thetreon,    48 

judgment  for  an  ascertained  balance,  plaintiff  supposing 

that  his  claim  had  been  for  an  accounting,  55 

no  relief  when  cause  in  replevin  with  evidence  only  of 

conversion  of  the  chattels  into  realty,   56 
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relief  in  trover,  the  complaint  setting  up  alao  cause  in 

trespass  quare  olauaum,    59 

defence  of  rea  adjudioata  in  equity,  action  being  by  a  part- 
ner against  his  co-partner  for  injury  of  partnership 

property,    65 

conditional  judgment  in  an  action  brought  for  legal  rdief 

on  a  lost  certificate  of  deposit,   68 

judgment  for  possession  of  land,  with  ancillary  equitable 

relief,    70 

forfeiture  of  lease  or  injunction,  in  the  altematlye,  ....  87 

judgment  covering  injury  to  person  and  to  property,  ....  90 

relief  in  contract,  a  tort  being  waived, 08 

relief  in  tort,  a  contract  being  waived,   175 

no  recovery  in  action  by  equitable  owner  suing  on  legal 

grounds, 99 

relief  in  contract  and  tort,  on  a  cause  growing  out  of 

contract,    103 

relief  in  contract,  with  allegations  appropriate  to  a  com- 
plaint in  tort,  and  with  summons  in  tort,  Ill 

relief  in  tort,  with  allegations  appropriate  to  a  complaint 

in  contract,    116 

relief  in  tort,  with  allegations  sufficient  for  a  complaint 

in  contract,    120 

damages  for  breach  of  contract,  plaintiff  praying  for  a 

specific  sum  as  wages,    155 

relief  in  contract,  with  allegation  of  incidental  elements  in 

tort,    179,   169 

relief  in  tort,  with  allegation  of  incidental  elements  in 

contract,   177,  161,  168 

a  judgment  at  law,  plaintiff  praying  for  an  accounting, . .         172 
legal  and  equitable  relief,  with  right  of  trial  by  jury  in 

part,  185,  186 

Classification 

effect  of  the  creation  of  the  one  form  of  action  on  the  historic 

classification  of  our  law, 11,  86 

Clerk  and  Lindsell 

"On  Torts,"  quoted,  405,  note 

Code  pleading 

origin  of, 1 

characteristics  of, 2 

gefographical  extent  of, 3 

Code  states 

enumeration  of, 3 

when   code   pleading   enacted   in   the   different   states   of   the 

Union, 4 
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Collection 

aBsignment  for: 

whether  assignee  may  sucf  in  his  own  name — if  assignment 

is  in  terms  for  collection, 496,  600,  501,  note,  515 

if  assignment  is  absolute  on  its  face,  510,  511,  not6 

Colorado 

when  code  pleading  enacted  in,   4 

statutes  of,   8,  192 

cases, 157,  451 

Common  counts 

use  of  under  the  codes,  instance, 110 

Common  law  pleading 

in  contrast  with  code  pleading 2,  19.  33,  43,  47,  61,  65,  144 

Complaint 

contents  of,    113,  184 

effect  on  original  of  an  amended  complaint, 72 

precedents  and  forms,  approved  or  criticised: 

in  replevin, 56 

against  guardian  of  infants,  110 

in  damages  for  fraud,  136 

against  railway  company  for  personal  injury,  on  ground 

of    tort,    177 

for  recovery  on  alternate  grounds,   181 

by  payee  of  dishonored  check  against  a  bank, 306 

by  beneficiary  under  a  bond  made  to  another, 349 

by  assignee  for  personal  injury,   399 

by  assignee  for  injury  to  property,   402 

to  recover  possession  of  land,    465 

by  executive  agent  as  trustee  of  an  express  trust, 546 

by  an  administrator  in  his  own  right  and  in  his  represen- 
tative  capacity,    600 

by  commissioners  without  personal  right  to  sue, 615 

Conclusion  of  law 

of  no  avail  in  pleading, 73 

instances  of, 73,  602 

Connecticut 

when  code  pleading  enacted  in, 4 

statutes,    8,   192,  419,  note,  643 

cases 310 

Construction  of  pleadings 
instances : 

to  determine  the  character  of  the  cause  of  action,  whether 

at  law  or  in  equity, 70, 146 
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to  datermine  the  character  of  a  cause  of  action,  whether 

in  tort  or  in  contract, Ill,  119,  175,  177,  179 

to  determine  right  to  trial  by  jury, 70, 140 

to  determine  whether   in   trespass   quare   clausum   or   in 

trover, 51) 

to  determine  whether  a  gift  intervivos  is  pleaded, 143 

complaint  held  to  state  a  cause  in  contract,  notwithstand- 
ing certain  allegations  appropriate  only  to  a  cause  in 
tort,   when, 114 

complaint  held  to  state  a  cause  in  tort,  notwithstanding 
allegations    appropriate  to  a  cause  in  contract,  when 

upon  a  demurrer, 120 

after  a  trial  on  the  facts, 116 

effect  on  the  character  of  a  complaint,  otherwise  in  tort, 

of  incidental  matter  in  contract, 178 

effect  on  the  character  of  a  complaint,  otherwise  in  con- 
tract, of  incidental  matter  in  tort, 179 

Contract  and  tort 

distinction  between  forms  of  action  ex  contractu  and  forms  of 

action  ew  delicto  abolished  by  the  code,   ..43,  59,  103,  111,  113, 

[117,  159 
distinction  between  causes  ex  contractu  and  causes  ew  delicto 

preserved  in  the  code, 54,  66,  70,  99,  108,  128,  136,  139.  145. 

[149,  158,  170,  172,  185,  180 
election  between  cause  in  contract  and  cause  in  tort,  in  code 

pleading,  instances, 96,  161,  167,  176 

election,  how  shown  in  case  of  an  assignment,  when  the  tort  is 

not  assignable, 413 

Conversion 

instance  of  sufficient  allegation  of, 176 

Counterclaim 

instance  of, 64 

effect  of  decree  settling  all  matters  in  issue  in  the  cause, 64 

Counts 

use  of  several,  under  the  code,  to  state  the  same  claim  in  differ- 
ent aspects, 43 

a  count  must  not  be  ambulatory, 123 

a  cause  ex  contractu  with  a  contingent  cause  ex  delicto,  in  gre- 

mio,  in  one  count,  is  bad  pleading  under  the  code, 133 

effect,  if  two  or  more  causes  are  pleaded  in  one  count: 

on  demurrer, 120,  123 

after  trial  on  the  facts,   160 

Cross-complaint 

instance  of, 64 


G£NBRAI«  INDEX.  637 

(References  are  to  pages.) 

Deceit 

cause  for  distinguished  from  cause  for  breach  of  warranty, 

[115,  132,  159 

Default 

if  no  answer,  relief  limited  to  that  prayed  for, 184 

on  general  demurrer^  relief  according  to  the  cause  of  action 

pleaded,  irrespective  of  the  prayer, 184 

Demurrer 

for  failure  to  state  facts,  waives  objection  for  want  of  parties,.        45 

requires  the  court  to  determine  what  cause  of  action  is  at- 
tempted to  be  pleaded,  and  whether  facts  sufficient  to  con- 
stitute this  cause  are  stated, 120,  123,  note,  140,  142 

in  actions  for  equitable  relief  permits  objection  that  plaintiff 

has  adequate  remedy  at  law,    140 

does  not  lie  on  the  ground  that  the  cause  of  action  stated  does 

not  warrant  the  relief  prayed  for, 172,  184 

searches  the  record, 432 

Descriptio  personae 

use  of  term  "agent"  as, 198,  221 

use  of  term  "administrator"  as, 601,  607,  note 

in  general,  that  an  affix  to  the  name  of  a  party  is  a  mere  de- 

aoriptio  personae 616 

Duplicity 

instance  of  in  a  complaint, 133 

Election 

between  cause  at  law  and  cause  in  equity 146 

between  cause  in  contract  and  cause  in  tort, 96,  161,  167,  173 

effect  of  election  on  the  range  of  evidence, 96 

England 

statutes, 377 

cases, 18, 167 

"Equity  case" 

significance  of  the  phrase: 

in  contrast  with  "civil  actions" 75 

to  denote  a  civil  action  for  equitable  relief, 72 

Error 

judgment  not  to  be  reversed  for,  unless  available  under  the 

principles  of  pleading 100 

Evidence 

should  not  be  pleaded,  under  the  code, 22 

effect  of  pleading  matters  of,  illustrated, 47,  73 

range  of,  as  affected  by  election  between  tort  and  contract, ....  96 

oral,  when  part  only  of  a  contract  has  been  reduced  to  writing, 

to  show  residue, 261 
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Execntoi  oi  administratoi 

real  party  in  interest,  when, 520,  531,  600 

must  sue  in  representative  character,  when, 600 

may  sue  in  his  individual  right,  when, 601,  603,  605,  606,  note 

Failure  of  proof 

distinguished  from  variance,    41,   115,   136,   149 

Foreign  law 

how  to  he  pleaded, 435 

Forms  of  action 

abolished,   5,  98,  103,  113,  117,  153 

causes  of  action  unchanged,  90,  93,  96,  108,  149 

use  of  term  "form  of  action"  in  code  pleading, 72,  102,  124 

Fraud 

as  an  equitable  defence, 36 

General  denial 

raises  question  of  right  to  sue,  althoirgh  waiving  question  of 

capacity  to  sue, 442 

raises  question  of  the  assignment  of  a  chose  in  action, 444 

Gift 

allegation  of  elements  of,   143 

Gravamen  of  action 

See  Theory  of  Action. 

Guardian 

as  to  suing  in  his  own  name  at  common  law,  for  property  of  in- 
fant,        608 

statutory  right  to  sue  in  some  states, 608,  note 

whether  a  general  guardian  may  sue  as  a  trustee  of  an  express 

trust 609,  610 

when  guardian  contracts  in  his  own  name, 610,  note 

as  to  action  by  guardian  after  ward  becomes  of  age 610 

Idaho 

code  pleading  enacted  in,  when,    4 

statutes,     7,    191 

Illinois 

cases, 423 

Implied  assumpsit 

promise,  how  pleaded  under  the  code 93 

Implied  trust 

distinguished   from   express   trust 438 
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Indiana 

code  pleading  enacted  in,  when, 4 

statutes    of ^ 6,  190 

cases, 56,  110,  142,  145,  434.  441,  455,  557,  612,  618 

Iowa 

code  pleading  enacted  in,  when,    4 

statutes,    6,    78,    190,   419 

cases..    ..161,  194,  201,  243,  261,  333,  420,  448,  503,  532,  535, 

[584,  592,  610 

Joindei  of  causes 

what  causes  may  be  joined  under  the  code, 40,  91 

proYisions  of  the  code  as  to,  to  be  liberally  construed 106 

cause  at  law  with  cause  in  equity,  under  the  code: 

enactments  of  code  as  to 40,  54,   55 

whether  constitutional, 38 

instances  of  such  joinder, 16,  40,  49,  53,  87 

different  causes  at  law: 

instances,   159 

the  "same  transaction,*' 15 

one  occurrence  resulting  in  a  compound  injury  gives  but  one 

cause  of  action, 90,  103 

separate  causes  united  in  one  count,  effect  if  no  objection 103,  159 

Joinder  of  parties 

effect  of  creation  of  one  form  of  action  as  to  common  law 

rules  of  joinder 42 

rule  as  to  joinder  of  plaintiffs  when  a  common  member  of 
a  plaintiff  and  a  defendant  partnership  refuses  to  join  as 
plaintiff 42 

undisclosed  principal  joining  with  disclosed  principal  as  real  par- 
ty in  interest 212 

undisclosed  principal  suing  alone!  for  his  portion  of  a  divisible 

loss, 217 

defect  of  parties,  waived,  when, 45,  439 

Judgment 

conditional,  in  action  begun  for  legal  relief 68 

Judicature  acts 

provision  under  as  to  the  assignment  of  choses  in  action, 377 

Jury  trial 

constitutional  preservation  of, 185 

can  not  be  impaired  by  statute 66 

may  be  extended  by  statute 66 

principle  of  construction  of  pleading  when  application  made  for 

jury  trial, 146 

right  to,  waived  when, 145,  185,  187 

right  to  not  waived, 152,  185 
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a  cause,  for  the  sake  of, 170 

effect  under  the  code  if,  after  demand  for  a  jury,  the  court  tries 
without  a  jury  a  cause  which  should  have  been  tried  with 
a  jury, 186 

Kansas 

code  pleading  enacted  in,  when, 4 

statutes,  .  .  . 7,  78,  191 

cases, 59,  181,  216,  255,  289,  470,  479,  567,  582 

Kentucky 

code  pleading  enacted  in,  when,    4 

statutes,   5,   6,   78,  190 

cases,  432 

Law  and  equity 

abolition  of  the  distinction  between  actions  at  law  and  suits  in 
equity, 

the  cornerstone  of  code  pleading 13 

enactments  as  to 5,  6 

effect  of, 

illustrated 43,  47,  448 

whether  general  abolition  is  constitutional, 23,  26 

effect  of  the  violation  of  the  procedural  distinction  in 

the  states  which  retain  it,   63,  448 

the  systems  of  legal  and  equitable  jurisprudence  preserved 

under  the  code  as  distinct  systems 100,  151 

in  general  a  distinction  of  substantive  law,  and  not  pro- 
cedural  65,  136,  139,  141,  note,  149,  152 

a  complaint  can  not  be  amended  from  one  in  law 

to  one  in  equity,  when, 152 

amendment  permitted,  when,    72 

if  no  objection  made  that  a  claim  in  equity  is  being 

asserted  at  law,  the  objection  is  waived,  when,      44S 
important  as  a  procedural  distinction,  when, 73,  146 

Law  Quarterly  Review 

quoted,    399,  note,  422  note 

Legal  conclusion 

pleading  of  and  effect 73,  435 

Maine,  Sir  Heniy 

"Early  Law  and  Custom,"  quoted 9 

Mandamus 

whether  a  civil  action, 81 

whether  barred  by  statute  of  limitation 82 

character  of  the  limitation  which  may  be  applied 83 

Massachusetts 

statutory  pleading  in — statutes  of,    419,  note 
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Mental  suffering 

pleading  held  aufficient  to  permit  recovery  for,  although  no  phys- 
ical injury 106,  166,  168 

Minnesota 

code  pleading  enacted  in,  when,   4 

statutes,    6,  190 

cases 337,  616,  690,  608 

Missouri 

code  pleading  enacted  in,  when,    4 

statutes 5,  6,  189 

eases 99,  266,  269,  341,  348,  433,  447,  476,  611,  644,  672,  686,  694 

Montana 

code  pleading  enacted  in,  when,    4 

statutes, 7,  191 

Motion 

to  strike  out, 20,  23,  114 

to  make  definite  and  certain, 123,  note 

to  strike  from  the  files 16,  126 

for  a  non-suit 96,   112,  437 

to  dismiss, 46 

for  judgment  non  obstante  veredicto 620 

Hash 

"Pleading  and  Practice,"  quoted,   86 

Negotiability 

distinguished  from  assignability 448 

Nebraska 

code  pleading  enacted  in,  when, 4 

statutes,    7,    191,  203 

cases 68,  203,  607,  609 

New  Jersey 

statutes  of,    623 

Nevada 

code  pleading  enacted  in,  when, 4 

statutes,    7,    191 

New  Mexico 

code  pleading  enacted  in,  when, 4 

statutes,    8,  192 

New  York 

code  pleading  enacted  in,  when 4 

statutes,  6,  6,  76,  78,  188,  189,  200 

cases,  16,  17,  20.  23,  32,  33.  38,  41.  46,  48.  i>2.  75,  87.  90,  93, 
101,  111,  116,  128,  136,  136,  149,  163,  170,  171,  172,  174, 
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175,  179,  182,  186,  186,  196,  202,  204,  206,  212,  219,  225, 
227,  228,  230,  233,  241,  249,  253,  205,  270,  276,  284,  314, 
327,  329,  354,  360,  370,  372,  378,  381,  399,  402,  407,  412, 
462,  466,  482,  486,  488,  491,  493,  500,  527,  546,  560,  579, 

[587,  596,  600,  603,  614,  615 
Commissioners  on  Practice  and  Pleading,  quoted, 12,  376 

Non-suit 

motion  for  on  the  ground  that  the  evidence  does  not  support 

the  complaint, 96,  112 

instance  of,    102 

North  Carolina 

code  pleading  enacted  in,  when, 4 

statutes,  7,  79,  191 

cases,   681 

North  Dakota 

code  pleading  enacted  in,  when,   4 

statutes,  • 7,  78.  191 

Odgers 

"Principles  of  Pleading,"  quoted,    14 

in  Encydopeedia  of  Laws  of  England,  quoted, 377 

Ohio 

code  pleading  enacted  in,  when, 4 

statutes, 5,  6,  189,  190,  419,  note 

cases,  66,  70,  79,  80,  81,  108,  155,  159,  209,  214,  263,  293,  306, 

[383,  449,  496,  497,  520,  537,  541,  568,  578 
Commissioners  on  Practice  and  Pleadings,  quoted,   12,  84 

Oklahoma 

code  pleading  enacted  in,  when, 4 

statutes,   8,  192 

Oregon 

code  pleading  enacted  in,  when, 4 

statutes,   6,  191 

cases,    605 

Ownership 

sufficient  allegation  of,   instance,    176 

Paragraphs 

See  Counts. 

Parties 

new  may  be  brought  in,  when,  45 

defect  of  parties  defendant,  how  objected  to, 45 

See  Plaintiff. 
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Partition 

not  a  civil   action,   when, 79 

is  a  civil  action,  when, 80 

Partnership 

action  by,  how  brought, 41 

Pennsylvania 

cases,   522 

Petition 

See  CoMPLAirvT. 

Plaintiff 

real  party  in  interest  to  be: 

enactment  as  to,   188,  192 

imperative  nature  of  the  rule,    205,  438,  622 

defence  that  plaintiff  is  not  the  real  party  in  interest,  434,  485,  494 

form  of  answer  held  sufficient, 434,  494 

raised  by  general  denial,  when,    444,   note 

effect  of  a  general  averment  that  plaintiff  is  not  a  real 

party  in  interest, 441,  442 

effect  of  an  averment  that  under  the  law  of  another 

state  (the  leiB  looi)   the  plaintiff  may  sue, 435 

character  of  evidence  held  sufficient, 494 

defence  available  on  demurrer,  when,  622 

who  may  be  as  the  real  party  in  interest. 

( See  Real  Party  in  Intebest.  ) 
when  one  who  is  not  a  real  party  in  interest  may  sue: 

trustee  of  express  trust, 257,  544,  546,  553,  note 

enactments,    188,  192 

trustee  of  implied  trust  may  not  sue,.... 438,  581,  585 

trustee  of  implied  trust  may  sue,  when, 586 

proper  party  plaintiff  on  death  of  a  trustee  and 
transfer  of  the  chose  to  his  personal  repre- 
sentative,           579 

beneficiary  may  intervene,  when, 596,  598 

one  with  whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  as  plaintiff: 

enactment,    Id8,   note,   and   192 

instances 198,  216,  227,  230,  540,  560,  567,  576 

executor  or  administrator,  as  plaintiff: 

enactments,    188,  189 

instances 600,   603,    605 

guardian   as   plaintiff: 

enactments,  • 189 

instances,    608,  610 
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a  person  expressly  authorized  by  statute: 

enactments,   188 

instances 612,  613,  614 

as  to  pleading  the  representative  character 615 

can  only  sue  when  authorized, 618 

whether  actual  beneficiary  may  sue, 

[618,  619,  622,  624,  627,  note 

Pollock  and  Maitland 

"History  of  English  Law,"  quoted, 11 

Pomeroy 

'Code  Remedies,"  quoted 13,    155 


tit 


Possession 

instance  of  sufficient  allegation  of, 176 

Practice  conformity  act 

its   effect    illustrated 200 

Prayer  for  relief 

part  of  the  complaint,  but  no  part  of  caus^  of  action, 155,  176 

expresses  the  plaintiff's  theory  of  the  consequence  which  the  law 

attaches  to  his  statement  of  facts 157,  158 

does  not  per  se  determine  the  character  of  the  action  or  extent 
of  relief  to  be  granted, 

either  on  demurrer, 182 

or  after  trial  on  the  facts,  46,  48,  50,  70,  128,  146,  156,  157,  158 

but  limits  the  relief  on  judgment  by  default, 184 

may  be  regarded,  in  a  litigated  case,  when, 61 

effect  of  a  prayer  for  equitable  relief  when  the  cause 

pleaded  is  for  legal  relief  only 173 

effect  of  a  prayer   for   relief  ex  contractu  when   the 

cause  pleaded  is  wholly  ew  delicto^ 176 

prayer  for  alternative  relief,  on  one  count, 181 

Presumptions 

facts  presumed  by  the  law,  need  not  be  stated 177 

Promise 

allegation  of,  in  pleading 93,  110 

Real  party  in  interest 

proper  party  plaintiff  in  the  civil  action. 

(See  Plaintiff.)  — 

general  nature  of  interest  required  to  constitute 194 

who  may  be: 

one  vnih  legal  title,  but  without  beneficial  ownership: 

[202,  203,  257,  481 

agent  may  sue 199,  201,  230,  487 

agent  may  not  sue 196,  228,  484.  500,  501,  note,  582 

personal  representative  as 520,  531,  532 
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Real  pabty  in  intbrest — Continued. 

one  with  beneficial  ownership: 
undisclosed  principal, 

may  sue,  when, 206,  209,  212,  214,  216,  225 

may  not  sue,  when, 219,  225 

a  third  person  for  whose  benefit  a  promise  is  made  to  another : 
when  the  third  person  may  sue, 

[233,  241,  243,  240,  253,  255,  270,  284,  293,  348,  354,  360 
the  assignee  of  the  third  person  beneficiary  may 

sue,   258,  261 

effect  of  the  recission  of  the  promise: 

•    beneficiary  may  not  suef,  when, 263 

precedent  of  pleading  herein, 265,  note 

beneficiary  may  still  sue,  when, 265 

effect  if  consideration  to  promisor  fails, 275 

when  the  third  person  may  not  sue: 

promise  not  intended  for  his  benefit, 

[276,  286,  298,  306,  310 
effect  of  express  averment  that  contract  was 
intended  for  the  benefit  of  the  third  per- 
son,     294,  note 

no  obligation  on  promisee  to  third  person, 

[314,  318,  327,  329,  333,  337,  341,  370,  372 
equitable  subrogation  as  the  reason  for  the  rule.  .323,  336 
instance  of  obligations  on  promisee  held  sufficient 

to  sustain  an  action  by  the  third  person,  348,  354,  360 
the  assignee  of  a  chose  in  action: 

absolute  assignment  before  action  brought 

under   oral   assignment,    445 

assignee  of  an  account, 447 

assignee  of  a  note  and  guaranty  without  indorse- 
ment,     , 448 

effect,  in  Iowa,  if  such  action  is  at  law 

without  objection, 448 

restriction  of  si)ecial  procedural  rights  to  the  legal 

holder 449,  451,  notd 

assignee  of  a  partnership  debt, 451,  452,  note 

equitable  assignee,  without  personal  knowledge, . .       452 
how  a  grantee  of  land  in  adverse  occupancy  may 

sue  for  possession, 455,  461 

absolute  assignment  petidente  lite 

action    qtill    in    name    of    assignor,    or    assignee 

may  be  substituted, 203,  464 

substituted   assignee  with   capacity  to  sue,  when 

assignor  lacked  capacity 462,  463,  note 

dismissal    by    assignee 466 

assignee  must  be  substituted  on  death  of  assignor,      470 
but  assignee  prosecuting  in  name  of  deceased 

assignor  is  bound, 473 

no  substitution  on  assignment  after  judgment, . . .       475 
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Real  party  in  interest — Continued. 

assignment   subject    to   a    condition: 

assignee  with  valid  title,  but  all  the  fruit  of  the 

action  to  go  to  the  assignor,    476,  486,   488, 

[489,  491,  497,  503,  511,  507,  509,  510,  note 

assignee  of  note  as  collateral  security 477 

transferee  for  collateral  security,  without  indorse- 
ment,             479 

whether  beneficial  owner  may  intervene 481,  482 

not  a  sham  transfer,  when, 491 

true  nature  of  the  test  to  be  applied. ..  .491,  517,  547 
whether  assignee  may  sue  if  assignment  is  in  terms 

**for   collection." 496,   600,   501,   note,    515 

eflFect   if  assij^nmeut   is   intended   to  defeat  juris- 
diction of  federal  courts 503 

the  real  party  in  interest  in  action  for  wrongful  death: 

personal  representative,  as  such 520,  531 

actual  beneficiary  need  not  be, 520,  522,  531 

actual  beneficiary  ma v  sue,  when, 527 

heirs  at  law,  when  may  be  the  real  parties  in  interest 

in  actions  as  to  the  personalty, 532,   535 

a  public  officer,  when  may  be  the  real  party  in  interest 

as  to  private  claims, 537,  54l 

Relief 

not  determined  in  the  civil  action,  by  the  procedural  distinctions 

between  actions  at  law  and  the  suit  in  equity 47 

nor  by  the  theory  of  the  pleader, 47.  49 

nor,  in  a  litigated  case,  by  the  prayer  for  relief, 47.  49.  .i5.  137 

determined  by  the  facts  pleaded  and  proven, 47,  49,  59,  114 

must  be  consistent  with  the  ca«e  made  in  the  pleading  and  em- 
braced within  the  issue, 137 

whether   in  an   action   for  replevin,   plaintiff  may  have  a 

money  judgment  for  conversion 56 

equitable  relief  granted,  when  legal  relief  only  prayed  for,  in- 
stance,      47 

legal  relief  granted  when  equitable  relief  only  prayed  for,  in- 
stance  49,   51.   55.    108 

when  the  facts  pleaded  and  proven  warrant  both  legal  relief  and 
equitable  relief,  both  may  be  granted,  in  the  same  action, 

if  consistent,    16 

but  if  inconsistent,  plaintiflT  must  elect, 87 

election  lH»tween  two  forms  of  relief,  instance  of, 146 

alternative  relief,  principle  on  which  granted  under  the  code...  89 

when  part  only  of  the  relief  possible  is  within  the  jurisdiction 

of    the   court ^ r>9 

Remedies 

classification  of  judicial  remedies 78 

extent  of  the  term  in  code  pleading 89 
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Replevin 

whether  cause  in  replevin  warrants  judgment  for  the  value  of 

chattels  converted  into  realty 56 

Res  adjudicata 

instance  of,  in  case  of  fraud, 37 

decree  in  equity  may  be  res  adjudicata  at  law,  when 65,  168 

Scienter 

instance   of    averment   of, 119 

Scope  of  pleading 

Seci  Theory  of  Action. 

Sedgwick 

on    "Damages,"    quoted,    105 

South   Carolina 

code  pleading,  enacted  in,  when, 4 

sUtutes,    8,  70,  192 

cases,     177 

South  Dakota 

code  pleading  enacted   in,  when, 4 

statutes,     7,    78,    191 

''Special  action" 

usei  of  term  in  Iowa  code, 78 

Special  proceeding 

relation  of  common  law  procedure  to, 86 

distinctions  of,  preserved  under  the  code. 
See  Causes  of  Action. 

Substantive   law 

distinction  between,  and  the  civil  action 78,  79,  83 

reason   for  the  distinction, » 83 

instances   of   the   distinction,    84 

Substitution  of  parties  plaintiff 

instances  of 403,  ^Cm,  619,  622.  024,  627,  note 

Suit  in  equity 

no  distinctive  forms  in  code  pleading 137 

preserved   in   effect,    137 

And  sec  Civil  Action. 

Surety 

when  he  mav  sue  in  his  own  name 194 

Surplusage 

an  allegation  appropriate  to  a  cause  in  tort,  may  be  treated 

as  surplusage,   when, 112 

may  not  be  treated  as  surplusage,  w^hen 116 


648  GBNBRAL  INDBX. 

(References  are  to  pages.) 

Tenor  of  a  pleading 

See  TuEOBY  of  Action. 

Tort 

waived,  instance  of, 98 

See  Contract  and  Tort. 
claim  in,  max  I>e  assigned,  when,   402,  404,  note 

Theory  of  the  action 

whether  under  the  one  form  of  action  the  court,  in  a  given  case, 
must  regulate  the  relief  according  to  a  definite  theory  of 

action  expressed  in  the  pleading, 87 

the  occasion  for  a  theory  of  action  in  code  pleading: 

in  the  continuance  of  the  distinctions  between   causes  of 

action,  64,  66,  69,  86,  90,  93,  96,  102,  112,133,151,  161,  167,  540 
in  the  importance  of  certainty  in  code  pleading,  19,  33,  132,  144, 148 

a  theory  of  action  essential  to  good  pleading, 143 

a  cause  of  action  pleaded  under  the  code  should  be  more 
certainly  defined  in  substance  than  was  required  in 

common  law  pleading, 120,  132 

determination  of  the  theory  of  the  action  in  code  pleading: 
theory  of  the  action  not  determined 

by  the  theory  of  the  pleader, 47,  72,  112,  153,  155,  172,  211 

nor  by  the  theory  of  both  parties  and  the  trial  court, . .         72 
both  parties  may  go  down  to  trial  on  a  particular 
theory,  but  the  recovery  may  be  upon  a  diflfer- 

ent    theory, lir» 

nor  by  the  allegation  of  conclusions  of  law 73 

nor  by  the  allegation  of  evidential  facts, 73 

nor  by  the  name  given  the  pleading, 32,  148,  164,  181 

nor  by  the  prayer  for  relief,  40,  48,  50,  65,  70,  131, 

[146,  156,  158,  172,  184 

but  the  prayer  may  be  regarded,  when, 61,  146 

and  on  a  default  judgment  the  prayer  limits  the 

extent  of  relief, 184 

nor  by  the  summons,  when 114 

theory  of  the  action  determined 

by  the  cause  of  action  really  pleaded,. . .  .47,  55,  59,  61, 

[72,  74,  103,  117,  131,  136,  146,  157,  158,  183,  184 
how  the  character  of  a  cause  of  action  pleaded  is  to  be 
ascertained : 

1.  In  OeneraL 

by  the  substantive  facts  alleged  in  the  pleading,. .       146 

by  "the  overshadowing  facts  pleaded," 143 

"the  court  will  construe  the  pleading  as  proceed- 
ing upon  the  theory  which  is  most  apparent 
and  most  clearly  outlined  by  the  facts  stated,"       146 
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Theory  op  the  action — CoTUinued, 

whatever  the  pleader's  theory,  and  however  clear- 
ly indicated  in  his  pleading,  he  is  entitled, 
in  a  litigated  case,  to  the  relief  warranted  by 
tlie  substantive  facts  pleaded  and  proven, 
whether  the  cause  thus  established  accords 
with  or  differ  from  his  theory. .  .15,  17,  18,  32, 

[40,  46,  50,  55.  61,  128,  153,  155,  159,  172,  181,  184 
but  the  action  fails  if  a  substantive  fact  is 

lacking  from  the  cause  of  action  pleaded,       110 

a  complaint  stating  a  legal  cause  of  action  only 
does  not  warrant  relief  on  a  distinct  equitable 
cause,     137 

a  complaint  stating  an  equitable  cause  only  does 
not  warrant  relief  on  a  distinct  legal 
cause, 149,  compare  99 

a  complaint  stating  a  cause  in  contract  only   does 

not  warrant  relief  in  tort, 171 

nor  a  complaint  in  tort  only,  relief  in  contract, 

[101,  115,  120,  126,  174 

2.    With  respect  to  the  Different  Stages  of  the  Action. 
Before  issue  on  the  facts. 

the  distinction  recognized, 122 

on   motion   to   make   definite. 

the  precise  nature  of  the  cause  of  action 

to   be    made    apparent, 123,    note 

on   demurrer. 

the  whole  pleading  demurred  to  will  be 

considered, 120,  123,  139,  141,  note,  142 

upon  a  demurrer,  the  court  will  decide 
what  cause  of  action  the  pleading  de- 
murred to  attempts  to  set  up,  and 
whether  the  pleading  states  facts  suf- 
ficient to  constitute  this  cause  of 
action, 120,  123,  note,  142 

a  cause  of  action  can  not,  on  demurrer,  be 

"fish,   flesh,   or   fowl." 123 

when  the  whole  scope  and  tenor  of  the 
complaint  demurred  to  are  in  tort  and 
the  complaint  is  insufiicient  for  such 
cause,  the  demurrer  will  be  sustained, 
although  facts  sufficient  for  a  cause 
in  contract  appear  among  those  al- 
leged in  the  complaint, 120,  142,  172 

when  the  whole  scope  and  tenor  of  a  com- 
plaint demurred  to  are  for  an  equitable 
cause  only,  and  the  complaint  is  insuffi- 
cient for  such  cause,  the  demurrer 
will  be  sustained,  although  facts  suf- 
ficient for  a  legal  cause  appear  among 
those  alleged  in  the  complaint, 139 


650  G£NERAI«  INDEX. 

(References  are  to  pai^es.) 

Theory  of  the  action — Continued. 

the  character  of  the  pleading  demurred  to 
may  be  determined  by  a  single  phrase, 

[12G,  compare  120 
but    isolated     and     detached     allegations 

may  be  disr^arded, 143 

if  a  complaint  states  a  cause  of  action  at 
law    only,    &nd    is    sufficient    there- 
in, it  is  not  demurrable,  because  equi- 
table  relief   only   is   prayed,.. 55,    172,    182 
on   motion   to  strike   from    the   files. 

the   rule  stated,    12i» 

after  issue  on   the  facts : 

the  court   need   not   define   the   theory   of   the 

action,    when,    148 

no  particular  phrase  shuts  out  a  party  from 
the  relief  warranted  by  the  cause  of  action 

substantially   pleaded  and  proved, 41 -i 

an  allegation  characteristic  of  a  cause  in  tort 
may  be  disregarded  and  the  complaint 
treated  as  for  a  cause  in  contract,  when,  111 
if  a  complaint,  while  incidentally  statmg  the 
facts  of  a  cause  in  contract,  sets  up,  in  full 
and  formal  statement,  as  one  cause,  all 
the  elements  of  a  cause  in  tort,  the  theory 
of  the  action  is  fixed  in  tort,  and  the  plain- 
tiff can  not  recover  in  contract  on  the  evi- 
dence,         115 

in  the  absence  of  objection  by  motion  or  de- 
murrer a  complaint  in  a  double  aspect 
permits  a  judgment  on  whichever  cause 
is  established  by  the  evidence,  103,  130,  131,  151 
an  equitable  cause  and  legal  cause  in 
one  count,  with  prayer  for  equitable 

relief,    131 

a  cause  in  tort  and  a  cause  in  contract 

in  one  count, lOJ^,  159,  compare  135 

Trustee  of  express  trust 

may  sue  in  his  own  name: 

enactments  as  to,    188-lt*2 

who  is  a  trustee  of  an  express  trust. 

instances 544,  540.  553,  note,  557,  500,  507,  508,  572,  675, 

[note,  670 
whether  distinguishable  from  one  with  whom  a  contract  is 

made  for  the  benefit  of  another, 543 

distinguished  from  trustee  of  implied  trust 438,  584 

indirect  interest  in  the  performance  of  a  contract  does  not 

constitute 588 
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Trustee  of  express  trust — Coniihued, 

whether  a  receiver  is, 690 

whether  a  general  guardian  is 008,  009,  note 

trusteeship  not  annulled  by  removal  of  its  occasion, 678 

nor  by  a  division  of  the  beneficial  interest 695 

beneficiary  may  sue  in  his  stead,  when,  596,  598 

Trespass  on  the  case 

cause  in,  preserved  under  the  code 92 

United  States 

cases, 198,  280,  298,  318,  385,  404,  530,  623 

Utah 

code  pleading  enacted  in,   when,    4 

statutes  of 8,  192 

Variance 

importance  of  amendment  in  case  of, 134 

instance   of, 174 

distinguished  from  failure  of  proof 41,  115,  136,  149 

Waiver 

of  contract,  and  suit  in  tort,   135,  175,  177 

of  tort,  and  suit  on  contract,    179,  compare  167 

Washington 

code  pleading  enacted  in,  when 4 

statutes,    7,  191 

cases, 158 

Wisconsin 

code  pleading  enacted   in,  when, 4 

statutes, 7,  78,  191 

cases, 50,  120,  120,  132,  139,  147,  410,  430,  445,  452,  477,  576,  613 

Wrongful  death 

action  for,  brought  by  whom,   520,  522 

Wyoming 

code  pleading  enacted  in,  when 4 

statutes, J3,  192 
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